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TO 


HIS MOST SACRED MAJESTY, 

GEORGE THE THIRD, 

}1Y THE GRACE OF 301), 

4 

KING OP GREAT URlTAfN, FRANCE, ANR- IRELAND, 
DEFENDER OF THE FAITH, 


AND OF THE CUDRCII OF ENGLAND, 
AND ALSO OF IRELAND, 

IN EARTH THE SUPREME HEAD. 


MAY IT PLEASE YOUR MAJESTY, 


A BOOK treating professedly of the law of the 
church naturally addresseth Your Majesty 
under your legal title. 


However inconsiderable the Author may be in 
bimself, or how imperfect soever his work may 
be in the execution, he is emboldened to lay the 
same at Your Majesty’s feet, from that regard 
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DKDTCATION. 


which You have manifested in all Your declarations 
and actions for the subject-matter it contains. 

Law is the stability of the throne, and the sc- 
curity of the subjects in all that can be dear to 
them in this world. 

Your Majesty is descended from a race of 
princes, who made tlu^ law of the land the con¬ 
stant rule of their conduct: and their reigns wore 

o 

happy and prosperous. 

Tn the e our days, it is (he ^‘lory of the Britisii 
nation, that we have a Kin^ at our head, who 
excels every suhjeci lie hath in public virtue, 
love to our native country, reverence for its 
institutions and laws, and every amiable dis¬ 
position. 

SuiMiKMACY is a woril, which in different aws 
iiath conveyed different meanings. — In the times 
of our Saxon ancestors, the hing was the head 
and fountain of juriscliction, as well sjiiritual as 
temporal; and the same was exerted in the well 
governing the whole body of his people, both 
clergy and laity, accoiding to the Jaws then in 
being. Sujiremacy might then be defined to be, 
the king’s executive power circumscribed by the 
laws of this kingdom. 


In process of time, the bishop of Rome (by 
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means incredible, if the iiicts did not evince it) 
usurped an absolute sovereignty in matters spi¬ 
ritual within this kingdom. Then tlie supremacy 
was, the Pope’s power to do what he listed without 
control ; cither as reason dictated, or his interest 
guided, or his passions swayed,— I say usurped; 
tjccausc it was strenuously o[>poscd by the whole 
estate of the realm, the king, lords, and commons 
assembled in jjarliament. \b’gorous laws were 
enacted ; but for a long time they were inef¬ 
fectual. 

At length the papal jurisdiction was abolished, 
and the king restored to Iiis ancient ecclesiastical 
dignity and pre-eminence. Put the princes of 
tills realm in those days, intoxicated (as it should 
seem) with that excess ol' power wliich the pope 
had assumed, would needs understand it, that the 
same was not extinguished, hut only transferred 
from the popes unto themselves: and they carried 
similar notions into the civil administration, 
'riiis exciteil disorders and convulsions in the state, 
and in the laid overturned the government. 

After several struggles, the kingdom at last 
became settled into that regular, unilbrin, bene¬ 
ficial institution, which shines Ibrtli in its full 
lustre under Your Majesty’s auspicious influence, 
and renders Your Majesty the delight of Your 
subjects, and the envy of the whole earth, 
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DEDICATrON. 


That Your Majesty may long live to be a bless¬ 
ing to this church and nation, is tiic hearty 
prayer of 


YOU 11 MAJESTY’S 

Most humble, most iaithfuf, 
and obliged Servant, 


RI. BURN. 



TO 


THE RIGHT HONOURABLE 


WILLIAM LORD STOWELL, 


JUDGE OF THE HIGH C:OURT OF ADMJltALXy, 

AND LATE 

JUDGE OF THE CONSISTORY COURT OF LONDON, 

THIS EiaiTTH EDITION 

OT 

DR. BURN’S ECCLESIASTICAL LAW 

IS, 

WITH HIS lordship’s PERMISSION, 

MOST RESPECTFULLY INSCRIBED, 

BY 

ins lordship’s obedient servant, 

R. P. TYRWHI IT. 
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ADVERTISEMENT 


TO 

THIS EIGIITH EDI TIG N. 


present Edition of Dr. Burn’s work h:is been 
prepared with the greater attention, on account of 
the very important acts of parliament and decided cases 
respecting ecclesiastical law, which have occurred since 
the former Edition in 1809* Eor the assertion may be 
hazarded, that in few, if in any branches of our civil 
jurisprudence liave more material improvements or 
additions been made within the last few years, tlian in 
tlie ecclesiastical law of England and Ireland. A com¬ 
parison of the titles ihirmly Charllable Uses, Churches^ 
Curates^ Dissenters, Ej'commimicallon, First Fruits, 
(including Queen Anne’s Bounty), Glebe Lands, Prt^ 
riteges and Jlcstraints of the Clergy, Public Worship, 
Register Book, Vesirp, Wills generally, and Wills of 
Seamen, and still more particularly ol Alarriage, Resi¬ 
dence, and Tithes, in this edition, with the same heads 
in the last, will support this remark. 

Great additions have been consequently made to the 
woric; the Statutes being brought down to the end of 
the session of the 1-th of the present King, including the 
recent acts on the subject of Marriage; and all the 
hitherto published ecclesiastical reports by Drs. Philli- 
more, Haggard, and Addams, having been analyzed 
and added to tliis edition. 


'I'hese reports, so long the great desideratum in legal 
hteraturi*, have been now for tlie first time classed and 
(’ompared with cotemporary cases on similar subjects in 
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tlie courts of* common law and equity. It is hardly 
necessaiy to add, that tliese latter have been also most 
sedulously analyzed and inserted. 

Some MS, notes of* cases decided by Sir William 
Wynne, taken by an eminent civilian, have been also ar¬ 
ranged in this edition : nor have tlie labours of the editor 
been confined to tlie later cases; but much useful matter 
has been collected from the more ancient reports. 

The additions thus made are placed partly in the 
text, in which case they are distinguished from the ori¬ 
ginal matter by inclosiire within brackets, or by a differ¬ 
ent manner of j)aging ; and partly in the shape of notes, 
numbered (1), &c. The notes of funner editors have 
been revised, and are referred to by italic letters thus, 
(/?), additions to them by the present editor being 
placed within brackets ; and the MS. notes of the late 
Mr. vSerjeant Hill, annexed to the vseventli edition, have 
been retained. 

The text ol tlie original has been carefully preserved, 
except only wiiere an act of parliament recited in a pre¬ 
vious edition has expired or been repealed, or is replaced 
by another act in this, 'The notes of Dr. Burn himself 
are roterred to in tliis edition by a * or t, or by a roman 
letter, thus [a], &c. The paging of tlie last edition has 
been preserved; and the matter for the first time 
added to the text in this edition is marked with an 
italic <7, following the number of the original jiage. 

The titles East Indies^ Ireland, Scotland, and Wales, 
have been now first introduced, to shew the general state 
of ecclesiastical law in tliose parts of the empire : and 
the title Eand-Tax has been added, containing the 
regulations for its redemption, &c. as affecting church 
jiroporty. Froih the multitude of cases on WiUs a 
selection has been made of those which seemed best 
to elucidate some general principle laid down in the 
text; and in the attempted improvement of the title 
Tithes, Mr. Mirehoiise’s work on this subject has greatly 
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assisted, and has afforded much useful information in a 
style of the neatest brevity. The statutes for repeal 
of the acts against Witchcraft in the three kingdoms 
are now also introduced under that title. 

To conclude this brief notice without more particu¬ 
larly alluding to Dr. Haggard’s reports of the judgments 
of Lord Stowell in the consistory court of London, 
would be unpardonable in the first individual who has 
incorporated them in Burn’s Ecclesiastical Law. His 
editorial labours became truly irksome when confined, 
as they necessarily were, to the dry analysis of these 
singular compositions, wliicli, as uniting the most cul¬ 
tivated taste to the deepest legal acquirement, are out 
of the usual routine of professional studies. 

Where little else than the judicial eloquence of strong 
reasoning and technical knowledge is attempted or dis¬ 
played, ho has had the arduous but accustomed path of 
analysis to pursue : but where tlieso most indispensable 
requisites are retained in tiieir highest perfection, and 
arc yet adorned with every charm of keen wit and 
polished diction, it was felt impossible to do common 
justice to the author in the usual course. 

'To transcribe these judgments at lengtli would be 
the only but impracticable method fairly to point out 
their distinguished excellence ; and however the Editor 
may, for liis own sake, lament the humbled expression 
which has too often taken the place of* the luminous and 
eloquent origiijal, the reader will, inulor twery disad- 
%'^antage, be at no loss to disco^•er 

‘ , (li.yirti membra paclw' 


1. Church Court, Tonjplr. 
F.'brunry 1824. 
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Dr. BURNS PREFACE. 


^HE ecclesiastical law of England is compounded of 
these four main ingredients; the Civil law, the Canon 
law, the Common law, and the Statute law. And from 
these, digested in their proper rank and subordination, 
to draw out one uniform law of the church, is the 
purport of this book. 

Whore these laws do interfere and cross each otlier, 
the order of preicrence is this : The Civil law submit- 
teth to the Canon law; both of these to the Common law; 
and all the three to the Statute law. 

So that from any one or more of tliese witliout all of 
tliem together, or from all of these together without 
attending to their comparative obligation; it is not 
|)ossiblc to exiiihit any distinct prospect of the English 
ecclesiastical conslitution. 

I. Uy tlicthvjL law is meant, tlie law of the ancient 
Homans ; wliich had its foundation in the Grecian 
republics, and received continual improvements in the 
Roman state during the space of upwards of a thousand 
years, and did not expire at last, even with the enjpire 

Foi* the distinct knowledge whereof) it is to be re¬ 
membered, that after the abolishing of the regal govern¬ 
ment at Rome, and the establishment of the republic, 
they sent three men into Greece to collect the laAvs of 
the Athenian and other Grecian states ; and from these 
were compiled and digested by ten commissioners, well 
known by the name of the Decemviriy the laws of the 
twelve tables (so called from their being engraved on 
twelve tables of brass) : which were the first and prin¬ 
cipal foundation of the Roman law, (a) 


(o) [It was not till sixty years after the expulsion of the kings, 
during which time there were continual struggles between the pa¬ 
tricians and the people, that three persons were sent to Athens to 
transcribe the famous laws of Solon, and to learn the manners and 
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To the twelve tables were added the Responsa 
Rrudentunij or interpretation of the lawyers ; who ac¬ 
customs of the other states of Greece. Livyt lib. 3. $ 31. & 33. In this 
mission they spent three years. From their report, and the then 
existing laws of Home, the decemviri compiled ten tables, to which 
they afterwards added two others ; and these were enacted to be law 
by the whole people. Such were the twelve tables, which Livy has 
styled the fountain of public and private law, and of which Cicero, 
Iw. 1. De OraU says, Disedfamus pueri duodedm tahulas ut carmen 
necessarium. The fragments of these laws were collected with great 
industry by Jacobus Gothofredus, and are to be found, illustrated with 
notes, at the end of the folio edition of the Corpus Juris Civilis. They 
are also published, with a commentary by Mr. Pothicr, in the first 
volume otliis work, intituled Pandcctic Jvstmiawa in navum Ordinem 
digesta. 

But as these tables only contained the law under general heads, it 
became necessary to invent the forms of actions by which individuals 
might pursue their different rights : whicli forms, in time, introduced 
new interpretations of the law itself. The knowledge of these, and 
of the system of law which flowed I’rorn them, was kept as secret as 
possible by the pontirical college, who appointed members of their 
own body to preside over the colleges of justice ; till Appius Claudius 
having composed a book on this subject, his scribe Cneins Flanim 
stole and published it, about the year of Rome S tO; which present 
so delighted the people, that they procured for hinj some of the first 
honours of the state. The patricians, however, invented new forms, 
which were a second time divulged by Sextus yFliu-s, about the year 
of'Rome 580. How observant this great people was of solemn form 
on all occasions, is apparent from the admirable work of Brissoiiius, 
De FormuliSy whose words arc, Nulla vUcc pars, neque puhlicis negm 
privatis, neque forensihvs neque domesticis i/i iTbus^^formulis vacabaf. 

There arc two sources of the civil law, which, if not properly ex¬ 
plained, are apt to excite surprise in the student: 'I'hcsc are the 
responsa pnidenlnm, and the interpretations of the pnetors ; for neither 
the lawyers nor the pra.*tors had the power of making laws, although 
their influence on the general system of law is so macli felt and ac. 
knowledged. It may therefore be useful to investigate this subject 
a little further. 

The jus patronatusy or that connectio.n wliicli subsisted betweoit a 
patron and his client, and which is said to have been considered by 
the ancient Romans as the next strongest tie to parental affection, 
may be traced to the institution of Romulus. The patricians, a class 
of citizens chosen by him from the wisest and most powerful members 
of the state, were regarded as the fathers of the people; and persons- 
of lower rank, as well as cities and corporations, chose from amongst 
them a patron who managed their public aflairs, and undertook the 
defence of their lawsuits. The client in return promised to assist 
bis patron in marrying his daughters, to redeem him and his children 
from captivity, to promote his canvass for offices, and, in a word, to 
render every service in his power. The patricians, to whom the 
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commodated the same to the use and practice of' their 
courts. And this was denominated, in conti’adlstintftion 


knowledge of’ the law was for a long time confined, discharged their 
office gratuitously ; but when, in process of time, the forms of the law 
were divulged, and the connection between patron and client became 
weaker, persons of all descriptions applied themselves to the study of 
the law, and the lawyers began to give their advice to all alike, and 
in a more interested manner; so that at last they were seen walking 
up and down the forum, and even offering themselves to any who 
might want their assistance. The effect of their labours was, that 
they produced three new branches of law. 1. They settled the forms 
and process of the different actions. 2. 'ITiey decided, either at home 
or in forensic disputations, difficult questions submitted to them by 
their clients; and their opinions were respected and adopted by the 
judges, and in time came to have the force of law. (So great indeed 
were the learning and abilities of these jurisconsults, that they were 
frequently consulted by the judges on difficult points, as appears by 
the lib. 2. ^ i7. dv- Ot 'hj. Jiir^ 3. They proceeded a step farther, 
and endeavotired to introduce new laws where they thought tlie old 
defective, which they frequently effected by means of which 

in time acqjiired the stability of law. Thus it is to tliem \ve owe the 
querela inoffiriou tesfatnenti, by which u testament in some cases was 
set aside as unjust, although the laws of tl)c twelve tables had givej\ 
the testator an absolute power of disposing of his property; which 
was done under pretence that he was not of sound mind. 5. 2.2. 
Also the donations between man and wife, which the old law totally 
forbad, and many other points which Cicero complains much of in 
his oration against Murena. The resj)07i8a of Cuius, and a consultation 
of some unknown jurisconsult, are to be found in the learned work of 
Mr. Schulting, ir\titn\e(\ J^tirisprudentia ante — Jitstinianca, 

As to the praetors, they were expressly said not to have the power 
of abrogating the old law, but merely of assisting, supplying, and 
correcting it. Jm preeforivm est quod preetorea introducervyit^ adju^ 
vandi vel sujrpkndi rel corriqendi juris civilis pratia, propter utilitatem 
publicam. Dig. 1.1.7. And we find the pra?tor denying an action in 
a certain case, ne contra leges facint Dig. 6. 2.12. § 4. Yet in fact 
the decisions of the prjetorian law were in some cases directly con¬ 
trary to the twelve tables ; but these were cases where equity required 
their interference against the strict letter of the law. They perfected 
this system of equity chiefly by four means. 1. By inventing Actions, 
as that of the jus postliminiiy by which a person who returned from 
captivity was, in order to preserve his civil rights, feigned never to 
have been absent. 2. By introducing persons and names unknown 
to the old law: Thus, when they wislied to give the possession of a 
deceased person’s property to one who was excluded from the inherit¬ 
ance, they called him bonorum jxissessoi'y though, in fact, he differed 
little from an heir. 3. They defeated many actions valid by the civil 
law, by granting exceptions against them, if the transactions on which 
they were founded were brought about by fraud or fear; and in some 
cases they granted actions which the civil law denied. 4. By a seh- 
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to the laws oftlie*twelve tables, 7ton scripium^ or 

uowitteii law: and having no other, name, begun then 
to be called the civil law; and is that which is styled by 
Justinian the jmisprudentia medloy because it came in 
between the laws of the twelve tables and the Imperial 
constitutions. 

Next to these were the Leges, or laws emphatically 
so called ; because they were enacted by the whole body 
of the people, reckoning both the nobility and common¬ 
alty together: and this was particularly when a new 
case happened that was not provided for by the former 
laws ; the consuls on this occasion caused the people to 
be assembled together, and informed them what- tlic 
case was, and asking their opinions, that is, putting it to 
the vote, they decided the same according to the rules 
of equity as the matter appeared to them; and this 
decision being made, was ever afterwards in the like 


fence called restitutio in integrum, tliey restored the whole business 
to its former state, as if nothing had been done. See Heineceii AnUq. 
Mom. lib. X.tit, 2. The pra:tors, as indeed all other magistrates, were 
attended by a numerous counsel of assessors when they sat in judg¬ 
ment; Noodt dc Jurisdictione, lih.l.cap, 11 & 12.; and their juris¬ 
diction was much more extensive than that of the a'diics. Thu 
fragments of the perpetual edict are collected by Jac. Gotbofredus, 
«nd arc also publislicd by Mr. Pothier in the work above cited. 

These innovations of the learned lawyers and the praitors will not 
surprise those who reflect on the jarring powers which composed the 
Roman state, which made it more difficult to procure new laws to be 
enacted by publfc authority to meet new emergencies, than it is witli 
us to procure on act of parliament. And in truth something of a 
similar, nature has happened in the laws of all nations, and among 
ourselves. Ploioden, p. 109., says, “The judges have frequently ex¬ 
plained the words (of an act of parliament) entirely contrary to the 
text, and sometimes have taken things by equity contrary to the text, 
in order to make tltem agree with reason and equity*" 'Lord Hohatt 
too, p. 346., has the following passage: “ If you ask me then, by 
what rule the judges guided tliemscivcs in this diverse exposition of 
the self-same word and sentence ? I answer, it was by that liberty 
and authority that judges have over laws, especially over statute lovirs, 
according to reason and best convenience to mould them to the truest 
and best use." To our judges we owe the barring of estates tail by 
the fiction of a recovery, and the modern equitable process in eject¬ 
ment : Serjeant Moore invented the conveyance by lease and reie^e, 
to supply the necessity of livery of seisin: The ecclesiastics intro- 
diiced rt^e.dQCtnne of. tiwts,' to evade, ther ^atute of ^norpnain {and 
many other similar instances might be adduced.l 
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cases observed as a law. For after the abolition of the 
regal government, the magistracy was lodged with the 
people; one principal branch whereof is the power of 
making laws. 

Afterwards, the common people mutinying,- upon 
some differences with the nobility, retired and sepairated 
themselves from the nobility for some time; ancf during 
this secession they enacted laws of their own, which 
were called Plehiscita ; and upon a reconciliation with 
the nobility afterwards, it was agreed and consented to, 
that these also should have the force of law, and be 
obligatory upon the whole Roman people, the nobility 
as well as others. 

But on the daily increase of the Roman state, it ap¬ 
pearing almost impossible to assemble the whole body 
of the people, at least without some tumult and com¬ 
motion ; it was thought expedient, whenever any new 
case arose, to trust the senate with this power: And 
when any new law was made by them, it was styled 
Senatus consultum^ or a decree of the senate; and it 
was, in like manner as the pkhiscitay incorporated into 
the Roman civil law. 

Furthermore, when the consuls were abroad in the 
wars, to the end that the city might not be destitute of 
governors during their absence, the people created for 
themselves two officers called Prcptors; and these had 
power given to them of adding to, or supplying and 
correcting, the civil law of the twelve tables; and were 
wont to propound certain edicts, which being approved 
by the people were incorporated into the civil law, and 
were cmled Jus prcetorium, or the praetorian edicts. 

Also the ^diles curules in some cases did establisn 


laws; but as their office, so also their edicts, were but 
for the year; and therefore at first they were called 
animal edicts^ until the time of the Cornelian law, which 
made them perpetual, and thenceforth they were called 
perpetual edicts. These were digested and put into 
order by Salvius Julianus, under the emperor Adrian, 
and illustrated by the commentaries of the Roman 
lasers. 

These were the component parts of the Roman civil 


VOL. j. 


xvu 



PREFACE.. 


xvm 

law, whilst their state contijiued republican. After- the? 
goveniment was transferred into the hands of the Em¬ 
perors, two other branches were added, to wit, the 
Comtiiutiones primipumt or Imperial constitutions, and 
the Respon^a prudentum, or answers of the lawyers. 

For after the administration was, by the lea: regioi 
granted by the p.eople to Augustus ; whatsoever tlie 
emperor ordained by his epistle, or commanded by his 
edict or proclamation, or decreed on the cognizance of 
any matter coming before him in judgment, had the 
force of a law, under the style and title of an Imperial 
constitution. And these constitutions were sometimes 
called placita prhicipum ; because they were such as the 
prince or emperor was pleased to ordain according to 
his discretion. 

Next to the Imperial constitutions, were the Responsa 
prudentum under the emperors. The Respo7isa pru~ 
dentimiy during the times of the republic, were delivered 
without the sanction of public authority, and made part 
(as was said) of the jus non scriptmn: But under the 
emperors after Augustus, no person was. suffered to 
deliver answers concerning the law, but those to whom 
the emperors gave commission; and to their answers 
the judges were obliged to conform. And these do 
constitute a part of the jus scriptuniy or written law. 

The Imperial constitutions aforesaid, in the space of 
five hundred years, from Augustus to Justinian, grew 
to so immense a bulk, that the lawyer Gregorius 
thought fit to make a digest thereof, from the time of 
Adrian, or (as others say) of Augustus, down to the 
reign of Dioclesian ; and this he did by his own private 
auSiority; and from him the Gregorian code had its 
name and original. 

The second code which we read of was that of Uer^ 
mogcTies, who lived in the age of the Constantines j 
wherein were comprised all the Imperial constitutions 
of Claudius, Aurelius, Probus, Carus, Carinus, and that 
vast number of constitutions made by Dioclesian and 
Maximian. 

The next code was that of the emperor llieodosms 
the younger, who caused the same to be compiled after 

90 
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the manner of the foregoing codes; containing the con¬ 
stitutions of the emperors from the time of Constantine 
down to Theodosius’s own, reign; and this collection 
from him was called the Theodosian code* 

_ 9 

But in these three codes there was nevertheless So 
much confusion, contradiction, and superfluity, that 
Justinian judged a revisal and correction thereof to 
be very necessary. 

And therefore from these three codes of the Imperial 
constitutions, and also from such new constitutions as 
had been made and published after the compiling of the 
Theodosian code, the emperor Justinian [^about the year 
533] caused a new code to be compiled [by Tribonian 
and others], whicli from him was denominated the 
Justiman code. Which code he afterwards caused to be 
revised and corrected in many particulars, and repub¬ 
lished ; and is that code which we have now extant at 
this day. 

After wliich he caused in like manner the responsa 
pnidentum, consisting of some hundred volumes of the 
writings of the Homan lawyers, to be digested and 
abridged; and tiiis he called the Digest or Pandect, as 
containing all the decisions collected from the questions 
and resolutions of the ancient Roman lawyers. 

And from this digest or pandect, and likewise from 
his own code, and other commentaries of the ancient 
lawyers, he caused also his book of Institutes to be 
compiled; which containeth the elements of the Roman 
law, written in an elegant and easy flowing style. 

Last of all he published his Novels ; which Novels 
(jiovellce) were new constitutions made by Justinian 
himself after the publication of the other books; and 
these are sometimes called the Autlientics, to distinguish 
them from some other publications of constitutions of 
the succeeding emperors, which are not respected as of 
much authority. And generally, the whole civil law 
in use at this day is comprised in those four books of 
Justinian ; the Code, the Digest, the Institute, and the 
Novels. 

The greatest part of tliis island was governed wholly 
by the civil law for about three hundred and sixty years, 

a 2 
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4‘t^^ to Honbrtus j during which time^ ^^some 

of the rtioftC eminent Roman lawyers^ as Papinian, 
■Paiilus, and Ulpian, whose opinions and decisions are 
collected in the body of the civil law, did sit in the seat 
of judgment in this nation. But after the declen¬ 
sion of the Roman empire, the Saxon, Danish^ and 
Norman customs took place. 

Nevertheless, in aftertimes, the same law again came 
to be of great repute within this kingdom ; particularly 
during ^1 the time from the reign of king Stephen 
[^commencing in a. d. 1135] to the reign of king Ed¬ 
ward the third [a, d. 1376, 1377] both inclusive. (1) 
During which period, and at other times, according as 
the study of the civil law prevailed, the judges and pro¬ 
fessors of the common law had frequent recourse to it, 
in cases where the common law was either totally silent 
or defective. And thus we see in the most ancient 
books of the common law, as Bracton, Thornton, and 
Fleta, that the authors thereof have transcribed, one 
after another, in many places, the very words of Justi¬ 
nian's Institute. 

And there are some particular matters in which the 
civil law hath always been, and still is allowed to be, 
the only law in England whereby they are to be de¬ 
cided ; and the courts of justice which have cognizance 
of those matters, do proceed therein according to the 
rules and forms of the civil law. 

Thus in the high co\ivXoi admiralty (which was estab¬ 
lished about the time of king Edward the first), all 
causes civil and maritime are to be decided according 
to the civil law, and the maritime customs. 

Thus in the court of honour or chivalry^ the lord 
high constable and earl marshal, who are the judges 
thereof are to proceed according to the civil law, as 
■ being the most proper law for deciding all controversies 

(h) Ducki lih, 2. cap, 8. pars secundai § 7. 

(1) For a copy of the Pandects or Digests had, in 1130, been found 
at AnialB in Italy; which accident, concurring with the policy of the 
Roman ecclesiastics, suddenly gave new vogue and authority to the 
civil law, introduced it into several nations, and occasioned that 
ihighty inundation of voluminous ccHiimehts with which this system 
of law, more than any other, is loaded. \ BUs, Comm»^\, 
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ariskig upon contracts made in foreign countries^ deeds 
of arms and of war out of the realm, and things- that 
pertain to wa within the realm, and Other matters 
whereof that court hath the proper cognizance. 

So also in the two universities: the courts which are 
there held for determining suits to which the scholars 
or members of the universities are parties, do proceed 
according to the rules of the civil law. 

The courts of equity also are in many things con¬ 
formable to the rules of the civil law; of which the 
chief is, the high court of chancery^ There suits are 
commenced by petition or bUl; witnesses privately 
examined j and nothing is there determined by a jury 
of twelve men, but all the decisions are made by the 
chancellor. And almost all the cliancellors, from Becket 
to Wolsey, that is to say, from the age next after the 
Conquest until the age of the Reformation, comprehend¬ 
ing almost the whole time of the pope's domination 
within this realm, were ecclesiastics well skilled in the 
Roman laws. 

And, finally, in all the ecclesiastical courts within this 
kingdom, although the canon law is the foundation of 
their proceedings, yet the canon law being in a great 
measure founded upon tlie civil law, and so interwoven 
with it in many branches tliereof, tliat there is no un¬ 
derstanding the canon law rightly without being very 
well versed in the civil law; the knowledge tliereof is 
therefore absolutely necessary for the dispatch of all 
causes of ecclesiastical cognizance. And the civil law 
not only serves to explain the canon law; but by the 
practice of all ecclesiastical coui ts, it is allowed to come 
in aid of and to supply the canon law, in cases which 
are there omitted. And how necessary and useful the 
civil law is in this respect, doth evidently appear from 
ftie commentaries of Lindwood and of John de Athon 
upon the provincial and legatine constitutions. 

(2) In all these courts the reception of the civil and canon laws is 
general, and the different degrees of that reception are grounded en¬ 
tirely on custcMxi, corroborated in the Instance of the universities by 
ant' of parliament, 13 Eltz» c. 29. ratifying tliose charters, which form 
their customary law. Tlius, in the.first place, . v 

The courts of common law have the superintendency over these’ 
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Dock de II 4 The Canon law sprung up out q£ the ruins of the 
Eoinan empire, and from the power of the Roman 
JWdiey's ponttLSs. When the seat of the empire was removed to 
cwi^a* Constantinople, many of the European princes and 
Ecci. Law. states fell oif Irom tlie dominion of Ihe emperors; and 

amongst the rest. And the bishops of Rome, 
having been generally had in esteem as presiding in the 
capital city of the empire, began to set up for themselves, 
and by degrees acquired a temporal dominion in Italy, 
and a spiritual dominion throughout Italy and .almost 
all the rest of Europe, (c) 


courts; to keep them within their jurisdictions, to determine wherein 
they exceed them, to restrain and prohibit such excess, and in case 
of contumacy, to punish the officer who executes, and, in sonic cases, 
the judge who enforces the sentence so declared to be illegal. 

2. The common law has reserved to itself the exposition of all such 
acts of parli^ent as concern either the extent of their courts or the 
matters depending before them; and therefore if these courts eitlier 
refuse to allow these acts of parliament, or will expound them in anv 
other sense than what the common law puts upon them, the king s 
courts at Westminster will grant prohibitions to restrain and control 
them. 

3. An appeal lies from all these courts to the king in the last resort, 
which proves that tlie jurisdiction exercised in them is derived from 
the crown of England, and not from any foreign potentate or intrinsic 
authority of their own. And from these three strong marks ^d 
ensigns of superiority it appears beyond a doubt, that the civil and 
canon laws, though admitted in some cases by custom, in some courts 
are only subordinate, and leffes sub graviori lege ; and that thus ad¬ 
mitted, restrained,* altered, new-modelled, and amended, they are by 
no means with us a distinct independent species of laws, but are in¬ 
ferior branches of the customary or unwritten laws of England, pro¬ 
perly called the king’s ecclesiastical, the king’s military, the king’s 
maritime, or the king’s academical laws. 1 J3la. Comm. 83, 84.; andsee 
3 Bla. Comm. 102, 103. 

(c) The origin of the canon law is almost coeval with Christianity; 
for it seems to be agreed that the apostles of our Saviour framed cer¬ 
tain regulations for the government of the church, which were called 
xavavsi, or ntleSj to distinguish them from the laws enacted by the 
secular authority, although the learned have differed as to the authen¬ 
ticity of the Canons of tKe Holg Apostles^ which are to be found both 
in the Corpus Juris Civilis and Juris Canonici. These rules were ex¬ 
plained and enlarged by several councils of the church;and JusHniant 
Id Nov* 131. cap. 1., gives the force of law to those established by the 
four councils mentioned by our author. From this time various col¬ 
lections of these canons are said to have been made; by Dionisius 
Exiguus in the reign of Theodoricus and Justinian, by Isodorus in the 
seventh century, by Burchardus in the eleventh, and Ivo in the begin- 
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And thereupon the several princes and states Hid 
willingly receive into the body of their own lawsy tKA 
canons of councils, the writings of the holy fathers, and 
the decrees and constitutions of popes. ' ‘ ' 

Concerning the canons qf cotmci&i it' was established 
by Justinian himself; that the canons of the councils of 
Nice and of Constantinople, of the first council of 

ning of the twelfth century. But Gratian, having retired into a mo¬ 
nastery for that purpose in 1127, produced, after the labour of twenty- 
three years, a work which greatly excelled those of his predecessors, 
but which being still defective in some respects, was referred to a 
council of cardinals and other learned men, and published by Gre¬ 
gory XIII. (who was cotemporary with our Elizabeth), under the title 
of the Decret. (Sec the Pref. of Gregory.) This work consists of three 
parts. The first contains one hundred and one distinctions, the second 
thirty-three causes, and the third five distinctions, on the subject of 
Consecration. Interpreters, in quoting this work, generally cite the 
first words of the canon, omitting the number of it, which renders it 
necessary for the modern reader to refer to the alphabeticalindex of 
the canons, which will direct him to the division and subdivision of the 
Decret where any particular canon is to be found. Hic Decretals are 
also frequently cited in the same way. The necessity of composing 
these arose partly from the omissions of Gratian, and partly from the 
subsequent decrees and epistles of the pontiffs. Of these it seems there 
were no less than five different collections, from which Gregory IX. 
ordered his chaplain Raymund to compose the Decretals, which 
were published in the year of Clirist 1230. (Vid. Preef. ad Decretal.) 
References to these are most frequently marked with the letter X. for 
extra ; these and the subsequent parts of the Co^us Juris Canontci 
being reckoned extraneous, and termed the wings of the Decret j 
whence arose that saying, Male cum rebus Mimanis actum esse ex quo 
iheretis ala: accesserunt. Duarenus m Praf. de Sacr. Eccl. Minist, To 
these Boniface VIII. added the sixtli Decretal, which is always quoted 
as such, or tlius, in 6®. It consists of five books, to which are added 
the Regulae Juris. Then follow, as our author says, the Clementines, 
collected by Clement V., but published by his successor John XXII.- 
in 1317 ; and the Extravagants of John XXII. published in 1325. The 
Institutes were compiled by the order of Paul IV., but were never 
publicly acknowledged by the popes, as appears from the preface of 
the author. This is a work of great merit. A subsequent collection 
of the Decretals of different councils was published by Mathews, a 
French lawyer, in 1661, which is to be found in some editions of the 
Cdrp. Jut. Can.^ but which also was never recognized by the see of 
Rome. The reader will find much information on this subject in a 
work of Professor Bockelman, De Differentiis Juris Civilis Canonici 
ct Hodiemiy which has been illustrated by the notes of different 
learned men, and was published at Utrecht in 1737 ; also in the In¬ 
troduction to Ayli^s Parergouy though the author seems to have 
been much out onuimour with the papal law. See also the first part 
of the Dec ref, dist. 16. et seq. 

A 
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of'the Cimncil ofChaleedoi^ should be^ 
cteervcfd for laws; and that their decrees, as to mattens 
of faith and doctrine, should be esteemed even as the- 
holy scriptures. 1 .1 

After Justinian, the authority of canons made in 
general or provincial councils, and of the writings ■ oi' 
the fathers, still prevailed; and the decision of eccle¬ 
siastical controversies, which could not be drawn from 
the councils and the fathers, was sought for from the 
Roman pontiffs, who writ answers to those that con¬ 
sulted them, in like manner as the Roman emperors ; 
ahd their determinations were called rescripts and de~ 
cretal epistlesy and obtained the force of laws. 

More particularly, of the canon law there are two 
principal parts, the Decrees and the Decretals. 

The Decrees are ecclesiastical constitutions, made 
by the pope and cardinals, at no man's suit. These 
were first collected by Ivo^ in the year 1114. And 
afterwards polished and perfected by Gratiani a monk 
of Bononia) in the year 1149, [and generally known 
by the name of Decretvm Gratianu~\ 

The Decretals are canonical epistles written by the 
popes alone, or by the popes and cardinals, at the in¬ 
stance or suit of some one or more, for the ordering 
and determining of some matter in controversy; and 
have the authority of a law in themselves. 

Of the decretals there are three volumes. The first 
[in five booksj collected by order of Gregory the ninth, 
about the year 1231. The second [volume and sixth 
book] by Boni/dce the eighth, about the year 1298. 
The third made by pope Clement the fifth, and from 
him called the ClementmeSy and published by him about 
th^ear 1308. 

To these may be added the Ertravagantsjoku, 
the twenty-second, and of some other bishops of Rome, 
whose authors or collectors are not known, and are as 
novel constitutions unto the rest. \ 

So that the popes did the same in the church, which 
Justinian did in the empire; they took order to have. 
Gratian's decrees published in the manner of the Pan- 
deci} the decretal epistles, like as the Code ; the Eic- 
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trflivagJWBU ia the,nature. of Justiparfa 
that no^ng inight be wantiag, Paul the f^rth or^erejd' 
mJnsHtiUe of the cauou law, to be .written by7j0btkj 
Lancellot, which was added to the body ef th^ caQOQ, 
law, priated at Rome under Gregoiy the thirt^eath.A 
, There were also as many commentators on the C^oi^. 
as on the civil law. 

And thus both the civil and canon laws became in 
some considerable degree received throughout all Chris¬ 
tendom ; affording mutual help and ornament to eacb 
other. (3) 

And the rule in interpreting them was this: If a 
case happened, which was either not at all determined 
in the civil law, or not expressly, but doubtfully and 
obscurely, and the same was plainly and clearly deliv¬ 
ered in the canon law j the decision thereof was taken 
from the canon law: And on the contrary, where in- 
tlie canon law there was no direction, or the same waa 
ambiguously qt obscurely expressed; the decision 
thereof was taken from the civil law; And if in any 
case the civil and canon laws did interfere, and were 
contrary to each other j the civil law was to be observed 
in the civil law courts, and the canon law in the canon 
law courts; the civil law within the emperor’s domin¬ 
ions, and the canon law within the pope’s dominions. 
And in the courts of civil law, where a matter of canon 
law cognizance came in question, the same was there 
determined according to the rules of the canon law ; 
and in the courts of canon law, where a matter of civil 
law cognizance came in question, the same was deter¬ 
mined according to the rules of Uie civil law. {d) 

-- . . .1 . . . ■ - - ■• 7 -)—. 

^3) See note (2). , i 

See Duck de Jur, Civ. lib. 1. cap. 7. § 11 & 12. Altliougb the 
Brst regulations of the church were modestly called canons, or rtiles 
fovthe government of the members of tlm church, in time the pope^ 
assumed the power of giving to their decrees and decretal epiaUj^ 
the force of law, and of abrogating the Imperial code when^it con¬ 
tradicted their doctrines. 'Diusweread in \.\\cDecret (dist. 10. c.l.) 
Lex Imperatortan non est supra legem Dd sed subtus. Imperials ju~ 
dido non posswU ecckaiastica Judicia dissolvi f and (t6. 
stUutiones contra canones et deerda prasulwn Romanorumt vd bong^. 
morcft imllius sunt momenii. On this head the expression of Cle¬ 
ment V., when he dissolved the order of Templars, is memorable 



PREFACE. 


4gad particularly, that the canon law in many in¬ 
stances was received here in England, appeareth clearly 
from hence; namely, for that very many of the de¬ 
cretal epistles of the popes are directed hither, upon 
conti’oversies arising in this nation, (e) 

Besides the foreign canon law; we have our legatine- 
and provincial constitutions. 

The Legatine constitutions were made and published 
within this realm in the times of Otho, legate of Gre¬ 
gory the ninth ; and Othobon (afterwards pope Adrian 
the fifth), who was legate here to Clement the fourth : 
And these are illustrated by the learned comment of 
John de Athon, 

These legatine constitutions did extend equally to 
both provinces; having been made in national synods 
or councils, held here by the respective legates, j^in 
the reign of Henry III., about the years 1230 and 1208.] 

The Provincial constitutions were made in convoca¬ 
tion in tlie times of the several archbishops of Canter¬ 
bury from Stephen Langton to Henry Chicheley ; con¬ 
taining the constitutions of those two archbishops, 
and of the several archbishops intermediate, to wit, 


lAcet fwc de jure Turn possumus, volunms lumen de plenitudme poles- 
tatis, CVo. Ja.518. Thpse stretches of power made the pope justly 
unpopular with our common lawyers, so that lord Hobart (p. 146.) 
says that he was at one time demon meridianus. Yet Calvin's Lex¬ 
icon, voc. Canon. JuSy which refers to authorities, and which gives 
the rules stated by the author in this paragraph, says, that the canon 
law is acknowledged and taught in the states of those princes who 
adopt it, not because it is enacted by tlie Homan pontiff, but as a 
law of their own received by consent, and acquiring the force of 
custom, in matters which arc agreeable to reason and piety, and not 
contradictory to the divine law. Illud {jns) in provinciis principum 
ac statuum evangelicorum usurjmtur ac doeetur non ut a ponlifice Ro¬ 
mano profectumy svd ut jus proprium. libero consensu redphtm in vim 
consuetudinis Usque in rebus qua rationi ac pietati coiwenmnt, neo 
divino juri adversantur. He adds two other rules: 1. That in mat¬ 
ters of a feudal nature, the civil is preferred to the canon law. 2. lliat 
in forensic causes the canon law is not presumed to differ from the civil. 

(c) 'Riat the canon law does not bind except it be received h^re, 
but that when received it becomes a part or the law of the land; 
see bishop O'ibson'a Introductory Discourse to his CVxieA;, p. xxvii. 
who refers to Sir W. Jofies, 16W., Palm, 458., Vavffh.^2\. & 132. 
See also our author, in tit.Coiirr 0 , 16.1 
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Richard Wethcrshedy Edmund of Abingdort, Boniface, 
John Peccham, Robert Wmchelsey, Walter Reynold, 
Simon Mepham, John Stratford, Simon Islepe, Simon 
Langham, Simon of Sudbury, and Thomas Arundel, 
These were collected and adorned with the learned 
gloss of William Lindwood, official of the court of 
Canterbury, and afterwards bishop of St. David’s in 
the reign of king Henry the fifth. Which constitu¬ 
tions, although made only for the province of Canter¬ 
bury, yet were received also by the province of York 
in convocation, in the year 1463. 

There were other constitutions of divers prelates, 
both before and after j but these which have been men¬ 
tioned, having been introduced to public notice by the 
two learned canonists above named, have been princi¬ 
pally regarded. 

Concerning this whole body of tlie canon law, it is 
enacted by the statute of the ^25 Hen, 8. c. 19. as fol- 
loweth: Where divers constitutions, ordinances, and 
canons provincial or synodal, which heretofore have 
been enacted, be thought not only to be much prejudicial 
to the king’s prerogative royal, and repugnant to the 
laws and statutes of tliis realm, but also over-much 
onerous to his higliness and Iiis subjects; the king’s 
humble and obedient subjects, the clergy of this realm, 
have most humbly besought the king’s highness, that 
the said constitutions and canons may be compiitted to 
the examination and judgment of Iiis highness, and of 
two and thirty of the king’s subjects, whereof sixteen to 
be of the clergy of this realm, and all the said two and 
thirty persons to be cliosen and appointed by the king’s 
majesty; and that such of the said constitutions and 
canons, as shall be thought and determined by the said 
two and thirty persons or the more part of them worthy 
to be abrogated and annulled, shall be abolite and made 
of no value accordingly j and such other of the same 
constitutions and canons, as by tlie said two and thirty 
m* the more part of them shall be approved to stand with 
the laws of God, and consonant to the laws of this realm, 
shall stand in their full strength and power, the king’s 
most royal assent being first had and obtained to the 


25 H. 8 . 
. 19 .] 



iwiii 

as such canons, constitutions, 
and'brdlnarifces, ds heretofore have been made by the 
clergy of this i^ealm, cannot now at the session of this 
tiffesent parliament, by reason of the shortness of time, 
be viewed, examined, and determined, by the king’s 
highness and two and thirty persons to be chosen and 
appointed according to the petition of the said clergy, in 
form above rehearsed; it is therefore enacted, that the 
king shall have power to nominate and assign at his 
pleasure the said two and thirty persons of his subjects, 
whereof sixteen to be of the clergy, and sixteen to be of 
the temporalty of the upper and nether house of the 
parliament; and if any of the said two and thirty per¬ 
sons so chosen shall happen to die before their full 
determination, then his highness to nominate others 
from time to time of tlie said two houses of parliament, 
to supply the number of the said two and thirty ; and 
that the same two and thirty, by his highness so to be 
named, shall have power and authority to view, search, 
and examine the said canons, constitutions, and ordi¬ 
nances provincial and synodal, heretofore made; and 
such of them as the king’s highness, and the said two 
and thirty or the more part of them, shall deem and 
adjudge worthy to be continued, kept, and obeyed, 
shall be from thenceforth kept, obeyed, and executed 
within this realm, so that the king’s most royal assent 
under his great seal be first had to the same; and the 
residue of the said canons, constitutions, and ordinances 
provincial, which the king’s highness and the said two 
and thirty persons or the more part of them shall not 
approve, or shall deem and judge worthy to be abolite, 
abrogate, and made frustrate, shall from henceforth be 
void and of none effect, and never be put in execution 
within this realm : “ Provided, that such canons^ con- 
“ stitutionSy ordinances, and synodals provincial, being 
“ already made, U'hich mil not be contrarient or re- 
“ pugnant to the laws, statutes, and customs of' this 
“ realm, nor to the damage or hurt of the king*s pre- 
“ rogative royal, shall now still he used and executed, 
“ as they were afore the miildng of this act, till such 
** time as thetf he viewed, searched, or otherwise 
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** d^ed. md determined by the. said,^ tw 
“ persons, or the more, part wcpr^l^.. i(OviA^ 

“ tenor, form, and effect qf this present aet.^* (4) 

And by tlie 27 Hen. 8. c. 15. Forasmuch as th^ ® 
canons cannot by reason of the shortness of the time be 
examined during this session of parliament; the king 
shall have power to nominate the two and thirty persons, 
sixteen of the clergy, and sixteen of the laity, either 
before or after the dissolution of the parliament; whose 
power shall continue for three years after the dissolution. 

And by the 35 Hat. 8. c. l6. The said power was 
continued to the king during his life, and by the same 
statute it was enacted more generally, as follows: “ Un- 
“ til such time as the king and the said two and thirty 
“ persons have accomplished tlie effects and contents 
“ before rehearsed; such canons, constitutions, ordi- 
“ nances, synodal or provincial, or other ecclesias- 
“ TICAL LAWS OR JURISDICTIONS SPIRITUAL, RS bc yCt 
“ accustomed and used here in the church of England, 

“ which necessaj’ily and conveniently are requisite to 
“ be put in lire and execution for the time, not being 
“ repugnant, contrarient, or derogatory to the laws or 
“ statutes of the realm, nor to the prerogatives of the 
“ regal crown of the same, or any of them, shall be 
“ occupied, exercised, and put in ure for the time, 

“ within this realm; and that the ministers, and due 
“ executors of them, shall not incur any damage or 
“ danger for the due exercising of the aforesaid laws, 

“ so that by no colour or pretence of them, or any of 
“ them, the minister put in ure any thing prejudicial 
“ or contraiy to the regal power or laws of the realm; 

“ any thing whatsoever to the contraiy of this present 
“ act notwithstanding.” 

But the design was not completed in that king’s 
reign. 

In the reign of king Edward the sixth, this matter 


(4^) So from the preamble to 25 Hen.S<, e. 21. it appears that the 
then reserved canons bound tlie laity; for that act, and 35 Hen. 8. 
C.16., continue the force of canons accustomed and used: And 
here,” says lord Hardwiche, “rests the ecclesiastical power.” Strange t 
lUports.t 1060. 





PREFACS. 


[3 & 4 Ed. 
6. c. 11.] 


was again* set on foot; and by the 8 & 4 Ed. 6. c. 11. 
it was enacted, that the king should have power for 
three years, to appoint sixteen of the clergy, whereof 
four to be bishops, and sixteen of the temporalty 
whereof four to be learned in the common law, to com¬ 
pile such ecclesiastical laws as aforesaid, not being 
repugnant to the common law or statutes of this realm. 

And hereupon king Edward the sixth directed a 
commission to thirty-two persons; and afterwards ap¬ 
pointed a sub-committee of eight persons, to prepare 
the work, and make it ready for the rest, that it might 
be dispatched with the more expedition. Which said 
eight persons were, archbishop Cranmer, Dr. Goodrich 
bishop of Ely, Dr, Cox the king’s almoner, Peter Mar¬ 
tyr doctor in divinity, William May and Rowland 
Taylor doctors of law, .John Lucas and Richard Good¬ 
rich esquires; by whom tlie work was undertaken, 
digested, and fashioned, according to the method of 
the Roman decretals, and called by the name of Re- 
formatio legtim ecclesiasticanm; tlic style wliereof was 
corrected and perfected by Dr. Haddon and sir John 
Cheek, But tlie king dying soon after, the royal con¬ 
firmation thereof was not obtained. 

In the reign of queen Mary, all the aforesaid acts 
were repealed, by the statute of 1 & 2 P. (§;• M. c. 8. 
And so the matter j ested till the first year of queen 
Elizabeth, when by the statute of 1 EL c. 1. § 10. the 
aforesaid act of the 25 Hen. 8. c. 19* was revived, and 
extended to the queen, Jwr heirs and successors, (the 
rest of the afore-mentioned acts still remaining re¬ 
pealed.) 

In pursuance of which revival and extension, it was 
proposed in convocation, in the fifth year of queeh 
Elizabeth, to move the queen’s majesty in that behalf, 
and afterwards, by the endeavours of archbisJiop Parker, 
it was set on foot in the parliament of the 13 EUz., and 
by a leading member recommended to the consideration 
of the house of commons; but after that, we hear no 
more of it. (5) 


(5) The RrformaMo Legum is a work of great authority in deter¬ 
mining the practice of the times when it was compiled, whatever may 
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So that bj 1 EL c, 1. § 10. until such reformation as 
aforesaid shall take effect, the canon law, so far as the 
same was received here before the said statutes, and is 
not contrarient to the common law, nor to the statute 
law, nor to the prerogative royal, is recognized and 
enacted to be in force by authority of parliament 
Therefore the business upon this head must be, to in¬ 
quire, first, what is the canon law upon any point; and 
then to find out how far the same was received here 
before the said statute; and then to compare the same 
with the common law, and with the statute law, and 
with the law concerning the king’s prerogative (which 
is also part of the common law): and from thence will 
come out the genuine law of the church. 

Under tliis head concerning the canon law, are to 
be reckoned also the constitutions and canons made in 
the convocation of the province of Canterbury, in the 
year l(i03; and ratified by the king, for himself, his 
heirs, and successors : Which were also received and 
passed, about two years after, in tlie province of York. 

Concerning the authority of tliese canons, and con- 
se(|uent]y the power of the convocation to make laws 
(with the royal assent and approbation), much dispute 
hath been made ; but the matter seemeth now to be Strange’s 
finally settled in the case Middleton and M. 

10 Geo. 2. (6), ill which lord Harduicke, then lord chief Rep. ‘65o. 
justice of the king’s bench, delivered the resolution of 
the court to this eftect: “ One question in this cause is, 

whether the makers of tlie canons of 1605 had a 

])ower to bind the laity. They were made by the 
“ bishops and clergy in convocation convened by the 
“ king’s writ, and confirmed by him under the great 
“seal; but the defect objected to them is, that they 


befits correctness in matters of law. See lord Stowelt^ judgment 
in Hutchings and amther v. Lovelandy 1 Hogg. Rep. 179. 

(6) It was there solemnly decided on the principles of law, and 
the constitution, that where the canons of 1603 are not merely de¬ 
claratory of the ancient canon law, but are introductory of new 
regulations, they do not bind the laity ; and see Matthews v. Bxfrdxtty 
I^n. K. B. 9iSQlkeldy^l% 



confirm^ fey pajiiapaeDt, and for this 
^‘ reason, though they bfod it^e clergy of. the realm, 
‘‘ yetwthey cannot .bind the laity for want of a parlia- 
“ mentary confirmation. And some of the counsel in 
“ their argument seeined to admit it, by putting the 
«* case upon the foot of the ancient canon law; but as 
“ the other counsel who argued on that side did not 
give it up, it is become necessary to examine and 
“ determine a point of so great moment to the consti- 
“ tution of England, in order to settle the law there- 
“ upon. And on the best consideration we have been 
able to give it, we are all of opinion, that the canons 
“ oflC03, not having been confirmed by parliament, 
“ do not proprio vigore bind the laity ; I say profprio 
vigore, by their own force and authority; for there 
“ are many provisions contained in tliese canons, which 
“ are declaratory of the ancient usage and law of the 
“ church of England, received and allowed here, 
which, in that respect, and by virtue of such an- 
“ cient allowance, will bind the laity j but that is an 
** obligation antecedent to, and not arising from, this 
“ body of canons. They who look into Spelman*9 
“ Collection, will find mucli matter in the ancient 
“ councils, that may serve for illustration and orna- 
“ ment; but as those were often mixed assemblies, 
“ composed partly of clergy, and partly of laymen ; 
“ sometimes the king with his nobility, at other times 
“ some of the commons likewise, are mentioned as 
“ present. But whether they had suffrages in these 
“ councils or not, and in what manner they were sent 
“ thither, whether by election, or by what other kind 
“ of constitution, is very uncertain and obscure. The 
“ like may be said^of several councils held in the ear- 
** liest times following the coming in of the Norman 
“ line ; and ^erwards there is a frequent mixture of 
“ the legatine authority which arose merely by papal 
“ usurpation, 

“ Upon this important question, therefore, it is proper 
“ for judges to proceed upon surer foundations 5 which 
‘‘ are, the general natqre and fundameutal principles 
“ of our constitution, acts of parliament,-and resolu- 





“ tions and judicial opinions in"duT-books'j and from 
“ these to draw our conclusions. 

No new law can be made to bind the whole people 
“ of this land, but by the king, with the advice and 
“ consent of both houses of parliament,'and by their 
“ united authority. Neither the king alone, nor the 
“ king with the concurrence of any particular number 
“ or order of men, hath this high power. The bind- 
“ ing force of these acts of parliament arises from that 
“ prerogative, which is in the king our sovereign liege 
“ lord; from that j)ersonal right which is inherent in 
“ the peers and lords of parliament, to bind themselves 
“ and their heirs and successors in their honours and 
“ dignities; and from the delegated power vested in 
“ the commons as representatives of the people; by 
“ reason of this represejitation, every man is said to 
“ be party to, and the consent to every subject is in- 
“ eluded in, an act of parliament. 

“ But in canons made in convocation, and confirmed 
“ by the crown only, all these requisites are wanting, 
“ except the royal assent ; there is no intervention of 
“ the peers of tlie realm, nor any representation of the 
“ commons. 

“ It was said indeed by some of tlio civilians in this 
“ cause, that, even in parliament, there is not an actual 
“ representation of all orders and degrees of men, 
“ there being more subjects who tlo not vote in clec- 
“ tions, than who do. But that doth not make it cease 
“ to be a representation. It was impossible that all 
“ could join in the election ; and therefore our cou- 
“ stitution hath fixed it in those who are possessed of 
the most valuable and fixed sort of property. A 
“ notion also was advanced in this argument, that the 
“ parson represents the parish : But how can that be, 
“ when we all know, that the parson is not elected by 
them ? The writ is to summon to convocation the 
“ wliole clergj/; and the premonition is, that arch- 
‘‘ deacons and deans shall come in person, and the 
“ rest by their representatives. These shew plainly 
that the clergy only are called, and that the proctors 
“-ate‘chosdn to' feptef^nt the clergy only. Hence 

VOL. r. b 
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‘‘ %\ie distinction between canons made in 

“ ancient councUs confirmed by the empire after it 
“ became Christian,' and tlxose made here. The-em- 
pej-or, accO;rding to Justiniati and the Digest, had 
“ a legislative. power; and when they received his 
“ confirmation, they had their full autliority. But 
“ that is not the case here: the crown hath not the 
“ full legislative power: and it is therefore rightly 
“ said in 2 Sa/k. 073, that the king’s consent to a 
“ canon in 7'e ecclesiaslicd makes it a law to bind the 
“ clergy but not the laity: And no one can say, that 
“ the consent of the people is included in the royal 
“ confirmation. Another argument is, that by our 
“ constitution tlie power of imposing taxes is co-exten- 
“ sive with the power of making new laws. The par- 
“ liament lays taxes upon all the people; but the 
“ clergy never pretended to tax any but themselves. 
“ And it seems almost an absurdity to sav, that when 
“ the clergy in convocation cannot charge the laity 
“ witli one fartliiug by way of tax or imposition, 
“ cannot even create a new fee to be paid by them, 
“ yet that the clergy should have it in their power to 
“ enact new laws, for disobeying wliich, the laity shall 
“ incur tlie penalty of oxconununication, which is to 
“ be carried into execution by the loss of their liberty, 
“ and a disability to sue I'or and disjjose of their per- 
“ sonal estates. This would certainly be to aftect the 
“ laity in their property in a very high degree; and 
“ yet it is admitted, that the c lergy by synodical acts 
“ cannot charge the property of the laity. 

“ In all the acts of parliament since the reformation, 
“ for confirming forms of prayer and other ccclesias- 
“ tical constitutions, the }>reambles sljew, tliat the 
“ clergy in convocation were only considered as the 
“ proper assembly to prepare and propound them, but 
“ not to enact or give them their force. It was ob- 
“ jected indeed in this argument, that the confirmation 
“ in parliament did not give being to them as laws, to 
“ bind the laity j but was designed merely to infbrce 
“ them by the addition of temporal penalties. But 
“ that is not the only reason, though it is one. The 

^20 
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“ true use of these confirmations in parliament was, 

‘ the extension of such constitutions over the laity, 

who would otlierwise not be bound. It hath also 
“ been said, that at least they should bind' the laity in 
“ re ecclesiasticd, — But this proves a great deal too 
“ much; there are many things of an ecclesiastical 
“ nature, which no canon can touch, as the case of 
“ tithes, the degrees of consanguinity, and the opera- 
“ tion of administrations; and if this argument would 
“ hold, they might overturn the common law as to the 
“ heirship of lands, and the division of personal estates ; 

“ which would never be endured, for these are matters 
“ wiiieh have always been regulated by the legislature.” 
And after eonsidoring tlie eases which had been al- 
leged on both sides, he concludes upon the whole, 
and lays it down as the deliberate resolution of the 
whole court, that the canons of IbOd do not propria 
vigore bind the laity. 

In the aforesaid case, the point was not in question, 
whether or how fir the said canons are obligatory upon 
the elcrgv^ It seemeth generallv to be understood, 
tliat they are binding in that resjicet. And it is to be 
observetl, that tiiere are very many particulars iii those 
canons, which are taken from the ancient canon law 
received here before the saitl statute of the ^5 Hen. S. 
[]c. 19. and c. ^21. suproy note (f).] And therefore upon 
this head, it is to be inquired, how much of those canons 
is agreeable to the ancient canon law, and how much 
is added of new by tlie convocation of l60d : for in the 
former case, the same will be obligatory both upon the 
clergy and laity ; and in the latter case, upon the clergy 
only.’(7) 

Yet there seemeth to be one exception to this general 

(7) lu Middleton v. Crofts, lord Hardtvicke cited the opinion ol' 
lord Holt, and declared tliat it was not denied by any one, that it is 
very j)laiu that all ihc clergy are bound by llic canons confinued by 
the king only (see 2 Ath, Rep. 605.), and cases cited arguendo, 2 Salk. 

673. Thus, a clergyman who married a couple out of the pa¬ 
rishes in which the man and woman reside, was liable to penalties for 
breach of the canons before the statute 26 G, 2. c. 33.; for the canons 
must be pursued with the utmost exactness by ecclesiastical persons. 
More V. More, ^2Atk. Rep. 158. 
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rule, and that is, with respect to those officers of the 
ecclesiastical court which are laymen, as registers, 
proctors, and apparitors (and we may add also church¬ 
wardens, who are officers attendant on the courts of 
visitation, there to give information of offences); for as 
to these, the temporal courts in the adjudications which 
have been made, do proceed upon a supposition that 
these canons are in force. But according to the fore¬ 
going doctriiie, the distinction must be this: that the 
regulation of the officers according to the measures pre¬ 
scribed by tliese canons, is not so much of necessity as 
of convenience; that the canons in these respects are a 
good rule to go by, but not of peremptory obligation; 
and therefore that the authority wliich the court exer- 
ciseth over its officers according to these canons, is not 
from the canons themselves, but from that power which 
every court hath over its own officers, by the common 
law, by the ancient canon law, and by every law *, for 
without this, there could be no courts at all. 

III. The CoMJioN law is s(» called, because it is the 
Law. 3 Co. common municipal law or rule of jnslice throughout 
JoCo.Prtf. kingdom. For althougli tliere are divers particular 
laws, some by custi)m aj)])lieil to ])articular places, and 
some to j)articular causes ; yet that law, which is com¬ 
mon to the generality of all j)ersons, thing.s, and causes, 
and hath a superintendency over those particular laws 
that are admitted in relation to particular places oj* 
matters, is the common law of England. 

This is usually called lej' non scripla(g) ; not as if* all 
those laws of which it consisteth were only oral, or 
communicated from the former ages to the latter merely 
by word ; for all those laws have their several monu¬ 
ments in writing, whereby they are transferred from one 
age to another, and without wliich they would soon lose 
all kind of certainty; for as the civil and canon laws 
have their canons, decrees, and decretal determinations 
in writing, so those laws of England which are not com- 

(^f) Scribere leges is in truth to enact laws, 'fhe tex 

ncm scripta is therefore that law which derives its force from custom, 
not from positive enactment. 



I>«EFACE. 

prized under the title of acts of parliament, ai*e for the 
most part extant in records of pleas, proceedings, and 
judgments, in books of reports and judicial decisions 
in tractates of learned men’s arguments and opinions, 
preserved from ancient times, and still extant in writing: 
but they are styled uivwritlcn Utws, because their autho¬ 
ritative and original institutions are not set down in 
writing in that majiner, or with that verbal explicitness, 
that acts of parliament are ; but they are grown into 
use, and have acquired their binding power and the 
force of laws, by a long and immemorial usage, and by 
the strength of custom and reception in this kingdom ; 
the matter, indeed, and tlie substance of those laws, are 
in writing, but the formal and obliging force or power 
of them grows by long use and custom. For custom 
generally received in this kingdom, obtains the force of 
law; and is that which gives j)ower sometimes to the 
canon law, and sometimes to the civil law, in the re¬ 
spective courts wliei’eiii they are in use •, and again, 
controls both, when tlioy cross other customs that are 
generally received in the kingtlom. 

As to the rise and original of' tins common law, it is 
to be iu\derstood, that after the decay of the Roman 
empire, this nation was in\’aded by several diffei'ent 
people ; each of whom, more or less, iuti’oduccd their 
own laws in the places where they settled. AVheu the 
kingdom became united under one monarch, the several 
laws w'ere collected and formed into one general law of 
the realm. 

Alfred^ who was the first sole monarch after the Saxon 
heptarchy, about the year 8‘)G, collected all the laws 
into one book, and cominanded them to be observed 
throughout the whole kingtloni, which before only af¬ 
fected certain parts tliereof. 

After him, Ed'ward the confesmr^ who began liis 
reign in the year lOlJ, out of the former laws com¬ 
posed a system which he called the common kvw ; upon 
which account he is styled by our historians, the re¬ 
storer of the English laws. 

Afterwards, William (he conquerort with tlie advice 
of his council, on consideration of all the laws and cus- 
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toms, abrogated some, and established others; towhicli 
he added some of his own country laws, which he judged 
most to conduce to the preservation of the peace. 

IViUiam RuJuSy his son, broke through the ancient 
laws and customs vvliich liis father had established. But 
the conqueror’s next sou, king Henry the ^firsty sur- 
nanicd Bcaticlerl\ troin Iiis eminent learning, abolished 
all the evil customs wl\ich his brother had introduced, 
and restored tlie laws of Edward the confessor, witii 
those amendments whicii Ins father Iiad made by tlie 
advice of his barons. 

The next succeeding kings, in like manner, confirmed 
all tlie aforesaid laws and customs, and enacted new 
Jaws as occasion required, by the advice ami consent of 
the great council of the rcahn ; tlic origina! records of 
which being lost, they remain onlv now as parts of’ tlie 
common law. 

Eor we have no original or authentic transcripts of 
acts of parliament, ancientcr than the reifui of king 
Ih mrv tlie third. But nmloiibtcdiv such there were. 
And many of those thujgs that we now takoibr common 
law, were originally acts of ])arlianK'nt, tl’.oneli now not 
to be found of record. .-Viui if‘ in tliat next age, the 
statutes made in the time of Henry the third and 
Edward tiie first should be lost, yet even those may 
possibly in future times pass for ])arts of the common 
law; and, indeed, by long usage, and the many resolu¬ 
tions grounded upon them, ami hy their great antiquity, 
they seem even already to bo incorporated with the 
common law: and that this is so, may appear, though 
not by records, for we have none so ancient, yet by au¬ 
thentic and unquestionable history, wherein a man may, 
without much difficulty, find that many of those iriattei's 
wliich are now used and taken for common law, were 
enacted in parliament or great councils before the reign 
of king Henry the third. But yet, those constitutions 
and laws being made before time of memory, do now 
obtain, and are taken as part of the common law and 
immemorial customs of the kingdom ; and so they ought 
now to be esteemed, though in their original they were 
acts of )>arliament. 
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And this common.law hath been committed to writ¬ 
ing, and delivered down to the present times, in the 
works of divei's learned men. 

Particularly, the famous and learned Glanvil, lord 
chief justice in the reign of king Henry the second, 
wrote a book of the common law, which is said to be 
tlie most ancient composition on that subject now 
extant. 

Bracton, who was a judge in the reign of king Henry 
the tliird, wrote a very learned treatise of the common 
law, towards the latter end of tliat king’s reign ; which 
is held in great estimation to this day. 

Brii/on^ wiio, as some sa}', w'us bisho]) of Hereford, 
or, as otiicrs say, was a judge (and perhaps he might be 
both), in the times of king Henry the third, and king 
Edward tlu‘ first, composed a learned \vork on the 
connnon laws of England, wliicli was published in the 
filth year of King Edward the first. 

The book calleil Flcla^ was written by some learned 
lawyer, who being committeti to the })rison of the Fleet, 
had leisure to compile it there, and therefore styled it 
hy the name of the Fleet. Tlie author therefore is un¬ 
known ; but it a])peart‘tli in his book tliat he lived in 
the reigns of Edward the second and Edward the tliird. 

And from tlicse, and other books of the common law, 
and from original records and other authentic inouu- 
meats, tliat great lawyer, Sir Eduard Co/v, af'tcrwards 
lord chief* justice of the king’s bench, in the reign of 
king James tlie first, composed his four books of* Insti¬ 
tutes, which are dcscj vedly esteemed as most valuable 
repositories ol'tlio common law. 

Under this liead concerning the common law, are to 
be considerotl also Judicial dcchiom^ or determinations 
in tlie courts of justice. Which, althougli hy virtue of 
the laws of this realm they bind as a hnv between the 
parties thereto, as to the particular case in question, until 
reversed by WTit of error ; yet do not make a law pro¬ 
perly so called (for that only the king and parliament 
can do): yet they have a great weight and authority 
in expounding, declaring, and publishing what the law 
of* this kingdom is j especially wlien such decisions hold 
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a consonaiicy and congruity with resolutions and deci¬ 
sions of former times. 

Of these decisions, in the temporal courts, there are 
abundant instances in the books of reports ; but of cases 
adjudged in tlie ecclesiastical courts, no coilectiou hath 
been published; whicli hath been one cause why the 
law and practice of those courts is not so geiiei'ally 
understood. 

Hereunto may be added also the Reghttr of writs : 
which writs, iilthough they are not strictly law, yet being 
compiled with the utmost caution and judgment, by the 
most eminent and experienced sages of the law, are 
deservedly esteemed as of very groat authoril v. 

IV. 'flic Si ATi TK law is made 1)\ tJie kiue, iIk' ioicls 
spiritual and tempor il, and eominons, in j)ajlunnent 
assembled j tiiat is, bj the iinitetl sutl'rages ot the wlioh' 
kingdom, either in person or by re])resentalive. And 
this is that wliicli gives unto acts of })arliiiiuent tiieir 
strength and superiority ah()\ c all other laws in tins 
kingdom whatsoever; by virtue whereof they control, 
alter, mitigate, repeal, revive, explain, amend, botii the 
common, canon, and civil laws, and actually have done 
so in abundance of instances. (<S) "L’hcse statutes or 


(8} The acts of uniformity, &c. since the refornnilinn, shew that 
parliament from that period have been of 0 })inion, that the power of 
making constitutiuiib in ecclesiasticiil niattca^ to liiod the whole nation 
is in them ; and it is clear from 7/, 8. r. 1 {)., that holli tlie king 
and the clergy thought it necessary to have the authority of tlie par- 
liarricnt for abrogating part of the Hncient canons, and establishing 
such part as was to remain in force. Midilkton v. (’rnjhy ‘2 Atk. lirp, 
659. 661. but an affirmative statute, simply giving remedy at common 
Jaw for a thing before recoverable in the spiritual court only, does 
not take aw'ay the jurisdiction of the latter. The Kiny v. Sanchcly 
1 Lord Rriym. 828. Express words only will oust the eccie.siat>l.ical 
jurisdiction. Gih^, Cod. 1028. Thompson y. Tappy MSS. Cus. 17* 
Thus a statute altering the nature of the offence, and inflicting anew 
penalty, has that effect, The King v. Sanchel, So the^tat. 7 & 8 ^V. 3. 
c. 85. does not take away the ecclesiastical jurisdiction as to a hus¬ 
band clandestinely married ; for he may bo punished by cccle.sitv;tical 
censure, as for an offence against the public order of the church ; but 
it inflicts a penalty on a ciaiidefitinc marriage, as a fraud on the public 
revemio, Middleton v. Crr^f. 2 Afh./tep.67l^ Again, the statute 
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acts of parliament bear date (as was observed before) 
from tlie reign of king Henry tlie third ; and new sta¬ 
tutes have been enacted in every king and queen’s reign 
since that time, except only during the short reign of 
king Edward the fifth. By which means, in the space 
of upwards of‘5()() years, they have necessarily become 
very numerous, and not a little confused ; so that there 
is need (»!’ anotlicr Justinian to revise and digest them. 
Under this head, we are also to reckon the Thirty- 
nine articles of religion, agreed upon in convocation, in 
the year 1.0G2; and, in like manner, the Ruhi'ick of the 
book of common prayer; which being both of them 
established by act of parliament, are to be esteemed as 
part of the statute law. 


THIvSE are the constituent parts of the English 
ecclesiastical law, as practised and exercised in the eccle¬ 
siastical courts, and in the eoui ts of common law. But 
besides these*, there are other courts which in many 
instances have (‘oneurreut jurisdiction, and in wliich 
indeed most ecclesiastical matters ol“ considerable con¬ 
sequence are ik)w usually determined, nanielv, the courts 
of c</u////, in the exciiequer, and in the chancery. In 
these are cognizable matters of tithes and inoduscs for 
tile same, causes matrimonial and testameutarv, and 
other things relative thereunto, as appointing of guard¬ 
ians, ordering executors and administrators, taking care 
of the interests ofinfauts, payment of debts and legacies, 
and many other such like. Aiul in these, courts the 
determinations are made according to the rules of equity 
and good eonseieiice ; anil more especially they take 
cognizance in cases wltere no provision, or not sullicient 


IH Eliz.c.% inriicls tL'inporal punishment on mothers, Xc.of biuttirils, 
to prevent undue churpts oi» parishes. 'Dio ecclesiastical court 
punishes them by penance, it being a public scandalto the c;hurch;nn(l 
therefore it has never been imagiitea that the one has repealed the 
other. See the words of lord Ci^e in Cirwdrr/'s case, 5 Htp. V. h. The 
distinction, tliat tlie spiritual courts proceed only pro snlufo animre 
of the offender, and the temporal punish him either in body or purse, 
is a distinction witliout a difference, except when the ocelesiastteal 
censure is for a criminal act, and the temporal penalty for a fraud. 
Middlftnn v. M. *2Atk. Rejy. 673. 
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provision^ is raade by the ordinary course of law ; and 
sometiines they will mitigate the rigour of the common 
law, Avliero by circumstances there happens to be a pe¬ 
culiar harcLsliip’or inconvenience in the particular case 
in question ; but, ordinarily, they will not detonnine 
against the known ami established maxims of the com¬ 
mon law, much loss relieve against an act ot* parliament, 
for that cannot he altered but by iha same authority 
■which established it. 

As to what is delivered concerning the thirty-nine 
articles above, it is to be observed, that what is al- 
ledged from thence in tl\c t()ll()\ving hook is inserted, 
not as a matter of doctrine, hut as matter of law; 
points of* doctrine being foreign to the author’s whole 
design. 

In like manner, in deli\ering matters of law, the 
author taketh not u]>ou iiim to censure or aj>|)rove this 
or that regulation or estabJishuient ; it being Ids })ro- 
vinceto inquire, not what the law ought U> be, but what 
it is : and he liopetb that the tew obseiA ations which 
will occur, will appear not to be strained or im)>ertinent 
deductions, but naturally resulting from the undeniable 
evidence of tacts. 

It sometimes happenetli tliat the same law iaileth 
in under different titles. In winch case, that each title 
maybe as it were a compact treatise within ilselti it is 
judged proper to insert that law under those several 
titles: repetition in such case being more eligible, llian 
referring tlie reader to other parts of tlie book ; as it is 
better to shew a man the way, than to send iiiin else- 
where for information. 

In citing authorities, the author hath deemed it in¬ 
dispensable to attribute to every man what is his own ; 
having often observed, not without some degree of in¬ 
dignation, authors of great name borrowing from others 
without acknowledging tlic debt. Therefore he acknow- 
ledgeth his vouchers upon all occasions, of what credit 
soever they may be; cn(I(?tivoiiring at the same time, 
not to lay more burden upon any one than lie can very 
well bear ; but proportioning his authorities according 
to the difliciilty and imporfatice of the points to be 
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discussed ; not vouching authors of less eminent dis¬ 
tinction, for positions of very great moment; nor think¬ 
ing it needful to inultij)ly authorities in points not con¬ 
troverted, where the first author hath delivered the law, 
and others only iiave coj)ied after him. 

A work composed of such a variety of materials, 
cannot in any respect he satisfactoj y, witliout searching 
the fouiKlatioiis; consequently, it hath been endea¬ 
voured to represent not only the law, but the history of 
tliat law, iu its several gradations, from its first beginning 
under the ('hristiaii emperors till its arrival in England ; 
from theuce, during the Danish and Saxon ])eriods to 
the \onnan con([iu‘st; from theXoruian cou(|uest to 
the reformation ; and from the reformation to the pre¬ 
sent lime. 

In like manner it miglit be curious, and withal not 
dillicult to any ])erson well skilled in ecclesiastical liis- 
tory, to li-ace <uit the several [jeculiar docirim's (not to 
he fbiiiul in t}u‘Mol V Scri))tures) wliich are or ha\'e been 
])r()fessed rn>m time to time bv different sects and deno¬ 
minations of ('hristiaus. (<)) 

It is to be lamented, that amongst the professors of' 
I he civil and canon law on th(' one hand, and of the 
common law on the other, so little of candour is to be 
found ; inasmncii that it ina\ he laid down as one good 
general rule of inter})retation, that what a common 
lawver voncheth for tlio cimrcli, and a canonist or civi- 
lian \ oncheth against it, it is for that verv reason of so 
inneh the greater anthoritv. 

('ontrarv judgments, according to the difieront mea¬ 
sures of right in the several courts, are another cause of 
regret. And not seldom the determinations in the same 
court have been \arions. For though trutli is still the 
same, yet the ap])rehensions of men concerning it are 
different. And this must iinavoulablv, so far, be the 
parent of uncertainty. 

One thing further is to be noted, that in all the books 
ol‘ this kind there, is a distasteful intermixture of Latin 
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and English throughout; occasioned by the Roman 
civil and canon laws (and in conformity thereunto our 
own provincial and legatinc constitutions) being written 
in the Latin tongue. These the author hath taken the 
libeity to exhibit in an Englisli literal translation ; judg- 
ingit no more reasonable to preserve in these the Latin 
dictiouj than in reciting the ancient statutes and au¬ 
thorities of tile common law to preserve the original 
French. 



THE 


ECCLESIASTICAL LA 



ZUot. 

A BBOT is a word of onontal extniction, from the Syriac Abha, 
father; as that, from tlie Hebrew Aby of th^ same signifi- 
cjvtion! and, if we may ascend still higher, that word itself (as 
many others which occur in diat language) pi'oceedeth fi*om the 
voice of nature: being one of the most obvious sounds, to ex¬ 
press one of the first and most obvious ideas. 

The general law concerning abbies and other religious liouse% 
is insert under the title 


A BEYANCE, from tlie French Hayery to expect, is tliat which 
is in expectation, Tenicmbrancc, and intendment of law. By 
a principle of law, in every land, there i^a fee simple in some 
lw)dy, or else it is in abeyance ; that is, though for the present it 
be ill no man, yet it is in expectancy belonging to him that is 
next to enjoy the land. I Inst. 34>2. 

Tims if a man be patron of u church, and presenteth a clerlt 
to tlie same; the fee of tlic lands and tenements pertaining to 
the rectory is in the parson: but if the parson die, and the 
church becometh void, then is the fee in abeyal^^ until there be a 
new parson presented, admitted, and inducted.^ sect. 647.] 

F<^Uie frank t^iement of the glebe of a parsonage, during the 
tim^he parsonlfce is void, is in no man; but in ^yance or ex¬ 
pectation, liclonginff to him who is next to enjoy it. Terms ofQ\6 
iMWy 6. (a) * 

0cce00ton hap. See 

(o) By presentation and institution the now incumbent acquires a 
freehold in the parsonage, but the Jeesimph of the parsonage is 
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ctxqXoofiof, iiiloiW f)!tl English called a 
^ Vs lih cliut'cl> servant, Svho next under the 

'whited on priests and deacotvs,, arid TOvforined the 
nleancr offices t>r lighting the pahdles, ^ari^ing'tlje laread and 
wine, arid paying other servilfe a^iklarice.. l&fin^ts Paroch, 
'Aidiq» Gloss. V. Acolytli. 


:aamtmstratton. 


^HE administration of U^testate's effects, being connected in 
, many particulars with the law concerning last wills and 
testaments; dfe whole is treated of together under the title 

mm. 


atimriHiStotn See Betiefire, 

0Ourtrrp* See ^arriafic ; tit. XI. Divorce. 


:SDl)ocate. 


1, T^INDWOOD says, that by llie civil law none could ho 
advocate, but lie who bad studied for five years. Lind. 
(edit. Oxon.) 76. (6) 


neither in the-parson, ock patron, but in perpetual abeyance ; and the 
reason why by the common law they might, with the consent of the 
ordinary, grant a rent>charge out of the glebe, w’as, that the grant 
bound the patron and his heirs, and the ordinary and his successors. 
LUt. Bishops and abbots were supposed to have u possession 

in fee, but'parsons were considered to have no more than an estate 
for life*. Co. Litt. S4tl. But in some respects they had a qualified 
fee; for before the 13 Pliz. where parson, patron, and ordinary 
made a lease f<u years, there being a previous grant of the next 
avoidance, and tM^resentcc of the grantee was inducted, and died, 
it was. held that, by entry upon the parsonage, he was seised in his 
deiriesne so as to avoid the lease, not only for himself but hia Suc¬ 
cessor, the next presentee of the patron. Cro, C'ar.562» Hob.7^ 
7 Co. 7. Earl of Be^ard'i case. Though bishops held in fee,‘their 
grants, and those of other sole corporations,' fequired confinpation 
to bind their successt^. See titles Heaaes and iUnD 0 « 

(6) Cod.^.'J.ll. rroem.lHg, Bythe civil law,'advocates;who 
undertake the defence of causes arc directed to be invom on the holy 
evangelists in each ic^vidual ciMJse> ** That to the utmost of the^ 
power and ability, omitting no priasibJc exertions, they will endeavour 
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But this is mitigated, by d Cohsdtution of archbishop Peckham^ 
to three years: by which it is enjoined, that none shall be pero 
milled to exercise the office of advocate, unless he sliall have 
been for three years at least a diligent hearer of the canon and 
civil law. And he shall give prooi of this by his own oatli, if the 
some shall not appear by proper testimony, or by the notoriety 
of tlie fact. Lind, 75. 

Generally, by tlie usage and practice of England and other 
counti’ics at this day, a person may be admitted to this office, 
who has taken a doctor of laws degree. AyL Parerg. (2d edit.) 
54. (c) 

By the statute of tlie 3 J, c, 5. no recusant txmvict shall prac¬ 
tise in the civil law as advocate. § 8. 

[By 55 G. 3. c. 184. Schedule^ Part the First, tit. Admission, 
every admission of any person to act as advocate in any eccle- 


tu procure for their client a just and true decision of their suit: that 
they will not, knowingly and contrary to conscience, patronize any 
cause which they shall find to be wicked, desperate, or supported by 
falsehood ; but that if in the course of the proceedings they shall 
make such a discovery, they shall withdraw themselves entirely from 
the conduct of it. Cod. 3.1.14-. All causes come under one of the 
following descriptions: They are either manifestly just, notoriously 
unjust, or of a doubtful nature. Tlie rule with regard to those of 
the first class, is to defend them by just and fair means only. As to 
causes of the second class, as it is culpable in the parties to prosecute 
them, it is of course more so in the advocate to support them. Causes 
of a doubtful nature, whether the doubt arise from an uncertainty of 
the fact or law, may be conscientiously defended by the means which 
arc proper for tlie defence of a just cause.” Domat, Civ.Lawy by 
Strachan, vol. ii. p. 595. 2d edit. Hither. Prcelect. ad Pand. 3. 1. 
Very dlfterent liowevcr is the opinion ai Atbertus Magnus-, who wrote 
in the 13th century, as cited in 1 Hlaeh. Com. p, 21. “ Tlie wisdom 

of an advocate,” says he, “ is manifested in three things, namely, by 
carrying every point \ 1. against a just and wise judge; 2. against an 
astute and sagacious adversary; 3. in a desperate cause*” 

(c) H. 47 Geo. 3. The King v. The Ardihishop of Canferbnrg .— 
In this case an application was made to the Court of K.B. tor a 
mandamus to the Archbishop, to issue his fiat to (he^yicar-general of 
the province of Canierburyt for the purpose of maSihg out a rescript 
under the seal of the vicar-general, commanding the dean of arches 
to admit Dr. Highmore as an advocate in the court of arches. Dr. 
Highmore had taken his doctor of laws degree at Cambridge, and the 
fiat was refused, because he had been admitted into deacon’s orders. 
[See the Canon.] Lord Htlenhorongh C. J. “ There ought in all cases 
to be a specific legal right as well as the want of a specific legal 
remedy in order to found an application for a mandamus. Nothing 
appears to shew that Dr. Highmore has any legal right to what he 
cfairos, more than any other of his majesty’s subjects, therefore wc 
cannot interfere.” 8 East's Reji. 213. 
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slasucal or admiralty court in England is charged witli 50/. 
stomp duty, except where an advocate admitted in one court in 
England, is admitted advocate in any other court in England. 

By statutes 13& 14 IKS. c.G, §2, 8.; 1 r.l3. §2., 

and 9G.2. c. 26. §3., every person acting as lulvocate in any 
court in jra/es, or Berwick, shall, in six calendai* 

months after admission, take and subsenbe the oaths of alle¬ 
giance and abjuration, and the assurance, in one of the courts of 
Chancery, King’s Bench, Common Pleas, or Exchequer, or at 
the general or quarter sessions of the county, city, or place where 
lie resides, if he may take those oaths before u single judge 

sitting in bail court under 57 Cr.3. r. 11. See I G. 4. c, 55. § 4. 
The oath of supremacy seems also necessary to be taken. 

1 m §• M. St. 1. c.S. §3. See 5 E/. r. 1. § 5. By 7,/. 1. c.6. § 12. 
the oath of aUeginnee shall lie taken by advocates Ind’oi-c the 
bishop of the cflocese; and see § 3. if Homan C'ntholic 

advocates in ecclesiasticjil courts in Em/taiui, are within the 
benefit of 31 G. 3. c. 32. §22., relieving Catholic barristers, &c. 
from taking oaths of allegiaiiee, sti]>remarv, and abjuration, and 
subscribing the declaration against transuhstnntialion, on taking 
and subscribing the oath and declaration therein con(ainc<l. S» e 
infra, Popkuy XXXV.. Tyrii'kiU ami Tyndak's Ihgcst of thv 
Statutes, tit. Oaths. AimI 33 G. 3. c. 44. Homan C!atholic 
relief act in Scotlan(L~\ 

3. Otho. He who desircth to he promoted to the offict' ol’ 
advoaitc generally, slmll malcc oath hetbre tlie (Uocc.siui where 
he was bom or doth inhabit, that in the cause's w'bicli lie shall 
undertake he will pci*form the part of a faithful patron, not to 
pervert or delay justice to the advn-se party, but by defending 
the cause of his client by law and reason. Also in mnlrimoiiial 
causes and elections he .shall not be admitted to plead, unless he 
will take the like oath particularly therein ; nor in other causes 
before an ecclesiasticai judge shall he be admitted i'or a lotigi v 
space than three terms witlicmt such onlh, unless it l>e in beliaJfof 
his own church, or for his lord, or known friend, or for a jn^or 
man; a stranger, or person in mise ry. And all who shall net con¬ 
trary hereunto, shall be ipso facto stispcnded from their ofhee until 
they shall maRb*‘con)j)etent Katisfaction, and slmll be othei*wisc 
duly puni-shett upon conviction of their offencre. Atiim. (edit. 
Oxon.) 70. 

And by a constitution of Othohon ; No person slmll be admitted 
to be advocate in any cause, unless lie siiall first produce a cca tifi- 
catc of the said oath being made from the diocesan l)eforc w hom 
he was sworn, or shall take such oath again. Alhon. i23. (d) 


(rf) There is a cemstitution of the same prelate ne c/erici advocati 
sint in causis spA:ularibus. Ath. 91. 



aDbocate. 

4. Can. 130. Fof the furtherance and increase of learning, 

and the advancement of civil and canun law; it is ordained, that 
no proctor exercising in any of the archbishop’s courts, shall 
entertain any cnilse whatsoever, and keep and retain the same for 
two court days, without the counsel and advice of an advocjite, 
under ])iiin of a year’s suspension from his practice: neither 
shall the judge have power to release or mitigate the said 
penalty, without express mandate and authority from the arch¬ 
bishop, , ^ . 

An^ by Can. 131. No judge in any of the said courts shall 
admit any libel or any otlier matter, without the advice of an 
advocate admitted to practise in the same court, or without his 
subsci'iption; neitlier .shall miy proctor conclude any cause de¬ 
pending, withoitt tlie kiiowlctlge of the a(lv(x:ate retained and 
fec’d in the cau.se : wliicli if any proctor shall dt> or procure to 
be (lone, or sl)all by any colour whatsoever dofrufid the advocate 
of his duty or fee, or sludl be negligent in repairing to the advo¬ 
cate aiul requiring his advice wliat coui'sc is to l>e taken in the 
cau.se; lie .shall be .snspcndcd from all practice for the space of 
six nuintlis, without hojK-* of being thereunto restored before the 
said term be fully complete. 

5. Can.dG. No inhibition shall he,granted out of tJie arch- 
bi.shop’s court* at the instance of any party, unless it lx* subscribed 
by an advocate ])ractising in the .said court ; which the said 
advocate shall do freely, not taking any fee for the same, except 
tlie party jiro.secutiug the suit do voluntarily besunv some gratuity 
tqM>u him for )iis counsel and advice in the said cause: the like 
course shaJi bo used in granting forth any inliibition at the in- 
sUince of any party by the bishop or, his chancellor against the 
archdeacon, or any other person exercising eccledastical jurisdic¬ 
tion. And if in the court or consistory of miy bishop there be 
no advocate at all; then sJiall the subscription of a proctor, 
jM’iictising in the same court, l>e lield sufficient. 

6. (Hho. All advocates .shall take care tliat thev do not suborn 
witnesses by themselves or by any other, or instruct the parties 
either to suggest what is false or suppress die truth. And all 
who .shall net ctmtrary hereunto, shall be ipsp Jacio .suspended 
from their office until tliey sludl m.ike competent satlsmction, 
and sliall be otherwise duly punished ujwn conviction of their 
offence. Athon. 70. 
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;^D))oiD0on. 

[See appro|idatioii, 3i5ettcfire» ^imonp, ^ntoti .3 

1 * right of advowson> or of presenting a clerk to the 

bishop, as often as a church becomes vacant, was first 
gained by such as were foundei's, benefactors, or maintainers of 
the church ; either ,by reason or the foundation, as. where the 
ancestor was founder of die church; or by donation, where he 
endowed the churcli; or by reason of die ground, as where he 
gave the soil whereupon the church was built. I Jnst. }19. (e) 
17.A.C2frt&. 183.] ' 

For although the nomination of fit persons .to officiate through^ 
out the diocese was originally in the bishop, and in no other, 
yet when lords of manors were willing to build churches, and to 
endow them with manse and glebe, for the accoiuinodation of 
fixed and residing ministers, the bishops on their part (for the 
encouragement of such pious undertakings) were content to let 
thewe lords have the nomination of persons to the churches 
so built and endowed by them; with reservation to themselves 
of an intire right to judge of the fitness of the persons so notui> 
nated* And what was the practice, became in process of time 
jbe law of the cliurch. Gibs. (2d edit.) 756. (g) 


(«) The right of advowson is given by Mr. J. Biackstone in his 
C^meHtarieSy as an instance of an incorporeal hereditament, uf 
which oo bodily possession can be had, but which exists solely in 
contemplation m law. Vol.ii. p.21. Co.Lit.Vl.a. Advowsons are 
of two sorts, appendanty and in gross. \Micn annexed to n manor or 
land, so as to pass with them, they are said to be appendant : wheti 
they exist as personal rights, independent of any manor or land, tliey 
are said to be in gross. Co.Lit. 120. Another division is, that they 
are either prtseniaiivey coUativey donativey or deciivc. Ibid. 119. o. 
In an advowson presentativc, the patron presents the parson to the 
ordinary to be instituted and inducted in his church [if he iuids him 
canonically qualified] : in an advowson collative, tlic bishop is both 
patron and ordinary; [and by the act of collation does the whole that 
18 done in common law by presentation and institution, see ^rntficc]: 
in a donative, the patron puts the clerk in possession without any 
presentation to the ordinary. See ConafiUf. For elective benefices, 
see title 

{jpy This custrnn was authorized by Jmtimtm in Nov:ST, corp.^. 
We also read in AW. 123. c. 18. swcniftof •T)mi> ttavairHtvuouy hSu 

If avru 4(Xi7piKS( VMfoXXco’&a'i, ij avTi( if oi rsrs ; ft raf 

SaeavsK atmt r0f< xat afisc oyo/MW’s^i, 

If any one erect a churchy and wish Uuii he hintsef or 
his heirs dunUd appoint the cierksy if they Jkamieh a living for the Aerks 
-and name proper ones, they shall constitute diose persons derha tolunn 
they shall name. [8ee also AW. 26. c. 12. s. % Nov. 1 2S.] So in 

the Decretal, 3.38.25. Si quis eccleeiam cum assensu dicecesam eon- 
struxity ex eo Jus patronalus acquirif. 





They were called because they were 

bound t^,protec^^t^,^fen^ the rights ^ t^ch^r,(;I», and their 
clerks, from oppression and violence. (ji6s» t%7. ^ 

2 . The right of nominating, which-at first w^as^annexed'ta the 
person building or endowing the chuti^,'' becAinO % degrees 
appendant to the manor in whkh it was bnilt. ' Fhr the e^ow- 
meiit was sup()osed to be parcel of the manor, and die church 
was built by such lord for the use of tho inhabitants of this 
manor; and the tithes of the manor were also annexed td^ tlie 
church. Upon all which accounts it was most natural for the 
right of advowson (which was now become hereditary) to pass 
with the manor, or with such part of it as might at aiw time be 
granted or aliened together with tlie advowson ; I’o which 
(whether to the whole, or part) it is therefore said to be appendant; 
that is, to the demesnes, which are of perpetual subsistence, but 
not to rents or services, which (though parcel of die manor) may 
be extinguished, And cannot tlierefore support such oppendancy. 
GiOft. 757. Jfats. c.7. (A) 

If he that is seised of a manor, to wliicli an advowson is ap- 
pciHlant, gi'ants one or two acres of the manor, together witli the 
advoivson; tlie advowson is appendant to such acre; especially 
after the grantee hath presented. Weris. c. 7. 

But this feoffment of the acre with the advowson ought to be 
by deed, to make the advoivson appendant; and the acre of land 
and the advowson ought to be granted by the same clause in tiie 
deed : for if one having n manor with an advowson appendant; 
gi*ant an acre parcel of the said manor, and by another clause in 
the same deed grants the advow'son; the advowson in such case 
shall not pass as appendant to the acre: but if the gi'ant had 
been oftlic intire manor, the advow'sou would pass os appendant (t). 
So if an husband seised in right of his wife of a manor to which 
an advowson is appendant, doth alien the manor by acres to 
divers persons, saving one acre; the advows(m shall be appendant 
to that acre. Or it a lessee for Hfo of a manor to wnich- an 
advowson belongs, alien one acre, with the ad\x>wson appendant, 
the advowson is thercby appendant to tliat acre. Wats. c,7. 


(1) Advowson appendant to a manor is wlion it has always passed 
by. a grant of the manor ewn pertineuiiut 33 J/.6. 4. A. So it may be 
appendant to so many acres land. Setub. Dy, 24. b. or to one ucre^ 
1 JioL 231. /, 20—50. 33 U. 6. 5. a. 

(A) Co, Lit, .122. a. Dy, 70. b. Other instances, Com, Dig. 
Advowson.^B.) 

A church in one county may be appendant to a manor in another. 
33•Af.A.4.&^ And if a manor extends to divers parishes, several 
advowsons may be .^appendant to (he same manor. Com, Dig, 
Advowson# (A.) ^ 

(i) Per Sheitgy Dy, 48i 2. . . » . 
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. ;A#^^4vowsoii of a vipacage m^y be appendant to a parsonage, 
aa-]^^ derived and endowed out of die some* (1) Upon which 
apooimt-itisy tbatifa.paea^^ patton of a vicarage, and doth 
leas^ the pfirsonage to anot)|iers patronage of the vicarage 
^baM pass as incident thereuntOf . . 4^n4^ upon the same account, 
of qpmnion right XR esteemed patron of the 
vicarage, though 'by ^me orditiaQpa>or composition, or by the 
bii^s grant, it may be appoi^^i^and Settled otherwise. (2) And 
so may even an advowson of a vicarage be appendant unto other 
tbmgs, f|s td a manor, by reservation upon the appropriation, 
because advowson of a rectory was appendant thereunto; as 
also by the grant of the.parson, before the time of memory. (8) 
And in this cose, although tlie act of appropriation be not 
extant, yet the use of presenting time out of mind is a sufficient 
evidence pf the ^pendancy to the manor, contrary to tlie com^ 
iDonrighu- (i) 

»8« 1^. of advowson, tliough appendant to a manor, 
castle, ot the like, may be severed from it; and being severed, 
fby Icigal conveyance,] is become an advowson in gross, [or at 
Jai^, and is ibr the future annexed to die person of its owner, 
and not ;to his manor or lands. (4)] And this may be ejected 
divers ways: As, 1. Xf a manor or other thing to which it is 
appendant is granted, and the advowson excepted. (5) 2. If tlie 

advowson is granted alone, without die thing to wliich it was 

r io^dant. (6) 3. If an advowson appendant is presented to by 

patron, as an advowson in gross. Gibs, 757. 

[An advowson having thus become in gross can never be np- 
pendont any more, except when the act w'hidi made it in gross 
IS totally avoids (7) The] disappendancy may thus be tompo- 
raiy; mat is, the ajipeadancy, though turned into gross, may 
return: As [1. by recovery after an usurpation (8), or by de¬ 
termination of a particular estate to which an advowson was ap¬ 
pendant, but which the reversioner by usurpation made in 
#riiar. (9)3* 3. If the advowson is excepted in a lease of a manor 

mr life; during the lease it is in gross; but when the lease ex- 


(l)iW. 35aA 

c ^ Sherlejf v« IMderhilli Moofy 894« Gibs. 758. 

‘ .^8) iMo&Ty 894. Sherle^ v. Underhill and another, 1 Li. Bnym, 200. 
So an advowson may be appendant for a moiety or a part, and in 
groatf for another part, thfery 78.5. So it may be appendant for 
one tumand m gross for the other. .Co. LiU 122. a. Again, if two 
advowsons, one appendant and the other in gross, are united, it will 
be nnpendW for one turn, In gitoss for the omer. 25£b'5, 

• Moor^ 894. J}y. SSO. h. ^4) 2 Sl.,C» 22. 1 26. 

. i5) 103.5. (6) Perkn GrttnUsAO^ 

m2i?te.C22. l/a».26.. ■ ^ (D 140, 

(9) Elvis's case, Hob, 323., relied on, 1 Ik>rd Haifm. 302. 
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f jires, it is appendant : 3. If the advowsoii is granted for 

ife, and another infeoned of the manor with the appurtenances; 
in such case the reversion of the 'ttdv^soii passetn, and at the 
expiration of the grant', it shall be^pjpendant (/): 4t; If the ad- 
wwson is allotted^ to' one'doparcerter, and the manor to another, 
md A'e Svho Waif the advowsd^. dies without isstle, if k app^d- 
»it again : and so if the demesnes are alh»tted to the one, and 
toe scrdoes to the other, the advowson becomes in gross; but if 
'the one die without issue, and the manor descend to her who 
had the services, the advowson becomes appendatit, as it was 
before (w): 5. If tenant in tail aliens some part of the manor 

with the advowson, and the alienee grants the advowson to a 
stranger; or if a common ptrson (1) liath an advowson append¬ 
ant, and a stranger presents {2) his clerk, who Is in by six 
months (3); in both these cases, the advowson is made disap- 
|>etidant; l)ut yet, if in the first case the land aliened is Recovered 
by tenant in tail, and in the second case the rightful patron re¬ 
covers, tlic appcn<lancy returns (w): 6. Where an advowson is 

appendant to a manor, and the owner mortgages the manor in 
fee, excepting tlie advowson, by this means it is become in gross; 
but if the money be paid punctually at the day, then it is become 
appendant again, and if it is paid after the day, it is appendant 
in reputation, and may pass by the name of an advowson ap¬ 
pendant, in a grant or other ct^nveyance, though in reality the 
appendancy is destroyed; for if it is severed one instant from the 
manor by the act of the party, it is then in gross, and not ap- 
j>endant(o); 7. So wlicre the owner of a manor, to which an C 9 3 
advowson was a]>})ondant, accepts a fine of the advowson, with a 
gi’ant and render back of every sec*on<l turn; now', for such turn 
the advowson is in gross, but for other turns the appendancy still 


{1) Het. 14. Hutl. 88. S. C. 

(m) 3 Sattu 25. 40. Hepnolds v. Stake. 

(1) But no such disappcndancy is hereby made in churches of the 
King's presentment. Gibs, ^51. 3 Xtow. 17. ifo5. 140. 

(2) It would ho otherwise if it were a collation. Gibs. 757. 

(3) This rule is the same in equity, because it is the general rule 

that equity follows the law, whether originally a resolution of the 
common law, or introduced by statute. The stdt. 13£!rr. 1. Wtst. 
Sec. c. 5. tw/hr, was intended to secure the peace of the church; 
and being considered as a statute of limitation, it is a bar of an 
equitable os well os of a legal right, and therefore a plea of 
plenarty of six months and upwards is allowed. Botekr v. AUrngton, 
E. 174<?. 455. 

1 In^, 333,5, ffot>. 140. But the stat. 7 An. «. 18. providesr 
that' no' usurpation ^all displace the estate of the patron. See 
16; ' 

(o) The Kingy. Bvhip of ChesUft 3 Salk. 24. 1 Ragm. 198.292. 
2 5att. 560. S.C. ■ ' ' 





oai^UMeB{4)t bnt if a a-fin^ of theadvowsoiif and oo 

Cfl|ia»*a ^eant «id rtndor, the appendaAcy is <|uHe bcfcaiXse 
tfalroKVtas an iosttut of dm^ in which it bwanwf severed f/))i 
8 ;^ Sb TS^liene thwffe are twoMJopArceners of a manor to which an 
adrowaon is appendant, and ttiey mak* partition of the nianor« 
witboot ti^g imtice of the a(hFOWi(^; at every edier turn U is 
sdihappendant; bnt if Uiere had been any express exception of 
die advowson, it would then be in ^oss. Gib^. 757. (5) 

But in the case of the king, ^ the statute of Preropativa 
nayw, 17 £d*& c. 16. When tl« king giveth or gretnteih a manor 
or lasd^ the appwtenanoes; uni^s he make express mention 
in his deed or writing of advowsons of cliurches wlien they fall, 
belonmng to such manor or laud, then at tiiis day the king re¬ 
serves to himself such advov^ons, albeit that among other per~ 
sons it hath been observed otherwise. 

Giveth or granteih'] But when he restorethy as in case of tlie 
restitudmi of a bishop’s temporalities; then advowsons pass 
without express mention, or any words equivalent tliereto. 
10 01.64. 

Without he Piahe express mentionl Either by name, or with 
the eqjpuftenanceSy or asfiiUp and perfectbjy or in as ample manner 
emd fbnny or the like; which have been adjudged equivalent to 
an express mention t because the gi*antcc may enquire what the 
appurtenances were, and in what manner and form it was held; 
and forasmuch os the uncertainty may be rctluced to a certainty 
by inquiry or circumstance, llie grant is good. 10 Co. (>4. 

Other persons'] The law, in the case of a common pei*son, is 
thtB set down by Rollc, out of tlie ancient books: Jf u man 
seised of a manor to which an ndvowson is appendant, aliens 
that manor, without saying with the ajtpurtenances (and much 
more without naming the advowson), yet the advowsoii shall 
pass; for it is parcel of the manor. 2 JRolle’s Ahr. 60. 

[Advowson of a moiety of the church is when there lie several 
partners, and two several inctimbents in one church, the (me of 
the <»e moiety, end the other of the oilier moiety; and one part 


(4) Dyery 259.5. 1 Rot. 232. t. 25. 

(pV6 5W*.24, 26. S.C. 

(h) Co. Lit, 122. o. 1 Rol. 231. 1. 42. 3 Salk. 25. But if par¬ 
ceners make partition of a manor, and accept the advowson, timy 
have it In coparcenary in gross. Co. Lit. 122. a. Li. 198. A 

covenant between joint tenants of an advowson in gross to present 
by turns amounts to a partition, and will enable each, individuidiy in 
his turn, to maintain a q^re impedity even against a stronger* lip, of 
Sa li tUery v. Pkilipsy‘ \ LM. Roym. 535.^' 1 Rop, 49i Again, if 
there arc three joint tenants of a manor with an advowson appendant, 
oae of whom.refeases advowson to aaother, he has the third part 
in gross. 3S/f.6. 4.A 




^bmnmmnn^ 



US well of the church as of the townsh^ is aUetted the one,' 
and the other p«rt to the other; in which case ecu^ ptirpn 
shall have & quare impede, or writ of. right of advowson for the 
moiety, and each incumbent utrvm for the other. (6) So 

one may Imve the nomination^ and another the presentation 
to die same chui’ch (7); but the nomination is the substance of 
the advowson, and the presenter has only a ministerial inte* 
rest (8); but if die right of nomination is in one, and of pre< 
sentation in another, and either impede the other in his right, 
a quart impedit lies. (9) Again, as two parsons may be in one 
church, so two may make but one parson dierein, and sliali join 
in &Juri9 uirunu (10) As to writ of right of advowson for a 
moiety of the advowson^ see infra^ this title, 8.] 

4. The right of property which a patron hath in an advowson, Advowson 
will not warrant a plea (as it is in lemjxjral property) that he is “"^y®^*’***** 
seised in his (kmesne as of fee; but only, seised in fee. The 
reason of wliich is, because that inheritance savouring not de [ 10 ] 
domoy cannot either serve for the susteiitation of him and his 
household, nor can any thing be received for the same, for 
defraying of charges. And in the case of John London and the 
church of Southwell, where the words of the lease were, ‘‘ com- 
niodities, emoluments, profits, and advantages, to the prebend 
belonging;** it was adjudged that the advowson could not pass 
by the siiid words, because all of them implied things gainiul; 
whicli (as was added) is contrary to the nature of an advowson, 
regularly. 1 Inst. 17. b, (q) 

And liereby it appeareth, bow the common law doth detest 
simony, and all corrupt bargiiins for preseiinitiuiis to any bene^ 
ficc j but that a fit person, for the discharge of die cure, should 
be presented freely without exjiectation of any thing. Nay, so 
cautious is tlie common law* iii this point, that the plaintiff in a 
quart imptdit could recover no damages for the loss of bis pre¬ 
sentation, until the statute of tlie 13 Iidl. 1. c.5. And tliat i& the 
reason dint guardian in socage shall not present to an advowson, 
because he can take nothing for it, and by ainsequencc he cannot 
account for it; and by the law he can meddle with nothing that 
he cannot account for. I Inst, 17. b. 

Which said doctrine, and the plain tendency thereof, ai’c 
exactly agi*ecabJe, not only to the nature of advowsons, wliich 
are merely a trust vested in die hands of patrons by consent of 


(6) Co. Lit. 17.6. 18.0., note the diversity, id.t and os to a rec¬ 
tory, id. 17. b, note (5). ^ , 

(7) ^IterUyy. V^tderhiU, Moor, 894v 2 Rsl. 342. pi. 25. 

(8) Moor, 894. Qu. J)aL 4H. 

. (9) T/te Kinff v. SkM/rdiMwqiiayand Gifiard, 3 Term 
* (10) Co. l7.W. «. . f?) /AS. 304. 
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for the good of the chntch And religion; hot also to 
tiW*''exbli^sis letter Of the fcanoit law,'the rule of which is, that 
the right of pfitroDage, annexed to the spiritualty, cannot 
be' bouglit or sold, (r)^' So tliaf the notion and practice of 
tftaking merctiatidise of ndvo^t^ns land next avoidances, is not 
easily reconciled, either to the laws of the church, or to the 
ancient laws of the land, or to tlie nature of advowsoiis, con¬ 
sidered ns trusts for the benefit of men’s souls. Nor dotli it 
follow, either from die patron’s being now vested with that right 
by the common law, or from its being annexed to a temporal 
inheritance, that it is itself a temporal inheritance, or ought 
(legally speaking) to be considered otherwise than ns a spiritual 
trust: since it is certain, that the foundation of the right was the 
[ 11 1 consent of the bishop; and as to what is called appendanc}*, it 
amounted! to Yio more than this, that a trust of u spiritual nature, 
and'.for spiritual ends, shall rest in the same person to whom the 
tem^rol inheritance doth belong. For the separation of ad- 
vowsons from the manors, and the gi’unts of next avoidances and 
dbe like, were steps taken afterwards, and wliat undoubtedly 
were never diought of by die bishop ujion the first concession; 
who hod nothing in his eye but the cncxiuvagemcnt of such pious 
foundations, and a reasonable respect to the founder (who was 
supposed to dwell there) in the nomination of such a clerk as 
might be acceptable to himself; under tlu; restraint, of being 
admitted or not admitted by the bishop. 0/7m\ 7.)S. 

The equity of which union of the advowson to the manor, 
seems to be the foundation of that maxim of the canon hxw^jufi 
patronatua transit cum tmix^ersifate nisi spedtiUter erripiainr (.«); 
and 'of the common law, that the advowson passeth with the 
manor of course, widiout any express words to convey it; for 
though it be otherwise in the case of 1the king, yet that is upon 
the foot of the statute of Prerogativa reg'ts, [17 KfL 2. c. 15.], and 
not of the common law. Gihs. 758. 

To this purpose it is material, that the canon law expressly 
forbad die obtaining and procuring of next presentations; a.s 
we iind in a decretal epistle of po|>c Alexander die third to the 
bishop of Exeter; upon which, the rule of the laV is, that he 
who purchasclh an a<lvowson ought to be tleprivcd dicreotl 
Gib4. 758 . (0 


(r) De jure vero patronatus tmwlamua qnatenus si P, illud com- 
paravit, (eum ineanveniem sU vendi jus patronatus, rpiod est spiritnali 
atrtiexum,) contractum ilium irritum esse decemas* X. S. 38* 18. 

X 3. 38. 7> in Gloss, 

' .-(i) Qui emit jus patronatus ut potsit prasent4Xrc jdium vet nfpokf^i 
sm quern vuk eo privari debet. lb. c. 6. 



♦ Ik 

5. Advowson beipg an inh^itance incorporeal (2), and not iiowgnmt- 
lying in manual occupation, cannot,,[if in gross] pass by liverv 
[or verbal gr«ant (3)] ; but may be^gronted by deed, or by. will, 
either for tlie inlieritaiice, or for the right of one or more turns, 
or for as many as shall happen wUl.iin a time limited. (4) , But 

(2) Co, Lit, 17, a. - 

(3) Co, Lit, 332. a, 335. h, 2 tVooddesoN, 64. 2 \Bla. Comtn.f by 
Christian, 221 note. 

(4) H{ih&rt, 322. Co, Lit. 21-9. a. A presentation of a behefico 
of 10/. value in the king’s books ought now to be in writing, SCe 
^rnrficr, I. 19. 

As to grants by deed of u/lvotosorts in ^ross.]—If there is a feoff¬ 
ment of an acre of a manor to which, &c. with the advowson, it will 
not bo appendant to that acre unless it be by deed, (1 liol. 231. 1. 30. 

Jhib. Sai\ lot.,) or by express mention of the advo^ffaon, 232. 

1. 5. 10.) ; but if tliere is a feoffment of a manor, aud, beiorc attorn¬ 
ment, the fcoflbr grant the advowson by deed, the grant is void, for 
it passed by the livery, (1 Leonard, 208.,) if the livery was executed. 

2//o/. 91. Nor will advowson granted by bargain and sale pass if 
, the deed be not imolled. I Rot. 100. Advowson in gross, with one 
acre of land, may pass by common recovery on a writ of entry sur 
disseisin in the iiost. Ruihy v. University of Oxford, 2 Wils.Rep. 116. 

Words of gi'ant of advuirson by the king or a sidyect.'] —In tlie case 
of a subject, advow.'ions appendant pass by grant of the manor, &c, 
to which, &c., (1 Leon. 20H.,) without the words “ with the appurte¬ 
nances.” Co. Lift. 307. ft. So in case of the king till 17 Ud. 2. c, 15. antCf 
p.9. Stoinf. Prerog, 12, 10 My). 61. Thus, if the king demises the 
manor to which, ivc., irith the oppurtenanvcs lor years, the advowson 
does not pass, Hohort s Rep, 127. Nor if he has a rectory appropriate, 
and grants the advowsor> oi li., neither rectory nor advoWson pas.*:, 

\\jA‘on. 101. 2 Rot, 4.5, 1, 1.5.; but since that act, and before 12 Cor. 2. 

24'., if the king made livery to his wnrd, at full age, of his lands, 
tlie a(Ut)wsx>ns ajjpendaut passed to him without express mention. 

Stamf, Preroy. 1'2. 10 Rep. Gt. b. And the like is now if the king 
grant the tcmporalties to a bishop, (id. ibid.); or render the lands of 
an idiot to his heir, (»S7//))//i Preroy, 43. a,); or if a manor, with an 
advowson appendant, come to the king by purchase or escheat, and 
he grant it tidco jtlene as such a one had it, the advowson passes 
Stamf. Preroy, 44. a, 2 Jxo. 26. 2 RoL 185. /. 30. 10 Co. 65 

I)y, 3.50. b. Again, by a grant by tlie king of “ all his tcn&netiis,’ 
or “ all hereditauienls," in I)., the advowson of Z>. passes, though 
not particularly named. Ilobttrt, 301. Dy. ‘V2‘Xb. 350. A. 2Roi. 135. 

/. 30. Or by ** his lands and U?iemenfs," (^Perh. Grant, s. 116.); but 
these last words have not thivs meaning in a devise by a common 
person, to apply the rents to certain charitable uses. Kensey v. 
Langhaui, Cos. temp, 'Ihlb, 143. 

Words of grant if advowson in gcneraL'\ — Advowson w ill not pass 
by the wmrd “ UindsP but It will by hendiiameutsf (Savil v. Savtl, 
Rortescue, 351. Westfdling \, Westfaliny, ‘2Atk, 160. 465. Robinson 
y.Tonge^ 3 jP. If'iwo. *401. ^ Sro.R. C, 656* 2SM'a,679.' KyMston 
v. CUirke, 2 Atk. 206.); or by the word « fdiitrah" {Ashsg^ v. Dennis, 
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• 

tUt-ipMierai tvMv regard to mlvowBonis In gross, next avoid- 
smeea^ and^tlid lUce« is torn tmderstood with two limitations r 
.^(1^ 'TOat it esctoods not to- ecclesiasded persons of any kind 
or degree, who are Seised of advowsons in the right of their 
[ 12 ] churches; nor to masters and fellows of colleges, nor to ghar- 
dinos 9 f hospitolsj who are seised in right of their houses: ail 
these being restrained (the bishops by the 1 £L c, t9. and the 
rest t)y the 13 EL c, 10.) from making any grants but of things 
corporeal, of which a rent or annual profit may he reserved; end 
of that sent, advowsons and next avoidances, which are incorporeal 
and lie in grant, cannot be. And therefore such grants, however 
confirmed, are void against the successor; though th^ have been 
adjD(%ed to be good i^inst the grantors (os bishi^, dean, master, 
or guardian) during their own times, (u) 

(2.) Where the right of granting is absolute and indisputable; 
yht a grant cannot made by a common person, whilst the 
church is void, so as to be entitled thereby to such void turn. (i3) 
For however the avoklance that shall happen next after (6), or 
the inlieritance of tlie advowson, may l>e granted when the 
church is void; the void turn itself (l>eing a mere spiritual 
thing, and annexed to the person of the patron) is not grant- 
able; it is then (as the law books speak) a thing in power and 
audtori^, a tiling in action and effect; the ccceaitUm of tlie 
advowson, and not the advowson^ This is the doctrine niul 
language of nil the Ixioks; wliich also sny, t)mt if two have a 
grant of tlie next avoidance, and one rcleasetli all right and 
title to the other while the church is void; such release for tlie 
same reason is void (7), [or if the grantee assigns after avoid- 

1 Zeew. 191. Co. Lit. 17. b .); or by the words “ dispositionem 
ecclesia.” HobarL 152. Advowson of vicarage does not pass by 
grant de vicarid sud. 1 Leon. 191. Gostwich’s case, Cro. LI. 163. 

Wften advowson passes by grant of pared of manor, S^r. to which it 
is appendant.'] —If the king, for a forfeiture, seize a manor, or two 
parts of it, the advowson passes, thougl) not named in the inquisition. 
Hobartf 127. A rectory in two moieties, both appropriated to a 
religious house, may, after the dissolution, be granted as entire. 
Stoughton v. Palmer, Jones, 44'6. But by a grant of several parcels 
of a prebend to which, &c. witii all conunodities, emoluments, and 
appurtenances, the advowson appendant to the prebend docs not 
pass (JBishop of London v. Southwell, JJob. 303, 304.); nor by a grant 
of so many acres, or a third part of the manor, without express 
mention of the advowson. 1 RoL 232. 1,5. 10., and 231. /.30. Jhtb. 
Sav. 104.] 

(u) Cro. Eliz. 207. 690. 

?5) Moore, 89. 129*5. 26. a. 282.5. 283. a. 

(6) Dy. a. Stephens v. CUtrky Moor, 89. aec. Cro. El, 173. 
contr Duw, 283. o. 

(7) Brookdn/s case, 1 Leo. 167. Cro. EL 173.600.- Owen, 85. 







anc 9 <^ (&)0. But.aU tbi^ U iia.be understooiV «£ comnan ^leKsaas 
only, uKidipt of. tho Icing} > whoso grant bf>fi vo&tli^turp £]iy 
express words <0);iboon M\judged to be good. ;Grt&s^.758. 
fV£Us. c,lQ4{iii) ' .V , , 1 \ 

And with respect to cUrg^fmeni 'm particular it is enacted:by 
the 12 A» 12. as foUow$^:. Whereas some qf theelengiphave 

procured pr^crm^rUsJor thems^vt* bp buying eecUsuisHcal livings, 
and others have been thereby discouraged; it is enacted, T^t 
if .any person shall for any sum of money, reward, gift, ’prosfit) 
or advantage, directly or indirectly, or for or by reason of any 
promise, agreement, grant, bond, covenant, or other assurance [ IS ] 
of or for* any sum of money, reward, gift, profit, or benefit 
whatsoever, directly or uidirectly, in his own name, or in the 
name of any other person, take, procure, or accepit the next 
avoidance of or presentatum to any benefice with curt of souls, 
dignity, prebend, or living ecclesiastical, and shall be presented 
or collated tliereupon; every such presentation or collation, and 
every admission, institution, investiture, and induction upon the 
same, shall be utterly void, frustrate, and of no effect in law, and 
such agreement shall be deemed a simoniacal contract; aid it 
shall be lawful for the queen, her heirs and successors, to present 
or collate unto, or give or liestow every such benefice, dignity, 
prebend, and living ecclesiastical, for that one time or turn only; 
and the person so corruptly taking, procuring, or accepting any 
such lieneficc, dignity, prebend, or living, shall thereupon and 
from thenceforth 1x3 udjudged a disabled person in law to have 
and enjoy the stimc, and sliall also be subject to any punishment, 
pain, or penalty, limitetl, prescribed, or inflicted by the laws 
ecclesiastical, in like inajuier as if sucli corrupt agreement had 
l)een made after such l)enefice, dignity, prebend, or living eccle¬ 
siastical, bail become vacant; any law or statute to tlie contrary 
ill any wise notwithstanding. 

( 8 ) 2 licL 4 - 5 . L 37 m 47 . 1. 12 . 

(9) Hob. 140. Cro. Eliz, 173. 3 J?wr. 1512. where the true 

reason is said to be not because it is a chose in action, but from the 
danger of simony. Sec ^rncficf, I. 2, But [gee Hoor, 249.] in 
Grey nnd Hesketh^ Lord Hardn'icftc was of opinion, that the sale 
of nn advowson, during the vacancy, is not within the statute of 
simony, but is void at tne common law; though, if more money bad 
been given by reason of the vacancy, it might be within the statute. 

Amb. 268. See ^imonp, II. 1. and l&mcfke, I. 1. 

(10) And 3 Leon. 196. Dyer, 289. a. Thus, If the king after 
avoidance grant the manor, with the advowson appendaut, the 
grantee shall not have the presentation. Sir Thomas Gorge v. 

Dalian, ^ Leon.\QG. Dy.^QO.a. 2/to/. 19./. 15*20. 

Colleges in the English unbrersHics may hold advowsons without 
restriction in number, 4'5 G.3. c.lOl. repealing 9 G. 2. r,36. 8.5* which 
limited the number to that rtf a moiety of their fellows. 





How in- 
'faeritcd 
'from the 
oneestor.- 
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j ;]^5ijreMriotiyBi u^ib cleigvmetV4kll- otiter 
ittr^^jwaot- ay(»danc^fis^aey v^d befc»ey< 

(^.^tiQ^Wwsotts ^ ^os9» thei^ faiMiojt (k^Ooit theDebf 

shall of lie 

• pifiwiniWfe^lv^ to lifedp^% afitljf^tlieii 

hext.heir of t^inthee blodd.>t 

nextliTOiaancej or presentati^wbion lauie ssQie, Ciwpr^35.&J ibay 
bo 1in^e"%l^ 0)0 Uib of.another; wi^^tcfmln'e8j''Jl'no ai^om^Dce 

is made iti'0w]ifo. ’ 2 ^(.49* v!. 

.riBfc9> y^ift»4v€w;^. ^Jb«e», m $.e. ^^^ivieiAfUf 

iuade to A^ S,, and C^ or one of them, jointly and gdretally^ and 
rcAeas^ to.S, before the.aroidwce, (Bemm( 

'JN^a^wicht 1 ^. ^.^0. .Broohbi&a case, id* 173. XeiMs v..JSg»ne<> 
ji^gvpf ^7 ); >nay present J9. on the next avoidance. JFulJwn ^'s 
ca^y. pi* 4iQi JaboTf ZionQfyrth'a case, 1 And* 2. £(oUis'a 


; grant only passes the next avoidaiice. Dyer 
SS^^il^yt t^iarhtMo&re, 89.oee. Brookbie'a case, Cro* El* 173. cont. 
JOwtt Ml^a. A ^nt of a n^xt avoidance to one without his 
p^Uy -^'a-resulting trust for the grantor, no other trust being 
declared. Dithe of Norfolk v. Browne, Prec* Ch* 80. 

fQf two separate grants of a next avoidance to jl. and B,, tlic 
set^ild js voia. Co. Lit. 378. &. Williame v. Bishtp of Lincoln afui 
Cofport^onpf Bedford, Cro, El. 790. acc. Dy. 35. a, in marg. aemb. 
Williamt v. Eiehop of Lincoln, 2 And. 174. If tlie second grant be 
by deed to the same person, it is a surrender of the first. JJy. ‘^5.a. 
in mdrg. So is a grant of a next avoidance by a parcener, atler her 
own presentation. Ecmb. Dy. 33. a. 

If the grantee of a next avoidapcc be defeated of it, he shall not 
present on a subsequent avoidance: as if the presentation to the’ 
next avoidance be made by the king or bishop on a lapse, or by 
usurpation. Or if the king presents thereto by his prerogative, on 
the incumbent Ibeing made a bishop, ( Woodley v. Bishop (f Exeter 
and others, Oro.Jcic.69l.)i or grants it to the incumbent to hp1d in 
commendam, (ibid*) ', or it the next avoidance be evicted by a belter 
title, as by statute, Ac. ft5uf.); or if the gran^t is of the (bird 
avoidance, which is used by the wife for her dower (ibid.dtv. Co. 
Lit.Sl9*a*<xmt.)j no if the grantee present by simony, though void 
by stat; JS7ta. Hobart, 168. But if after grant of the three next 
avoidances euecetsive, the. grantor hiniself presents, grantee may 
present bn the subsequent avoidances. C^. Ztt. 249. o. Skde.'v. 
Drake, Janes, 5. conL per Js* acc. per HvUun. Elvis's case, Ifob. 322. 
Again, if A. usurp on the grantee of a next avoidance, who brings a 
grtarO and pendente lite, Ais clerk resigns, grantee, after judg> 

ment for him, shail have the subsequent avoidance. 21 H. 7.8. a*. 

(x) Hie latter case is governed by the maxim Pgtwesio fratris d» 
fe^ dmjdwi facil sororem esse fueredem ; but in the former, the 
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So if mw hft Mtagd of ifn. adyrngm in Alth 

become voi^, vo^ ti^ bo chattd; aad 
before he doth present, the avoidance doth aotfgo 
to hu executor. WeU$,c»9, . •t at;' 

But if the indunbenk of %4imrch be also veised iM ^ the 

■dvd^vsoQ of the some chmim, aiid die, bis hcir^ net ins 
executors, ihofl presi^: for ald»oiigh .the advowsmt di^ not [ 14 ] 
descend to the heir tlli after the death of the ancesttn*, 1^ 
his death the church is become void, so that the avmdwoe maj 
be said in this case to be severed from the advowson before it 
descend to the heir, and ve|^ in the executor; yet both the 
avoidance and descent to happening at the same instant, 

the tide of the heir shall be preferred as the more ancient and 
worthy Wais. c, 9. (S) 

7. By last will and testament, the right of presenting to the Maybe de- 
next avoidance, or the inheritance of an advowson, may be de- 
vised to any mrson; and if such devise be made by the incum¬ 
bent of die ^urch, the inheritance of the advowson being in 
him, it is good though he die incumbent; for although the tes¬ 
tament hath no effect but by the death of the testator, yet it hath 
an inception in his lifetime. (4) And so it is, though he ^point 
by his will who shall be presented by the executors, or that one 
executor shall present the other, or doth devise that his executors 
shall grant the atlvowson to such a man. Wats. c. 10. 

But by a general devise of Uxnds^ an advowson in gross will 
not pass; but by the words tejiements and hereditaments it will, 
for an advowson is an hereditament. 3 Atkyns^^Q. (5) 


brother, not having been actually seised, does not transmit the inhe¬ 
ritance to tlie sister. Co. Lit. 15. h. 3 Hep, 41. b. 

(y) Lit. 388. a. 4 Leon. 109. F, N. B. 34. a. But this is to 

be understood of presentative benefices, for in a donative such void 
turn descends to the heirs. RepiTtgton v. Tamtoorth School ( Govemors)y 
2 WiU. 150. See ®ene0cc, 5. 

(3) \^en the title of a family to an advowson was evidenced by 
conveyances and deeds for nearly 140 years, and there had been three 
presentatioDS by them and none by the crown, a grant will be pre- 
sunred. Qibson v. Clarky 1 Joe. WcUk. Rep. 15^ 

(4) Pynehyn v. HarrUy Cro.Jac. 371. 

r5) (Si.IMt.6.a.^ Brod.8f Bing.R^^.^.'P. But where seised 
in fee devised * lands and tenements" in B. to trustees to apply part of 
the rents in augmentation of eight several vicarages; the A«r sh^l pre¬ 
sent to Ae church, of B, Kensey V. Langhamy Co. temp. Talb. 143. 

These words of devise, I do give to my son i?n the perpetual 
advowson of H. B.y in Leicestershire, and my manor of S.y and ^ 
my Imids iq Northamptonshire,” were held to give only an estate 
for life in the advowson to JR., though he at the time of making the 
will was incumbent of the living: Poeock v. Bishop of ZtneiMn, 3 
Brod. Sf Bing. Rep. 27. 1 Price's Rep. 353. S.C.; for an advowson is 
VOL. I. C 
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^dtne in fee simple; Co, lAU; 4. a ,: and the w^d, * fjffptitu^ 
scriptive only of the thing devised, and not of the qtuiidumoS the 
deVisoi^s interest. ■S.C; on groundofinten- 

^ri«rj 25 rc.j By devise of' 


.■•, ,.j'.n:tf/ -I'.w.iv',; 

‘purpose^ and h^em .^ 

, . . ^ iencpi^to, 

to a terd^^^ trust toreceiye t{^.r,^i^ 4 j( 8 ue 8 .and pepfits 

Uiiie, and to dispose, &c. an advowson in gross pa^os,,Pipd a 
the nexfppesenta^pn .\yitJ;w the te^ by &ection and for 4iOWf^o** 
^es^’Oue. ^uat, viS estiibli^4( ^ j/hemarfe y, 

7 ij^ 477^:, ^,fleyis^4 JiiSrWwdrs^ advQvi’^pns, .&c, to,trosteea fo, pay 
hip^son t.p(^/.^pe]c,anhuin,pMt pf the rqnts ond profits, and diref^ted- 
Weyeat £o|ii^l«do.ut andiBett|ed; 4 living ..bocamc yacap.t. 
tiiid'the presenta^ron went to ^e.heir at .^^w, as^ pndlspo^'d ibft 
Jt^xf ^ardo^ Ambi, l65, Devise-byj?ector 

^.^perpetual adyo^rson o^^^ao G, Stt willing her to seU it to i^ton. 
Coliege, and on refusal tO;^Qthnr college, and on reipsal. to any odior 
college in Oxford oci^^ambridgOt bpatpucchaapir, ^'D^a if ppt 

a i;Mu|iihg trust of the a^owsog fo.the hej^avof tho-tes^tois iiuhn 
devise of the bcnefieial iptnreat tbureia to Q.*^., ap MijgpciAO^O^ 
tjD^ae^'tp partipuIarsocietiqs,aadonanayoidancerby.t}l^dpad} of t<h«; 
■ tpj, tJie devisee and not tho heir shall present- 
gMpS^ l Ai^, 618. }f^,Q, by will devised tlic purpetual adypwspp of: 
ir/^'^'FF.^bn trust to present bis son to the living, and that if tin;., 
churoh should next aAer his dcatli be full of an incuofoent, then to - 
ahn'^e perpetuity and apply the profit arising from the sale,,firsts to.t 
the ^)vient of debts, ana then to distribute the surplus in thirds to his. 
daughters. The son was presented and died belore Uip ady.oa^a. 
was sold, Jeaving an infant daughter, who brought her bill insistMg 
on a resulting trust in the advowson to her as h^ir st ia^» oAer. 
debU and legacies paid; Held that, the whole^^ legal estate.^lHIh1g 
devised away, there could be no resulting trust for tho l^r. - ^ if 
seised ot an advowson be also incui^ent and dcyiaosr.it,. ,t)ie, 
devisee after his death shall nominate; for. wherethe owoership-and ^ 
projMrty of an advowson arc in the devisees, they and not 4hAhaiV\ 
shaiu npimiiiate in c<mgequeiicc of such ownership, nor vrili it\inahe ^ 
ai^ diderence whet^r the devisee has the advowson 
POraonalty or realty., Batokintv, 
tptsteos ^ad an adv^son with directions to proBant .in(.Ot 
tpue; this, was hpld ^.be only direefory, and they (Ofiy do if. 
wardi^ but p mst j oin i% the presentation* . 

I ,AiMg0^eofsiWvivMig, 

trustee » eptiU^ lord the psanorv;. 

Attorney O^eraly^JPfo^^ ^ Pjpfi,. 748. .liVhw by^egloct theinwif»li«. 
of tyusteestopri^O^CO f hfW A|led ,up at the>tiine.«f .«n^ 

avoidance, t^e.a^rt bfjaoiM^MPcthyt piraaeiit^he^e^hoC 

a presenUtied, «.<lWhwi of theMfpJtvhTO 
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the patrOitojM, thi'oMihait'lS^W^'tWtfnd'% ffeir 

dcrfc;' and If the dit' 

lapse t but he may not present within the •six months^ ftjr irhe 

does; they may iagt^'dnd bring-4 qnOte 

remdye his dmy ffnd'^so the nrdihaty shall be a'oytvfrbeL’' 


-t'. I-'.; , . ’ - 

in turn, and trim a turn li ecrv^ Ctfn^ 


trustee without special ground, but will take care th^t 
shall be properly filled in future. Genesrdl y, ^ 

lAtMddy 5 re*. 828., and will fix a mb^fing to fill ii'p the 
the deceased trustees, or if th^ arte'Ull dead, new onies win be ap¬ 
pointed. Attorney Genertd ' 

Where the trust of an advowson is to present some such fit person 
as the inhabitants and parishioners, or the majority of the cmeKst 
of them should nominate, the right of election is in the Jnliabitahts 
above the age of 21 years, paying the church and poor rates, and, 
popular election by a majority of such voters mid others not so 
qualified was in this case established. Fearon 14 V^. 

and tettA, assessment gives a right to vote, thou^ payment is hot 
made. Attorney Cfeneral v. Foster^ 10 Ves, S3a. Same v. Netccoti^^ 
14 Ves, 1. and sec injray Vol. ii. 57- note (y). 
fz) Reynoldaon v. BUtke and Bishop m London^ 1 i^p»L 197. 
(6) Note, Coparceners are, where lands descend to daughter/ 
sisters, or o^er fbmales of kin in equal degrees; these arc but as ohie 
heir to their ancestor; and they or their heirs respectively hold 
lands together, till a partition is made, either by mutual consenV^^ 
by the writ de partitione facienda. Joint-tenants arc, where IwidS 
are conveyed to two persons, or more, jointly; and these ‘ niu^ 
jointly plead and sue, as coparceners must do; but joint-teoahts' 
have a sole and peculiar quality of survivorship, so os when o'nc'of 
them dies the survivor or survivors shall have the whole. Tenants, 
in common are they, who have lands by several titles, and hot by a' 
joint title, and none of them knoweth his several part, but they 
occupy and take the profits in common. ^ 

Joint-tenants for advowson.^ If an advowson is vested in trustees 
and their heirs on trust to present to the church, whenever it be¬ 
comes vacant, they are joint-tenants, and therefore on any avoidance 
before severance, they must all join in the presentation, Wilson v. 
J^rkshaWy 1 1^.413. 7 Bw. Pari. Cas. 296., and see Attorney Om. 
v. Sootti 1 Vet. 415. So if there arc several cestuique trusts of a 
presenUtion, they must all agree, or there can be no nomination. 
Sapnour v. Bennett 2 Ath. 482. If there are two joint-tenants 
of an advowson, and one presents without the other, this is ho' 
usUtpati'On on his companion, but if the joint-tenant who presented^ 
dibs, ft shall setwe for a title ip a quare impedit broi^ht by the suY-^ 
vlyor i if ohe joint-tenant presents, or if they present severally, the 
ordinary may either admit or refuse such a presentee, unless they 
all joim and after six months he may present by lOpse. 1 Inst. 

2 id. 365. Joint-tenants of an ad^wson may make partition to' j^e- 
sept 1^ turns, which will divide the inheritance aUqudtekitt^ and 
create separ^tp rights. So that the one shall present in the one turii,, 


u 

tcoan^Khd 
tenants in 
common- 
[Sec Benk> 

FICE, 1.4. 

as to pre¬ 
sentations 
. y, 4.) (6)] 




* ^ iSAhon (fiVitfe M'tol^ht,*ikift^*^itt^ 

is^^riAabd,'ni%b^^«ag# 

%bidt df'tl^m be<t^cyuld^. »''v.w.o(jr? o v/l >naj. 

^t'by tbA^trbiMr^mth«’pati^D^^ 

d^iH» &s co|^R}«nAkA^'(ir|^, tb^il W t>]fA brd1h)nyl>Gf^ 
the clerk of tro <kter sister ; feir’the^kl^ shall )Mfve the 
fiance in the law, ff she will '{S), and ihert at the ne!ftt tfv^- 
Ahce, the next sister shall : |Rt^t, and so turns oHe-slBOsr 
aftei* Btiolh^, till all the siatm or their heirs have pt«seit6e<l'(9y, 

‘ '• " .. I.. . M l. ^ i y» i r M l : -1 ■11.. ^ . I. 4. . » ' l.|.l ij l. l ll 

and the other in the other, whi^ is a sufficient .partitifio^'for Ml^ 
tien oC tl^ prodts ia partition oi the ^in^, where t]^e a^ the 

g rofits are the same. Il; cannot make two odvbwsops out of oiw, 
ufit can create distinct tights to present in'the several, tdros. 
of Sarit^ 'v. f^tlipSy \ Z/)rd itaym. 535n wd Sn this (iisae 
each of the patties is said to have iukoeoHoitem medietath eBrlrsIk*. 
I 18. w.‘ ' 

<yhn< 2 finr tfi totjMoti ^ <uivoteson.J When an advowson is held in 
common, and the rota of presentation is not expressly settleil,-|he 
first and peaceable preaentatioos are evidence uf composition between 
tb«;pwue8. .Grocer$\Q>/npany x^AivMisi^t qf Canterburyt.2 

A Patron is said to be disturbed in presenting^ cither whcr\the 
blsh^ hath admitted and instituted a clerk upon pfeaentm^t of 
fin^nef hfetended mtron, or when the bishop Will nht admit the 
^AihiJriw clerk pTesttited t6 hhn; but if the ordinary hath tncrofy 
nlhst the ^huren by a wrongful mUation, the patron is not thereby 
disturbed,' hot be must actually preseut, and the ordinary must 
jehna to adimt^ his clerk beibre the patron can bring his action; Cor 
tbpngb.the ordinary hath collat^diyct the true patron may present 
ordinary, and he may institute the clerk, &c., and then 
tb^ two clBr|n^ in trespass, ejectment, or assize, shall try wlio liath 
the better title. Cmpkie IncunA. ^S8. Pi<no,500, 

(a) X. 3. 38. 3. 

(7) An advbwson is ati entire inhcrittocc, and yet in effect mfiy 
be divided between coparceners, for they may divide it to present by 
turns. OchLiUAf^b. Si^ujp of Salisbury PbiUipgt Cartbe»f5(^. 
1 Saiii. ♦S, Biitef two coparceners agree to present by turn, ea<d) 
of theiti, in-truth, has butawotefy of the phurcht but . as thfPP/is 
but one church and one incumbent, either of them, if disturbed, 
m presenting, see note (6)] shall have guan impeditt' 
pTmtad^idoneampermnam ad eceiesitm^ {Co. IMt. 18^^ iBid aytiM- 
ritfes cited Ui'B<&yrat>di note (2> there), hut coiild have h isH'bf 
right of advowsbn de mtdietale adtod^tutnU merely, fd^ ia tmttli^tlie 
has hot a right to a arotetyc whereas if thore vrtre two- pdfrdKi^eHd 
two tncurabewis m^onwehurch, each patron ihall hBvoa%rii ofiMt 
of advowsoo adwtcaHonk vtedimii of the chptth. llifo., 

and soe onm. ■■ ■ nv.-. 

(8) Cb.Xitt. 1^6*'^ /' ■. {iii h.t*. 

(9) Th» hmti^ihe 

assignees of eadh-j^a^jfei^itbedi^ jnkh^phy^cgn^a^ceor by act 



i^5W|nA,#i|4 tttf j«<|riW a 
Wd^tb ^jEi)tTb0t3weft^par!^!«wi» 
.|^Mi4KAwfV>^^fl^p9}th«i)rp«g^ tOfpne?e^M«€rtw,<Qr Jbat4h<9f 
agree by composition i;^}pjmntin«on)i3lotAer-.aiafuiert} 

>Ii»rt;tf vafter/(i*ie,ti«^ of 

i^r^romiskW •MQ«at<»^ voidetji,;^ ,^!® eldest 

.|W^e 9 tctb^t 9 |f^bdr wildf of. .4^^ si(iW?s,,,;^d tbe.«tb(?r 

^9imiW9^4me}W ihfOr ovro na^e^ot Ui^c^^^in,Aatc9ea tim 
o«di<i<Mr{r >ia*noi b 0 ui>d |[o;reee^Yf^py^io^Aheicxlerlcs» bot may 
aiil^eKMiibieab^rqk to lapsO'! ^r vbO(T§it4M nOt be bound to, receive 
clerk of die^dest sister but wlim she presenteth in her own 
njittfe. i ‘2hrf. ;W6. ^43. 2 ^;3M. 

‘Add hi*Ais case, where the patrons rary in pres^fmcnt, the 
•pliprc^ is not jpiroperly said to beUtigipus, so that the ordinary 
shall be botind at nis peril to ^^rect a writ te inquire of the right 
of patronage^ for that writ lieth, where two present, by several 
titles; but these patrons present all in one title, and therelbre 
the ordinary may suffer it to pass, if he wtU^ into the kipse. 

St 6. 2. A 20. 

And the privil^e of tlie elder sister to present first in tntti, 
to her assignee: ns in the case of BitUer and the Bishop of 
Exetcfy Dec, 12, 1749. Tlie estate of an advowson deseeded 
to two daughters as parceners. Tlie church became vacant twice 
in their time, and botli joined in presentation. The elder m^ies, 
aeules her own estate in the common way, and dies. The other 
daui^lttery before it became vacant again, marries and makes a 
settlement of her p:irt. A vactmey happening, Suitor the 
husband of the elder, intitled to her estate as tenant by courtesy, [ 16 J 
or under the settlement, claims as in her tnm, aiui presents. 

But the bishop objects thereto, because the ytmn^r ristCT arid 
her husband, claimiiij; an equal ri^d to presentation’rfs‘tebari;& 
in common, did not join. ^ tliat there iK'ing a liti^^fioii, he 
was willing ta admit the person appearing to have right no courts 
of' law. By Mr. Baron Clarke in the absence of the master of 
the tolls: I have always thought, that die many nltcrtiate- pre> 
s^tations In this kingdom, must have arisen from estates de¬ 
scending in porccnary, where odvowsons are U)K>n them. It is the 

in law* qs tenant by the curtesy, who shall have the same privil^c 
by pceOCAting in tnm as his wife, if olive, would have had. Co» Z^. 
166k5.flQ6. £ 2 Inst 305., and S6C per Clarke^ J9. Wilks' Hep. 663., 
and SuUer v. Bishop ^ SatAr, And if, when A* the elder, 
and B.>the second parcener, do not agree* to present, C, a stranger, 
impleads A, only by pwore itwetki an a vacancy, and recover, it 
will bar a owre itppetlit by B» against C, for that, but not for the 
next turn; j^rAer y. Bishop London and others, Belles /bp. 659., 
and an allegation in a pMOfe ni^tedit, that.coparceners “ did not agree" 
to present is good, ana monymous with averring, that they ** could 
not agree." Thraie v. Bishop of Losahot 1 Hen, Bta, 412. 
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tooftp^tiie fliat^i lmow'dr, which in otmr*^ and by opecMMHi of 
iiMai^fi^bn«oreidh|»enon8 maktiig^but cme heir, without 
sitt iflhei^reiMioD of conveyances by wW oi^ odietwiioof the^oWaer 
sofilhe esUMe 7 Which makes it, MWiOU^' ih some intttnM 'pai^ 
tokaig'Or a tenahoy in oomnmnydifibtwnt'frOm' tkat^'and^'hv^ ti 
'joina^tcnadcyt wfaichiire made ^ conveyance,- and deseendibhrhi 
a different manner. An edroWson » aT particidfir‘sdrt «t an 
tatate-so dcsosndiide. And aa it is nnposdDle to be divided into 
parts so ils to be enjoyed separately, it is natural to follow die 
oouase that -has been practised, fliat each parcener should ‘ have a 
cum >to present, and to present confusion with the eldest. 
And in ail the cases where disputes have arisen, whether the 
ahenee of die elder sister should have the same pri\ilege, or 
whether it should ^ to the next sister, it hatli been determined 
m fai'onr of the alienee. 1 P^e/tey^ 34d. (1) 

• •■"By IS Ed; I. 2. c. 5. s, 5. When an ndvowson descend- 
oth Vinto parceners, thouj^h one present twice, and usurpeth 
upon bis o^eir; yee he that was negligent shall not be clearly 
baired, bat anotlier tinK* shall have his turn to present when it 
ddUdi.: 

[ 17 ] ' ‘ * The clerk of a coparcener, being once complete incumbent, 
though he is afterwards deprived, me turn is served; and so it 
is^w^re by reason of some incapacity the institution was voidable 
'Ity^WBtenco declaratory, but jiot void (as hath lieen held, in Ctfic 
•a ktytnao is presented); because the church is full, until such 
sentence comes. Bot if after presentation, institution, and in- 
udaetkm^ the church remains not only voidable, but by special 
•declaration of the law merely and actually void (as for not rewl- 
ing the articles, or die like); there the turn is not served, but 
the prtoentor present again, because the church was never 
full. 5 Gh 102. G^. 705. 

If a petoon presented by a coparcener, is incumlWnt, and de* 
prived, and the next presents; notwithstanding that the second 
is amiplete incumbent, yet if he is deprived, and the Orst 
restored, toe turn is not served; Ixicnase toe restoring of the 
tovt is a recontinuing of his inciim1)cncy upon the foot of the 
tonner presentation, institution, and induction; who also dying 
incumbent, will be the last presentee. 6 09.102. 760. 

*'By Stotute 7^i. c. 18. If coparceneis, or joint tenants, or 
tenants in common, be srised of any estate of mneritance in the 
advowson of any church or vicon^e, or other ecclesiastical pro* 
mioticm, and a |mrtition shall lie made between them to presoit 
by turns 1 tlteveupon every one sliatl lie taken and adjudged to bo 



' <l) And see HarridB Case, Cro.M 19. fKW. See Seymour^ 

2 Aih, 482., as to parceiicrd cttjiinp luU for first prcvcot- 
ation, when they cannot ii|»rce. 
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lieised km 9efNNw^btpm^«f,1^«'<adkr^iwtob,^M 
iS)jri»^oi^«W-4«rnitf^iBa)4f,i»{^ .b)i*><pD^ aodrAhef^ ioalM SWIi 
puiMoil^ of tte ode 

ihe otbet nitoiM^ 

.torfwipetitin.tfao §«0oiidrfdPniS!ji^til^<inaiu|er4itf ithrieiWdu^ 

Im mdi to be:8Di9e4 xrfi fa^op faer 

ponb^ qndltOi^iresentiinr'hHi ’ r >' i > • 

,;i(£^t£»tatute Ift c. 5. Sometimes, when «n 

egreontettt is made between > many dansung one advowaoiH ead 
iiindled. before tbe justices in the^^Ui or by flne»ia this fonn, 
tbfttone sbaU present, tbe first timer end at the.tiexievaidanae 
adotberv and third time aaothera^and eo of mao v in case 
tb^mi be many; and when one htUb premUed^ end had hia pre* 
sentadon* wluch he ought to have ' acoording to< tbe Ibrm of 
their agreement and fine, and at the next avoidance he to whom 
the second presentation belongetii is disturbed by auy that was 
party to tbe said fine^ or by some other in his stead; it k prcH 
vided, tiiat from hencefordi they that be so disturbed sliall bwte 
no need to sue a quart imjitdU^ but shall resort to the rod or 
line; amt if the said concord or agreement be found in tbe f 18 ] 
roU or fine, then the slieriff slmli be commanded, that he mve 
knowledge unto tlie disturber, that he be ready at sosne wort 
day, containing tbe space of fifteen days or three weeks (as the 
place happeiieth to be near or far), for to shew if he can allege 
BJ)^ tiling) wherefore the party that is disturbed ought not to 
prcfieiU: and if he come not, or {leradventure dotheoroe and can 
ullage notlung to bar tlic party of his presentation by reason of 
any deed miulc or written since the finc.was made or inndled, be 
slsdl recover his presentation with his damages. 

, iViid this oxtendeth, as well to straDgcni of bloody as! to 
coparceners that are privy in bhxxl;. and if onoof tho popfite 
or hia iioi^' or any stranger usurp fit tlie turn of another* the 
' party- wcongedr is net driven, to hk^feore^ 1 for it may. be, 
that the qmrt im}mdUy or i^ise ^ darr^gifk prt8e$dm8Wti< may 
fid'l. »anil yet he may have remedy by this act {.fiir nlb^ there 
be a» ideonrty Ijy six Btontha, yet the ^ party may have a adre 
^(hcsiea.MpoQitho null or finei and therein recover the presentation 
mjd)dan»^«»> >0/7iiS63fil. . 

. ^ft^.caseof the.Usliop of «SaiiIs&iery nnd -AT ll 

t<y% were seised in .fen of tho^ advowson un gross as joint- 
by.induntiure agreed; from thenceforth to be seised 
>/lhinn^f .aa.tenants. in common, • and not as joiiu-tenanta, sa as 
dwir.irespoctive li^ sbotdd pM«ent ^yendlyand by 
turns; JJolt, Chief justice, said, that a composition might be, 

'Cither by record, or by deed, or by parol: that after the first 
-one pccson 4 die dtlid' was not by an usurpation |Kit to 
It ?Kare that by the seeond way ilic 'Ctmipo&ition is 

c - 1 * 
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Intbeoiort- 
{{•gor. [See 
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#wWi^*«iyiyWiipgod ngt tomf!d<m’^ oooipositiOTv 

ti^jSiidriiyi^ttaiKeitOTlieflever^and tiwt^a aqmiat* 
iatecBittis vested i&ricacliy to. prtaent alteni«tal3r;'4bat^the'iilupcji 
lii^9&*0i4yiibe r]Mt«reeD . )pareontt8>« but i belwten. strangers in 
liM}d eompoudoa «uuiot be^ without deed. 4^& '3i64i' 

/KflUnn. 53^.] . 1 4*S«’i^ ChriA.-ft05. - . 

itrd in i700«<i Amierst and £kiidlm^, . Ibe defendant: boring 
nortgogedi die manor of Thunderafey* to 'which on adrowson 
arnat-f^eDdant^ to the plaintiff, who brought the bill to lbre« 
(doas^ the;char^ became void; the defendant moved the court 
fiHf. a&i'injtinctbn to st^ the proeeediiigs in a guare impedit 
bTon^it by die piamtidr. By the court; Aithoo^ the^dc&Skdant 
Siawling hath. no. bill,. yet being ready and offering to'pay the 
prinsipm, ioteiest, and costs; if the plaintiff will not accept his 
iBon^t interest shall, cease, and an injunedon shall be to stay 
proee^ngs in die gvare impedit; for the mortgagee can mri:e 
n 0 j]»‘ofit by presentii^ to the chuccli, nor can account for any 
vhltieriit^ respect, thero^ to sink or lessen his debt; and the 
mortgagee therefore in -that case, until a foreclosure, is but in 
the. nature of a trustee for tlie mortgagor.And the like 
Older was made between Jery and Cox (2), where the defendant 
hodman udunction against the plaintUi^ to stay liis presenting to 
adrhurdi that became vacant pending, the suit^ 2 fern. 4U1. 

! Sdliai the case of GuUy and Selby, Af. 7 G. It is a role in 
agutty^ that though in the case of a mortgage in fee, the legal 
r^thof presentation is vested in the mortgagee: yet thry will 
internet that presentation, and compel the ordinary' to institute 
tiie;cle»of the mortga;;or any time bdure foreciosurc; it not 
bfinw «iy part of the profits of the estate. Sir. 408. (A) 

. ,H. 1736. GardiiUfr and Griffith. S. G.^ piaint^s father, 
bei^ <|k) 68 esEed of a long tenu tor 99 years of^ die advot^son 
of £, tnade a mortgage thereof to the defendant by way of 
OtBgnttkent of the term, upon condition to be void on payment 
of 1 the mortgage money and interest ut die end of the year,mid 
there was a covenant in the mortgagedoed, thaton arrery 
gvcddance^af the church die mortgiytee should present. < ^tcral 
yeturs dfter the mortgagor died. It vaa admitted by the lanf 
chancellor, and by die counsel on l>oth sides, that if therm be 
a mortgage made of a manor, and an advowson appendant, 


'■?'* » .. .I . . . ' ' 'fl . . . ..., . , ■> ¥ ' 

• . .. \ 

m ebskiS^. S49. S.Cn [for instead of 

shMd advowion. ‘ MatAtenr^ v, 

T, 1747. syiASS9. AmkerA '<9. 'Dawlhio, mW ' 

General v. $90' Jorb v. Cor, iuptii, and iMfO' 

Dy^ I JHri*./*. C, 81. Forf-kUS. 



befiM<4i« ]nor%fl^tis!'&iwlMd^i(iiioagb^tmortd^ Mu 
poasteibn^ ^t>ti^;<siort9aBor Ipstt {)resen« 
nooBi«y(Atl9 fiie:the/piwn&tion'»^^t»' Jbe’'^iimaiiBid' iDiyi^ 
notproflt, ^mad .oaaMeimBitili^y>.eamw>l 

oue'faeni^wiis aud Qodnngibitiiig ■t-mortgag^ lMre>but 

idvoMMn r that^itiw ihcntgagec' ^cxmlci^ Other 

satisfactiont than by providmff for a) child, relation,' ‘dt- friasd, 
on^the chiirak*8 beeoming.TCNd; uid dbe rath^ fo^Uhat ^ Was 
the express agreement in the mortgoge-deed^ that as often^ei 
the church should become void, the mortgagee diould 'presesit^ 
which express agreement would be good even in case of a^ nieri^ 
gaoe of x^manor with an advowsen appendant; and this' waa 
stiU‘Stronger, as it was in the case of a penshing term, whero 
every presenteo or incumbent would have an estate for life i* 
the ^urdi: to which the court, though they gave no opinion, 
yet seemed to incline. (3) Hot it appearing, timt this bill against [ 20 ] 
the-mortgagee and his presentee wns brought seven months 
after instirotion, the lord dhoncdlor dismissed the bill;^ de* 
daring, that as a fjuare impeditws^ ctmfined' to the six months 
after the death of tlie last incumbent, so the bill seeking to 
compel the defemlont to resign, alid ooiisequently to deprive him 
of his living, ought liy the same reason to be limit^ to the 
same time; and the reUeving a^nst this would be to rolTeve 
against an act of parliament, which had punctually been ob» 
served for some hundreds of years, ever since the 18.SdL 1. 
and that the six months time ought to be as much obsarved 'here 
us at law, in regard it tundeth to die peace of the church: indeed^ 
had a gvare l)ecn brought within the six months, mid the 

bill been preferred after tlie six mondis, the court might, on- a 
proper case, give directions in aid of the. quart that the 

mortgage sltould not be given in evidence; but here diore ^Was 
no quart i/Apsdttbrought, and the bill came outof time. Wfiered 
forel^ the court: Dismiss die bill as to tlutt pan whkh aieks 
to ocxnpel the defendant to resign his living;'but Idt the ptaintilf 
redeem the mortgage, on payment of principal, interest, ‘and 
costsw a i^iKVW.-404. (e) '‘li 

film mortgagee of a nimoor and advowson was in posseMkm 
Whm die mottgagor ttiodo a simoniacal presentation of who 


(3) But, on this case being cited in Ma^ensitv, /SeWW'ascm, 3 Ati. 
R* 559, 560, ntpra^ Lord Ilardwicke said it was a mixed c^e,^ 
doub^d .wbethet the covenant that the mortgagee should preseat, 
as thoreh was not void, being a stqMdation for some^ 

things giore .tl^ the principal and' interest, om the mortgaget 
canned aoepunifor ^a prmptuattofl. See 2 JFMA 957^ . 

(r)'.9W« decree waa> affirmed on wpeal to the Howe of Lords. 
See 3 Aik* 559.; and see Bottkr v. AUrngtont anfr, page 8. ftoic. 
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Advowson 



Advovson 
in tenant in 
dower. [See 
BEsancBy 

L 7.] 
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Advowson 
in tenanin 
Yrj statute 
merchant 


* Advowson 
in Bank- 
n^ta. 


jttoed in presenting B»; C. got the title ja£»the.tt»^n, ambitoiigK 
If [ilffiirriBlriWT*'*^**"**''**^**** enhrapngpHnhVftmelA 
ifai Mtinp' arflOTVTrbirh 'f* -MnMA 

iSi47064<ai^e^nontfi4Sj.iWi 6!jA«rfiUL0 to ?l)fTu<l 

IfekvAmaA'll»fttoth4nAd^wi»^.far pfcrtofimMAowioii, 

to her and her tieirs, doth take on husband; the hu^wnd'inl^ 
•H^t-'only prmgpt jointly with his .‘wife’during >the coverture ibut 
ialso.hayingjiwiw by her, .after her death ^thoi^h thefi^lit’'of 
patnAnago, ao for bs it .was in the; wife, descends-to herheir ; and 
thft*igh wife did never presoittait, but ded before the church 
vpidod) the'right of presentii^. during the hufoond’e life-is 
fedged inihioiv as tenant curtesy, diough his wifo^bad. but a 
aairindD law^hocaHSwhe' could-by iio4ndu8try attain to any othtf 
sei^. {«0 cAnd if ^ the church, in tius case of the husband, void 
^duru^ his life, and then he diebefore the church is filled; y«t the^ 
helr^ll not have the turn, but the husband’s executor. And if 
the riiurch being void, the .■wtft dies, having bad no iasn^ so diat 
the.hufoand is not tenaot by cuite:^, yet he shall present to the 
void turn. Wats, c. 9. (c) 

1 tlli‘ If a man that'is sewed of. an advowson takes a wifii^' and 
thes} the shall have two presentments, and the wife the 
third ;; yea, *»d though the husband in his lifetime bad granted 
ii#^the lhitdtum(p): that is, the wife in n proper action 
lidoiiveg'the.third presentation as l»er dower, or it may be assign¬ 
ed ito her for dower: but without such recovery or assignment, 
tfinmtle/CaaBot^make title to the advowson, or to any presenta- 
. JM^more than she can enter by lun* own authority into any 
otherteidsor tenements to whicli she hath right of dower. Or 
if a manor, to whiebjonadvotraon is appendant, doth desoend to an 
heir, a»»d h er as sign* dower to his motiicr of tlie tlurd port of thi: 
’flMaer wkliitfae oppurtenanoes; abcisfoereby endowedot thethinl 
> partioffoe advowsem, and may have the thirej presenunenL Watt, 


-ftO. (A)- 

•j; £11.0. It was formerly understood that whai a manor to 
which an advowson is oppeudatit, was extended on a statute 
r hieithaBh d* the churdi became void during the cognuMd’s estate, 
^joight present to it. Oirfia,4fi. 

But it is to be presumed, that if a cose of tliis kind was wow 
to arise, the cognisor of the statute would Ihj alkiwetl U) nomi¬ 
nate a clerk to the co^zee byanakigy to the caseof a snoitgage. 

£11. IthiU' bfcen'he^ that if a patron of a church lA a b^- 
rupt, and the church b™rrids void before the 


'(€) ffnm. pr^, uL ^'9^1 

(fj) Co, lit. 379. a. /J//. .'15. 0, (A) Of. Itt, 3f. 6.37. 



tmder rtie cciminifliion, the bonkrupt ifaaU pretentt'or aoniiNaittrlD 

” 18i .Af.4G.S. £o6tMioii and Tonpe. Is the chwMwrfe‘UpeM 
daboAo it wa» held; that on adTowBoo'int fte'WB*isslr«flM»4ii 
thehanda of the heir for payiticnt of 'debtu« > And t h e deci oe 
oflhmaed' m'die hoiue or lordB. Str,919i Afe6et% 


AdTOWMQ 
aa«eu for 
payment of 
debts. 


was 




£A;.*S8i; {i) ' 

If two patrons present to one and the same diuveh by 
severe titles, the chardi is become litigious; because tiie buhop 
knows not vdiioh-olerk to admits and it seemeth, (hat the church 
is not less litigious, cbou^ they bodi present the same person 
because wlien the bisliop admits him as the clerk of Uie one, be 
puts the otiier out of poasessioo, end consequently to his oetioo ; 
and the bishop becomes a distiirber, if he who is put out pos¬ 
session prove to have the better utie^ Dfg*p» L ci 3. (5) ' 

But if two juintHenonts or tenants in common present sevmnl 
clerks, this doth not make the church litigious; for the bi^wp 
moy admit the derk of which he pleases; or if they do not 
agree imd join in presenting a clerk witiiia the six months, ti>e 
bishop may collate. Id, {1) 

Also where one patron doth present his clerk befOTe any other 
hath presented, the church is not yet lit^ous; therefore if the 
bkfbop dotli rehise htm, he is a distuiber: and though another 
should after present, whereby the church ^thoi doti) become Hti* 
gious, yet that w'ill not excuse tiie bisliop hrom being a d istur b ei ' 
if the tiret patron be upon trial found to have the better title; 
nor can he have the benefit of lapse, though no action be brought 
against him, wliich mokes it sale for the bishop to receive 
that comes first. But tlien a question may be made, How can 
a church (die bisliop acting thus safely fur himsdf) ever become 
lick^iis ? and how can it be truly said, that the bishop may just^ 
refuse both clerks upon account of two sev^rd patrons makiag 
their several presentments .to him, unles the presentees abould 
lmp]K‘n to tender their presentments at and the same time, 
wliich is not tu lx; supjKised ? In answer to wliich, It is true 
diat if die bisliop dodi unjusdy refuse die clerk of the true pa¬ 
tron before any other pesentment is made, although the diuidi 
by anodicr person’s presenting after doth become Ktigious, he 

(i) 3 P. IVnu, 401. 3. Bn>mt P, C, 556. 

(4) See Com, Dig, lit. BagUm (K. 1, % 3.) 

(k) But, in AUo, Gen. v. UeAdh er Suddlt Ch, Preo, 214w coort- 
ga^o and mortgagor joined in presentation; and no objection was 
taken on that account. Serju ffuTa MSS. 

(5) 2i>a.l68. 1720^827. 

(/) Cb./ill. 186. 6. £Bot if the bishop suspect the title of the 

f uitron, he may award a/ore thou^i Uio church, is! not 

itigious. Ilobitrt 


Tridoftlw 

Towvm in 
tbeqnritBil 
court, by 
jut patrvtu^ 



[ 23 1 liting ^ifiiaqprb^ ^j|Mife'<&c|}ar^ Ur>mwteififi^aSbrea(»^>i^^ 

w^lMAg<d^b)a#l^is^^ r«>ckvbp and 

kb(imiAutl»tr«eftAW{of>£hiMi'>‘>iA>>UBhbb4^ hMtoiftfy 

ap(«Uh#/;ptc«aiiaaiuui;«9hd^ no i&iMitvJif livjUdi^aAn>^TbBfl^ 

ikfesb •iff'haMi^-Intt'itat^^ ^9(iderh*iteiirfl^ak>^^ kiotf^al 

(On^dMkHiikibfo frfs^^uMteioB^aad'madtalbftJ iAndiirWi a 
ppito0<i> ipraacnutl (toltfmyiie < 00 ^ ^uikK Qampt»nb 
amine his sufficiency, and inquire tmd inform himse^ 
domeiiaii^iyn)^^^ a 

diAiurfadcy^thc^. bishopniuglU^>d»>gt«in sarpaisaig otbev 

pat«mj^‘th'ln h]m>ngiMy:Mdi'^tfae dotk:nat’ E(k»hasi^Mtke 
bishap^-|>roodb^ngV‘^t thathe may take eonvenknt time to tx* 

pwtenden'may take- ’notiee iof/the 
li'C.3; 

iJiiBm ia case'thc^ qiatron fiuretb that the biahop will admit an* 
eibar^qletk, or^bei^tiot yet readivcd of his dork, he may enter a 
cawctft’with tbe fakbepw^t to admit the derk of any other; and 
tfcottgbthkdo not soibmd up the bishop tbnt he cannot admit 
dk clerk of another -person^ yet if the bishop will presume to 
dodtwithoot ayas patftmatu$^ he may bring himaeif under sevecui 
bifx>irv«nicii0c6. ' p;l. c. 3^ 

But a caveat entered during the life of the moumhoiit, is of no 
was tesolyed in the case of Htitckiia m\d Glower, 
Hi t/(f«’where the caveat Wus ento-ed when the incumlicnt lay 
itetatfreimk; and it had been declared in the spiritnul court, that 
tiM iosncutkin afterwarda given waa Toid; for so is tlic rule of 
thi OanOa^and civil law, that a caveat nmy be entered where a 
^non ^^aredi a hiture damage: bat in this particubr it is of no 
foree, • because' dontrafficted by the common kw. However, 
where such suspicion is, that a title may probohly be usurped 
tiyo&*lui>’in>rffiatirfl, it is a safe and addsahle course to enter a 
egveat likffire’dia> ih^mbent dies \ which wdil ;be a restnnne upon 
f 24 ] thwiordhiaiy f rom atynnting ai^ cleik hastily, thonghniot iu 
k)W,jyetin e^ffityand pradeneer- 'Crojtfo.463. (TtAa778k . < 
fieverthelett an admission eontrary to die caveat entered, 
kkood in kwr that is to^say, the admission, institution, and 
flHutitMft thereupon shall ataiid toidl intents and> purposes by 
tfah haiea of the common kw^ in the eye of which - uie caroat is 
Hy y ry' n - 




-»+■ 


• 't fT 


u (m) Tieauiy'aigbt days by tha Ofith caaoa,.iu 1603, Serjt, ffUC^ 

(n) See Moo. 9l7n where excellent rules arc given to shew how 
the common law baffi provided for the safety of the ordinary against 
dltturblmce, if he will tidt exceed his office, nor mointaia parts, but 
carry himseirmdlflbrenily aatohgsC them that pretend to the ^troUage 
of the church as be oi^iht to do, being in a sort a judge amongst 
them.** See also Lindto. 1386., and Sir fF. Jones, 4 . 




diet cttntoon'^ploaiiragnwftFuerilavjnnlf/'afiiii^fiAe)^^ 
dtnhtttot praanie<lhe^righbtHicftflftichod^ 

^ri^pMKle^Mlilkg•'^ tior’Mthf'it ievettMfa^iiit^etenainfd^JthRtqa 
tehop( becaB0r« disturbertb^ givhig^iiiplhnlioniirfthMiil^^ 
a ooatet^ :tfn Uiacetttmy, itwas Caku Do^gidge, 

tW they lmvs lusdimf^Ur^do'irilh a cei^ in idwr aotmoiiittef 
6KA«;1^7«i '♦ .1- ' >11. ‘ , ■■ 1 -' >iM- •}., Hi’i/n*! 

Ktfw the chinch bonn beomie liti^aiieif the bishop in -waA 
ease, in order to aecure tuni8elf» ought to award a jtu patmio/bim 
to: inqmreiofthe right; which ia nMvaly aniequeat of office,..u> 
natine of a imt<(&pny)nl8hz/c proidauhi D^p^ih e. 9» 

Ahd this process -it part oC the ancient MiqinlttiiNi»rf^at .ae 
real) of in our elder coostinations and records,;, which uicMeSf 
not only an inquiry into the points immediately renting ta<tlie 
right of patronuge, biLt also into-the^ qUBlifantiedstorthe pecNiaa 
presentea* and sucli other heads as the faislyy thought it.inopar 
for liim to be informed of. And thiS;.inquisition ibowercT.iioar 
grown to be occasioned only, wlien> tdinroW hipped .to be 
litigious) seems ancientiy to Imve. IjeoR'^issued > of •.ooumck-.'Upon 
every presentation mode, and aiMeoedent tOsthe admissionMand 
institution thereupon. Gihs^ 778, - ^ , . - > 

It hath been a question, whether the bidiop is .bound tOiSue 
the Jug patronatus at liis own cost and peid, or only aC thb 
prayer, ami at the cost of the party that prays it, or'.of boUi 
parties: but the better opinion seems to b^ aitd‘>eor>i» the 
practice, tliat iho same is to be sued nt the prayer' and<at the 
oo6t of (ne of the parties that prays it, or of both ^the partial if 
they. join. Ikff* p* K c,d. hids. c.:dl. (d4i and 

38A) 368. 

-And if the bisliop cefuseth' toawazd.d ocQonliai^yi/.duiagh 
he may llo^be sued inthe.spiritiul courh yettfaiSjtbier^ brings 
uptn.iiifnself diveis inconveniences: be iieconies « diMvrbaet 
nnd lie hinders tbe lapse, if the dark & not admitted»in.'«ut 
itiontlis; and (as //apartheid) if such patino makes good this 
tidf by due fonu of low, and did not name the hhhcq> 'uk “|ha 
qihir»<Mitp{itfi3k)hc mayhavaaa actieo uptMi diacaae a^giiaBlntha 
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to admit him who upon trial appears to have ^e 





lnttaERtyt,fith«ii)tlie 4be 

>j^ 1; e.’Sfi ITotiv e. ISb (^y 

Alio either of the contending demand "a <j«m 

jijfctiwrfwi 71P6i> .. 

inottfe tM bishop delii^ to- admit the true patroti’a clevk^t 
hetnay sue a ^hf»fee! 0 urdb out«of the arches^ t6 'eommand ih^ 
bidici* to-admit bis derk dieti, if tha bishop do not admst^ 
tilt:^ih'wkhin luoe dilpW or the spcice dteigned by tbe<hQifetr 
quereloy or return a le^ cause why he doth it not) die motx^O^' 
polfiBisjtuiy admit the dco^ in die ordinary^ default. likg. 

p. 1. CitSv : ^ " ' • 

...Bat die hishop’may i«tnr% if die truth be so» thatthe cbutch 
islka^i^us, andithat he cannotadmit the clerk till dker^ht be 
deierained in‘a/us patronatots ; which will excuse bbn. Id* 

. But the saiuflt and safest way in this case is, if the bishop do- 
lay the true patroD, immediately to sue a quare itnpedUf and 
theieupon a ne ffrfimtfns to the faadiop; and then if the bishop 
alter uie receipt of such writ, admit the clerk of ai^ other 
pereon^ without a verdict in ujug patrotuUus, the true patron may 
have a writ called m ^uare ificnnibravit, against the bishop, and 
may therein recover'dio|M‘esentadon with daini^es. Id* (r) 

The jua polromilua being awarded, is to l>e executed according 
to-the form of proceeding in the ecclesiastical courts, 

.t Which is thus: 

The bishop, if he pleaseth, may sit himself as judge; but tlie 
usual way is by commission issued to his chancellor, or to such 
[ 26 ] odici! person or persons as he shall judge proper, skilled in die 
cflaoB and eodesiastical laws. Deg. p. 1. c. 3. 

; IHiese commissioners the bishop doth appoint to sit in the void 
cfaasdiion a certain day; and doth decree a monition against the 
patrens presenting and the clerk presented, to be present there¬ 
at the day>«ppointtt« to see the proceedings. Clarkey tit. 98. 

Also the bishop is to decn^ and send forth a puUic edict, 
against all having or pretending to have any interest or right of 
presenting to the vacant church,! to appear at the day and j^ace 
annofinted, to shew dieir rifi^t. And this public ^ict is to be 
a&ed to the door of the void church, in time of divine seiVice. 

Id, o. ,., - ■ . .ct. • W 

. >A«d I at the day appointed for this inquiry, the person or- per* 
sons executing the aforesaid mandates pr citations, are to midee 


^)'For hr itf nectary to sheV a title in the plaintiff in order to 
prove a tort in the bishop. But this is at the peril of the bishop. 

(r) N.B* 97k 48. Ibe ne admUku must be sued within six 
months after the avoididice;; for afterwards the bishop may present 
for lapse. - j /. 


atn&k ofi^.ilwA ciioctttiffinhq^^; «nih»exiibitlniit>f.ilttm}Mi^ 
be certified ,uniiftar.«on[^t4utwticbeflil,^lDf t&S%n3hdfeactl^<)etfl 
oonunisaaryM.' Cla^i •'>. o>i> '^’ i\'ii:i-« tviA 

Against which thebisliop is aiiDtto^iudimoni)(jBryt'fbr tlie^ 
pUrpj96o by way ofcitation'; iwiiichyuiytis tdcondst^eUE «t^ks 
and six laymen, that live near to’themdichartsb'^or df as^anany 
more.^aa the bishop peases, the p a j^rtioir 
dak^aod laity, tlmt merot he aanwny.-^ thcianesovt^a^f e^diei 
o^er. CiorAe,, tiu Q8. IVais* ^ : -l: 

v.When the conARiwiouers are 8ct,?ftib^ are to cive dircctbnS'tBr 
open the court; and die commission is presented, and redcht J .vx 
After talaoh, the parties dted, and those of ■ thw jury ana to^ 3>e 
publidy called and if any of the jury appear ^ 1104 : beingidulyi 
summoned, they may be punished, dtat is to^sa^Xhe olergyvM^ 
byrbcc^ueBtrfttioD, and the laymen by expommnnyatiQn, andndl>e 
compdlcd to nppoar. Ciarke^ tiu lOOi^r Hdtsia. Si.- ' 'lit 7i 
But if.twelve of the jury appear, that i$,'\Bix\of each soitv- it is 
^fficienten 6'((arite, tit. iUO. i Uii!! »•> ^ i » 

And if others cited appear not, they are to be 'jpronounecd oon*> 

touiacious; and the proceedings are.ta ^>'pn motwithstandingv 

and in jxenam ccntMinucia: oi them that'dib'^t; appear. ItL <- 
If six clergy and six laymen appear ta be of die jury, which 
is the competent imniber, tltey are tu be sworn laitbfollyto:ln- 
quire of the articles; and in swearing them, first a clerk, then a 
layman is to be sworn, till a jury of twelve or more is nude'ap. [ 27 ] 
C7arAe, tit. 100. ira<s. c. 21. - 

Which articles are to contain the paiticulars alxmt whiqliilhe 
jury are ti> inquire; namely, 1. Wliether the ehurch. be uoid, 
and liow it I>ecame void. 2. Who jiresented at tho ilast 
preceding avokJaiice, and at tho two foregoing > avoidaDCsi. 

2.. WheUter the persons presenting presented in th^ orwii lighti 
4. In whom the inheritance of the advowsou is, end-who on^t 
to present to die void turn.. 5. W'hetliec any of the derkaqvc- 
sented be known or suspected to )>e guilty 9 f any ^imey reedeis 
iiig h^n incapable of admission ; to tbe said benefieovas berayv 
sin)(>Qy, perjury, adultery,, drunkenness, or such like. < Ornkf^ 
tit«98i iVaU»r.2\. 0 yli' 

Tlien the counsel and advocates of both parties are to shev- 
iheir, respective clients’ titles, and to produce tbeir evsdcDoes, 
and prove the same. C/onAe,100. ^ ^ 

And after die evidence is given on Ixith sides, and counsel 
fully beard, the jury may give dicir ve^ct, at any time,ff^ the 
8 an )9 (Vy;, or if the cause 1^ doiihthiU . tiie judge ,may asum 
them a longer time for to consider of the matter, and assi^. 
a place where tliey shall give tbeir^vcrdlct. Clatkti tit. iM. ; 

And accorduig to the verdict gives) j the tdshop admits andUn^ 
stitutes the pei'soii in whom the right is found. Not that he h 
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ntwhitoly boundoco do this, or that ^ admisaion and iastikuiion 
aC;acNiAer ia void in law; but this, gene^y leaking, ra the 
fittrlBit and most impartial way; and the bu^jp bv doing other- 
waw, brings upon hinaelf the inconveniencea^midi accrue upon 
the nrfiam to awards patroHotus, l}eff.p. 1 . c.8« Jrait> 


Bift suppose the jury wiB not agree of their verdict, and the 
one half oefer the onejpatron, and the other half for the other 
patron; or that they refuse to give any verdict at all; or if ^y 
find a special verdict, as it seemeth that they litoy; or if (where 
two patrons have e^ a jus pairmatus) there is a verdict in 
fiivonr of each patron; it seemeth in these cases, thai^ ^tbe bishop 
(inasmuch as he hath done his duty) may refuse faSm, without 
snbjecting hhnself to any of the said inconvenience^: ^ough it 
is iMrmeA by some, that in such cases he may award a second 
7H$ paironatus. Gibs. 779. WaU. c. 21. Deg. p. 1. c. 3. 

And it is to be observed, that' after a verdict found in a jus 
patronatus for the patron, the patron must again request tlie 
biidiop to admit his clerk; otherwise, if the church lapse ^ier 
six months, the bishop may collate, tkg. p. 1. c. 3. (a) 

It is to be observed furuier, that a church may again become 
litimous, if after verdict ^ven upon a jus patronatus, another 
dtfk is presented by a patron whose right was not diseased in 
die jus patronatus, before admission is requested of any clerk by 
him for whom the verdict was found. In this case a nevjus 
patronatus upon request is to be awarded. But if one hatli 
presented, and his title is found upon ajus patronatus, and then 
requests the bishop to have his clerk admitted, and afterwards 
another presents, in this case the bishop should for his safety 
admit the derk of him for whom the verdict is found, because 
otherwise the church becomes litigious by his delay, which will 
make him a disturber; and if he doth not admit, but suffers 
l^)se to come to hinLself, and then collates, it is said he is a dis¬ 
turber against botli presenters. And in this cose, in an action 
brought against the bishop, and the special matter being made 
appe^ by the pleading, the issue shall be, whether he for wliom 
the tide was found, did sue to have his clerk admitted, end 
whether the second presented so hastily to the Iwhop, that he 
could not admit the clerk of the first before the second presenta¬ 
tion was made. Wats. c. 20. Deg.p, 1. c. 3. (/) 

But after all, the effect of this suit is no more but for the 
btsbop’s seeuri^, that he may avoid being a disturber; for the 
verdmt of this jury is a sufficient warrant for the bishop to admit 


(«) 12.0. But the Year-Book says, that the clerk, and 

not the patron, is to make the request. 

(/) 21^.6.44. 
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and'instrtfitefih 'de'rki fer trJiosd^title the 
the bishop for sd (lofTig'shnll tie^r be a d^iirwij,' 

tlie bthep'^tron j^mst whom the verdict' i.^' _ 

other actibh: tniif^h’Wtfi'afW 

biftd'l^ie title Of rlght-of the party f^for that 'itila^t be 
some of the methods hereafter following. Deg, p. l.-c. 3. ' 

^'Con<^W•lI^ng otlicrs than bishops who have poi^l^r ^’j^ant.ih- 
stltUtSOn,' ft fe ortlaincd by a constitutiori qf afcbbisKop ftekham,' 
tkatiip deai}, or other prelate, (ex'ceptthebishops, wfibi^e authority 
is n6t 'intended tS^Txi l*estraiHc(l by this conkitluion,) skdU 
/« 7 »o.w>/r)n conrerhini^ thc’ma'tter of presentation of any ^rsoh' C 29 ] 
to an eccl^jjMtjcaf benefice, but in a fidl chapter ^t/ic pla^y 
liavin" firsf rajtcd him who hath possession of the diiirch in siicli 
reasonable tjhK*, as he may liave opportunity to'’advise wiBi 
It'nPlfietl counsel and provide for his tlefence. And wJiatsoever 
shall be done contrary to this ordinance, shall be void ; and die 
(lean or prelate that made, (be clandestiiuj intjuest shall malce 
satiJsfactibri for the datnn^cs which sucii j^scaso^ hath suffered j 
and the ambitious n^gn'ssor shall be excluded from such benefice 
for ever, and from accepting any other benefice for three ycai;tf.^ 
Lind.m, 

That no dean'] That is, dean of any cathedral or colli^i^e 
churcl), or other dean to whom by prescription, or privilege, or^ 
otherwise, it apportainetli to grant institution. XiW. 217. 

Shalt make imuuiffUiun] lly which, inquiry is to be made of tKc 
right of presentation, and the qualificatiims of the person pre- 
s(‘ntcd, and also of tlie avoidance of the church, and the manner 
of the avoidance, and other articles usually inquired of in su^ 
cases. For he who instituteth, iK’fore his admission of the person 
presented, ouglit carefully to inform himself of all these tilings^ 
y,inrf.217. ■ 

Of the place] This may be understood of die church it^lf, to* 
which the presentation is made. JLow/. 217. 

14. Albeit by the canon law the right of advowson is to be Trial inthc 
tried in the ecclesiastical court, yct the common law will not 
suffer tliis (5), and the reason is, because advowsons were gene- writofri^i 
rally nppcndaiit to manors oi* to tlie demesnes, and passed Song ofadvow- 

. ‘ son, </arrrii( 

pTvtentmetUf and fuctre imjtetUt: under whieU are inctud<MJ also tlie writs of usdiMsf, nr admittat, 
t/uari’incumhraiil, and guiirc non iulmisii. 


(u) Hut per lAldeixm^ this inquiry is strong evidence for the party 
in a qaare iinpedit^ as well as advantageous to put him in possessiim, 
34 U. 6.38. h, 

(5^ All writs of advowson of a church, rij. right of lulv^wsqp, 
qwxre impedity and assize of darreb^ presenimeiU by a common petfoq 
shall be in C. P* Reg. 20, 30., but qmre impedU by the kidg may 
be in K. B. or C. D, F. Jv. B. 32. F. 
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with un^ A particular exception was made. Z.M. 317. 

^eti. hnpr, 

'■■■'— —~ > ■»' * ’ 

(j.*) Tlic patron’s right to an advowson may be tried in the temporal 
courts, by no action to recover the inheritancey ns a writ of right of 
adv'owson or assize of darrein presentmenty or by an action to re> 
cover the pr^esstoiXy as a quare impedity which, as hereafter will 
appear, may be brought cither by the patron or clerk against the 
bishop,-clerk, or patron, who oppose their right. But if a man fail in 
a possessory action, he may still have a writ of a higher nature to 
try the right to the freehold and inheritance. 6 Rep. Ferrers case. 
The learning of assizes is to be found in Lord Cere's Cojoraientary on 
the statute of West. *J. c. .5., and in our author in this title } but tliese 
writs are now seldom used, and the right is generally tried by a qtuire 
impedit i especially since the stat. 7c. 18. 43., which 

prevents an usurpation from displacing the right of the patron. 
Bull. ^^.P.VlXyVl^. Bl. Com. 

The parson may also delbnd his freehold in several ways. Finch 
Law, 131. He cannot have a writ of right, becauhC he has not a 
fee simple. Lit. sec. (i^5. Sec a/so note to tif.^b(pantc, lint 1 »l‘ may 
have an oMice if if be doubtful whether lantU be lay-fee, 

or free alms belonging to the church, which I?, biiid to he his writ of 
right. 6 Rep. 8. Also an ejectment, stiling lits eluirch a messuage 
or liousc, and serving his declaration on tlie oiliciating parson. 
11 Rep. 25. 1 Salk. 256. Also after induction, trespass against 

another clerk who meddles with the glebe and tithes. Plow. h. 
UB, is tenant in common with A. of a wood, and A. commits waste, 
he may have a prohibition, ns he himself maybe proliibited by tlic 
patron from wasting the inheritance of the church. 11 Rep. 49. 
Cjiutcft, V. 2, 3. He mav sue for tithes, sec VII.; and have 

an action on the case for a disturbance in his office, Uerne^s 
Pleader, 86. Also for Money had and received against an usurper; 
S Wils. 35.5., provided he have tlie legal possession, Poitvl v. d/i7- 
banky 1 T.R. 399. It has been decided, that a mandamus lies to 
A bishop to induct a man into his prebend. 15 Vin. Ah. 193. 
Also to institute, induct, and admit him therein, although it was 
opposed that this was turning the common law remedy into another 
channel. Clarke v. Bishop of Salislmry, Sir. 1082. This case was 
doubted, 1 T.R. 401. n., sec 2d vol.61. n., 89. n. Also to restore a 
clerk to the place and office of curate. Rcjc v. Blooer, 2 Bur. 1043. 
infra, 2d vol. 58, 59. Also after election to restore a dissenting 
minister to the use of a pulpit. Rex v. Barker et al., 3 Bur. 126.5. 
1 Bla, Rep. 300. 352. So fur a chaplain when the visitatorial power 
is suspended by the union of the office of visitor to that (o which 
the mandamus is to be directed, Rex v. Bishop of Chester, 2 Str. 797. 
But not after his expulsion, because it did not appear that he had 
complied with all the re^isites necessary to give him prima fneie 
title. 'Rex v. Joiham, 3 T. R. 575. So it was refused by Ashhurstaxxd 
Bvller Justices, to compel the bishop to license a curate who had 
been nominated, because the party had a specific remedy by quart 
impedit, Rex r. Bishop of Chester, 1 Tl jR. 3f)f5. Which reason seems 
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Tlie writ qf right of advowson (6) (breve de )‘6c|p advocationis) 
was so called from th<^ words in the writ, whc^]^ it is com* 
mandetl, qwxt plen^ rectum teneas de advocatione. By this the 
inheritance of thetwvowson mi^ht be recovered, but the incum¬ 
bent could not 1)6 removed. Gibs. 784. 

And this writ lieth only for him that hath an estate, or right 
of estate, in the advowson, to him and his heirs in fee-simple; 
and is disturl)ed to present upon an avoidance; having not 
brought any action of quare impedit or darrein presentment 
within six months. Godotph. Hepertorium Camnicum, 648. (7) 

Darrein jyresentmmf is a writ which lieth, where a man or hig 
ancestor (8) hath presented a clerk to a church, and afterwards C 31 3 
(the church becoming void by the death of the said clerk or 
otherwise) a stranger presenteth liis clerk to the Siimc church, 
in disturl)ance of him wlio had last or whose ancestor had last 
presented. I'.Ij. Com. Dig. (^uore imprdit. (C. 1,2,3.) 

(^uare impedit is a writ wliich lieth also, where one hath an 
advowMin, and the parMJij dici, and another presents a clerk, or 
disturbs the riglufiil patron to present. And this writ was 
provided chietly I’or the sake of fmrehasers of advowsons, who 
could not luive tlie writ of danuin presentment: but so, that all 
wIm) may havi* tl)at writ, may have this of quart imjyedit, if they 
please. T.Ij. juuI 2 Inst, 3a(». (D) 


to be adopted in The King v. Marquis of Stafford and another, 
3 T. lltp. 646. Sec also The King v. The hank of England, Dough 
0*2 ir. For the Kcniedy by duplet querela, see ^rnchcr, Jtffusal, 3,, and 
///. Double 0}uaircl. 

(6) Hy the common law in all cases where the church was full by 
institution against a common person, or by institution and induction 
against the King, tlie rightful patron w'ould lose the advowson if he 
did not recover the inheritance of it by a writ of right of advowgon. 
Dosweifs ease, 6 lleji. lii. *2 lust. 357, 35S. Tliough the presenta¬ 
tion on which the cliurcli was full, was made by usurpation, or 
tliough the patron was an infant, feme covert, ^c.' 6 Co. 49. Sec 
further Cowipi's Digest, tit. iiliuaic Impcbit, (11. I.), and the proceed¬ 
ings in this writ, id. (11. *2.) 

(7) But a purchaser cannot have a writ of right of advowson, 
without alleging presentation in liis own time. *2 Inst* 355., and see 
in/ra, page 43. 

(8) But setHb, that no man can have an assize of darrein present- 
ment, without alleging a presentation in his own time. *2 Inst. 355., 
and sec infra, page 43. 

(9) If tlie right of nomination is in one, and of presentation in 
anotlicr, and either impedes the other in his right, a quare impedit 
lies.* hex v. Marquis of Stafford, 3 Term Kep. 646., and the party 
in whom the right of presentation is, is to judge of the qualihcatioo 
of the person nominated in the same manner as a bishop does: but 
if he object to the nominee on the ground of immorality, that must 
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‘ Unto the writ of right of ndvowson bclongeth the writ of 
indicaviii wliich is a writ of prohibition that lieth for the patron 
of a churchy whose clerk is defendant in the ecclesiastical court 
in an action for tithes, commenced by another clerk, and 
extending to the fourth part of the value of the church at least. 
T. L. Cod. 721. F. N. B. 30. 

Tills writ is not returnable; but if they cease not their suit, 
he shall Iiave an attachment. T. C. 

But at this day writs of indicavit and of right of ailvowson 
(as well as all other real actions) are grown almost obsolete, and 
seldom put in practice. Deg. p. 2. 

In pursuance of the writs of darrein presentment and quare 
impedit, there is another writ called 7ie admittasi which is 
where one hath an action of darrein presentnumt or quare hn» 
pediti depending in tlie common plcjxs, and lie supposeth that 
the bishop will admit the clerk of the defendant pending the 
plea betwixt them : in such case a writ issues to the bishop, 
requiring him not to admit a parson to such a church, until the 
right shall be determined. Fitzherh. Natura Brcviwn^ 87. 

And the writ of ne admittas must be suetl within the six 
months after the avoidance; for after the six months a man 
shall not have this writ, because then the bishop may collate 
for lapse; and therefore it is in vain then to sue for the 
writ, because the title to present is devolved to the bishop. 
F. N. B. 87. 

And if, notwithstanding the ne admittas^ the bishop doth 
admit the clerk of any other person, pending the suit, and he 
who brought the ne admittas dotli recover; then lie shall have a 
writ of quare incianbravit to the bishop, that he appear and shew 
why he hath inewnbered \.he church. F.F. B, 111. 

And if it be found liy verdict, that the bishop hath incum¬ 
bered the church, af4er a ne admittas delivered to him, and 
within six months after the avoidance; damages are to be 
[ 32 ] awarded to the plaintiff, and the bishop directed to disincumber 
the church. F. N. B, 111. 

Quare non cuimisit is a writ that lies where a man hath reco¬ 
vered an advowson, and sends his clerk to the bishop to be 
admitted, and the bishop will not receive him; then he sliall 
have the said writ against the bisliop. 'F. L. 

By Idle statute of mogna charta, 9 H. 3. c. 13., Assises of 
darrein presentment shall he always taken before the justices of the 
benchi and there shall be determined. 


be tried by a jury, id. 648. Quare impedit lies for a church and 
hospital: and the oMection that the one is ecclesiastical and the 
other temporal, is of no weight. Mayovy Sfc. of Bedford v. Biihopof 
Lincoln, WtUes Rep. 608, and 610., note. 
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• Ttie of which was for expedition, that lapse might not 

incur. 8 Inst. ST. 

By the 13 Ed. 1. West. Sec. c, 30. s. 2, ossiises darrein pre* 
sentment, and inquisitions of quare mpedity shall be determined 
in their own shire before one justice of the bench, and one 
knight, at a day and place certain in the bench assigned, whether 
the defendant consent or not; and there thejudqinent shall be given 
immediately. 

The reason of making this statute was in respect of the dtuiger 
of lapse; and therefore in favour of the patrons it is provided 
that tlie justices of nisi prius shall have power to give judgment 
in these two actions. 9 Just. 424. 

And although the words be, that there the judgment shall be 
given immediately; yet if the justices of prius do not give 
judgment, upon tlie return of the posteay judgment may be given 
by the court to which the return is made: for by these words the 
higher court is not restrained. 2 Inst. 424. 

And this act, giving to the justices of nisi pritis power to give 
judgment, they have lliereby a power inclusive, as incident there¬ 
unto, given them to award execution, that is, a writ to the bishop. 
But that writ is not returnable: But after the record be returned 
into the common bench, if the former writ be not executed, that 
court may grant a writ of sicut alias, returnable into that court. 
2 Inst. 424. 

[By the statute 14 3. .9^.1. c. 16. the justices of both 

benches, the chief baron, and the justices of may give 

their judgments in the country in assizes of darrein presentment 
and quare inipedity and return the same according to 12 Ed. 2. 
st. 1. cc. 3, 4.] 

By the 52 H. 3. c. 12. in assises of darrein presentment, and 
in a plea of quare impedit, of churches vacant, tlays shall be given 
from ffteen to fifteen, or from three weeks to three weeks, as the 
place shall happen to be near or far. And in a plea of quare 
impedit, if the disturber come not at the first day that he is sum¬ 
moned, nor cast no essoin, then he sliail be attached at another 
day; at wliich day if he come not, nor cast no essoin, he shall be 
distrained by the great distress; and if he come not then, by his 
default, a writ shall go to the bishop of ihe same place, that the claim 
of the disturber for that time sliall not be prejudicial to the 
plaintiff: saving to the disturber liis right at another time, wlien 
he will sue therefore. 

' In assises of darrein presentment and in a plea of quare im- 
pedit] This act extendeth not to a writ of quare non admisit, nor 
to an incumbravit; but only to the jtsslse of darrein presentment 
and quare impedit; and the reason thereof is, for fear of thg 
la]>se. 2 Inst. 124. 






Days shall he given from fifteen to fifteen^ By assent of parties, 
a longer day aiay be given than is prescribed by this act; but 
that a^ent be entered of record. 2 InM. 124. 

And it 19 to be observed, that by the common law, great 
delays are disallowed in four kinds of actions, viz. in all writs of 
dower, quare impedit, assise of darrein presentment^ and assise of 
novel disseisin; and therefore no protection shall be allowed, or 
essoin de servitio regis shall be cast in any of them. 2 Inst. 124. 

In a plea o/* quare impedit if the disturber come nol] At the 
common law, in a quare impedU, the process was summons, 
attachment, and distress infinite; which was mischievous in re¬ 
spect of the lapse: now it is provided, that if he appear not at 
the grand distress, judgment shall be given for the plaiutifF, and a 
writ to the bishop awarded. 2/«.?/. 124. 
k 33 ] cast no essoin'] Of essoins there have been five kinds, 

1. De servitio regis. 2. In terram sanctam. 3. Ultra mare. 

4. De malo lecH, called in the old books essonium de resiantisa, 

5. De mah veniendi: and this last is the common essoin, which 
is intended in this act. 2 Inst. 125. (a?) 

In a qtmre impedit or darrein presentment an essoin of tlie 
service of the king to the Holy Land, or beyond the sea, lieth not, 
for doubt of the lapse; but a common essoin lieth. 2 Inst. 125. 

A writ shall go to the bishop] Upon these words of the act, the 
plaintiff shall have a writ to the bishop without making of any 
title. 2 Inst. 125. 

And he shall have also besides, a writ to inquire of damages. 
2 Inst. 125, 

If the bishop be out of the realm, a writ to the bishop may be 
awarded to his vicar-general, for he is in the place of the bishop. 
2 Inst. 125. 

If the defendant appear at the grand distress, and take a day by 
prece partium, and after make clefeiult; no writ shall be awarded to 
ibe bishop: for tins case, in respect of his appearance, is out of the 
statute. But a new distress shall be awarded. 2lnst.\2h. 

By the 3 Ed. 1, c. 51. Forasmuch as it is great charity to do 
right unto all men at all times, when need shall be; by the as¬ 
sent of all the prelates it is provided, that assises of novel disseisin, 
mortdauncestor, and darrein presentment shall be taken in Advent, 
S^tuagesima, and Lent, even os well as inquests may be taken; 
and that at die special request of the king made unto the 
bishops. 

By the assent of all the prelates] Which is expressed, not that 
the prelates assented alone, but to manifest that this act, concern¬ 
ing the crossing of a canon of the churcli, was enacted by tlieir 
assents. 2 Inst. 265. 


(x) See tit. ^lefjsomf 
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Shall he taken in Advent^ Septua^esiifia* <tnd l^eMy The 
cause of die making of this statute doth manifi^dy appear by 
Britton, who being bishop of Hereford, and exp^ both in die 
common and canon luw, in his chapter of the dialU^I^ of jurors, 
saith thus: “ If sufficient jurors appear, some are removeable for 
« just challenge of the parties, and also in respect of the time; 

“ for all diings are not fit for all seasons: for it is forbidden by 
“ the canons of holy church upon pain of excommuniciition, 

“ that from the Scptiuigesima until eight days after Easter, and [ 34, ] 
“ from the beginning of Advent until eight days after the 
“ Epiphany, or in the days of the four times (that is, the ember 
days appointed for public fasts four times in the year), or in 
“ the days of the great Ictanies, or in rogation or gauge days, 

“ or in the week of Pentecost, or in time of harvest, or of 
vintage, which endnreth from the feast of St. Margaret (which 
“ is die twentieth of July), until fifteen days after the feast of 
“ St. Michael the archangel, or in the solemn feasts of the acts 
of saints, no man be sworn upon the Iioly Evangelists, nor 
any secular plea be holden in the times aforesaid; but that 
“ all these times be given for prayer to God, and to appease 
debate, and to accord them tliat be at discord, and to gather 
die fruits of the earth whereof the people may live, which are 
“ works of piety and charity.” 2 Inst. 264. 

By the 13/>?.!. West. Sec. c. 5. Whereas of advowsons of 
churches tlicre be but three original writs, that is to say, one 
writ of right and two of possession, which be darrein preserU- 
went and quare impedit; and hitherto it bath been used in the 
realm, that when a?ff/ having no right to present^ had presented to 
any church whose clerk was admitted, he that was very patron could 
not recover his advowson, but only by a writ of right, which should- 
he tried by battel or by great assise ; whereby heirs within age, by 
fi’aiul, or else by negligence of their wardens, and heirs both of 
great and mean estate, by negligence or fraud of tenants by die 
curtesy, women tenants in dower, or otherwise for term of life, 
or for years, or in fee-tail, were many times disinherited of dieir 
advowson, or at least (which was the belter for them) were driven 
to their writ of right, in which case hitherto they were utterly 
disinherited; It is provided, that such presentments shall not be so 
jrrfijndicial to the right heirs, or to them unto whom such advowsons 
ought to revert after the death of any persons ; for as often as any, 
having no right, doth present during the time that such heirs are 
in ward, or during the estates of tenants in dower, by the curtesy, 
or otherwise for term of life, or of years, or in biiJ, at die next 
avoidance, when the heir is come to full age, or when after the 
death of the tenants before-named, the advowson shall revert 
unto the heir being of full age, he shall have such action by 
writ of advowson possessory, as die last ancestor of such an 

1) 4 
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heir should have had at the last avoidance happening in his time, 
bang of before his death, or before the demise was 

made for ^IKi of life, or in fee-tail, as before is said. 

9(xifm shaU w^iUrved in presentments made unto churches, being of 
C 35 ] Me inheritance of wives, what time they shall be under the power 
of their husbands, which must be aided by this statute by the 
remedy aforesaid. Also religious men, as bishops, archdeacons, 
parsons of churches, and other spiritual men, shall be aided by this 
statute, in case any having no right to present, do present unto 
churches belonging to prelacies, spiritual dignities, parsonages, 
or to houses of religion, what time such liouses, prelacies, spiritual 
dignities, or parsonages be vacant, s. 1. 

Neither shall this act be so largely understood, that such per¬ 
sons for whose remedy the statute was ordained shall have the 
recovery aforesaid, surmising that guardians of heirs, tenants 
in tail by the curtesy, tenants in dower, for term of life, or for 
years, or husbands, which faintly have defended pleas moved by 
them, or against them; because the judgments given in the 
king’s courts shall not be adnulled by this statute, the judgment 
shall stand in his force, until it be reversed in the court of the 
king as erroneous, if error be found; or by assise of darrein 
presentment, or by inquest by a writ of quare impedit, if it "be 
passed, or be adnulled by atuiint, or certification, which shall be 
freely granted. And from henceforth one form of pleading 
shall be observed among justices in writ of darrein presentment 
and quare impedit, in this respect, if the defendant allcgeth 
plenarty of llie church of his own prescntatioil, the plea shall mt 
fail by reason of the plenarty; so that the writ be purchased within 
six months, though he cannot recover liis presentation within the 
six months. And where it chanceth, that after the death of the 
ancestor of him that presented his clerk unto a church, the same 
advowson is assigned in dower to any woman, or to tenant by 
the curtesy, which do present, and after the death of such 
tenants the vemj heir is disturbed to present wlien the church is 
void ; it is provided, that from henceforth it shall be in the 
election of the party disturbed, whether he w'ill sue a writ of a 
quare impedit, or of darrein presentment. The same shall be 
observed in advowsons demised for term of life, or years, or in 
fee-tail. s. 2. 

And from henceforth in writs of qunre hnpeditdarreinprC” 
sentment, damages shall he awarded, tliat is to wit, if the time of 
six months pass by the disturbance of any, so that the bishop do 
confer to the church, and tlie very patron loseth his presentation 
for that time, damages shall be awarded ybr two years* value of the 
church. And if the six months be not passed, but the present¬ 
ment be deraigned within the said time, then damages sliall be 
awarded to the half year’s value of the church. And if the dis- 
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turber have not whereof he may recompence damages} in case 
where the bishop conferreth by lapse of tini(|^: ^e shall be 
punished by two years’ imprisonment; and if dif.fi^owson be 
deraigncd within the half year; yet the disiu^^l' shall be [ 36 ] 
punished by the imprisonment of half a year. s. 3. 

And from henceforth writs shall be granted for chapels, pre¬ 
bends, vicarages, hospitals, ubbies, priories, and other houses, 
which be of tlie advowsons of other men that have not been used 
to be granted before. And when the parson of any church is 
disturl^ed to demand tithes in the next parish by a writ of indi- 
cavit, the patron of the parson so disturbed shall have a writ to 
demand the advowson of the tithes being in demand; and when it 
is deraigncd, then shall tlie plea pass in the court Christian, as far 
forth ns it is deraigned in the king’s court, s. 4. 

S. 1. That where any having no right to presenty had preserUed] 

By this it appeareth, that no plcnarty doth put the patron that 
hath title to present ojit of possession, but only plenarty by pre¬ 
sentation ; but plenarty by collation doth put him that had right 
to collate out of possession. 1 Inst. 344. 2 Inst. 356. 

Had presaited to any churcJi] 'I'his is intendeil of a church 
presentativo. 2 Inst. 356. 

Whose clerk was admitted] AUxiit that admitted in its proper 
sense is, when the bishop upon examination findeth him able, 
yet here it is tiikcn for institution; because that before insti¬ 
tution, the rightful patron is not put out of possession. And it 
is to be observed, that by tlie institution, the church, as to all 
common persons, is full as to tlie spirituality, that is, the cure of 
souls, which the bishop by the act of institution bath committed 
to him; but before induction the parson hath not the temporalities 
belonging to his rectory. 2 Inst. 356. 

But the church is not fidl against tlie king, before induction ; 
because in the king’s case plenarty is to be intended of a full and 
complete plenarty, as well to the temporalities jis to the spiritualty. 

2 Inst. 356. 

And if there be an usurpation upon the king, by a complete 
plenarty; the king cannot present to the church before he hatli 
removed the incumbcMit by gunre impedif., lest contentions might 
grow in the church between the several claiincrs of the benefice to 
the disturbance or hinderance of divine service; and this wns by 
the common law. 2 Inst. 357. 

But in that case, the king is only put out of possession as to the 
bringing of an action; but the inheritance of the advowson is not 
devested out of him. 2 Inst. 357. 

He that was very patron could not recover his advowson] At the 
common Inw, if a stranger had presented liis clerk, and he had 
been admitted and instituted to a church, whei-eof any subject [ 37 3 
had been lawful patron: the patron had no other remedy to re- 
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cover his advowson, but a writ of right of advowson, wherein the 
incumbent not to be removed. And so it was at the corn* 
mon law^’if })A<.|isurpation hat) been had upon an infant or 
covert, havtbg an advowson by descent, or upon tenant for life, or 
the like; the infant, /erne covert, and he in the reversion, were 
driven to their writ of right of tidvowson; for at the common 
law, if the chmrch were once full, the incumbent could not l)e re¬ 
moved, and plenarty generally was a good plea in a qmre iinpedit 
or assise of darrein presentment, and Uie reason of this was, to tlie 
intent tliat the incumlx^nt might quietly intend and apply himself 
to this spiritual charge; and the law did intend, that the bishop 
that had cure of souls within his diocese, would admit and insti¬ 
tute an able man for the discharge of the spiritual function, and 
that the bishop would do right to every patron within his dio¬ 
cese. But at tlie common law, if any had usurped upon the king, 
and his presentee had been admitted, instituted, and inducted (for 
without induction the church had not been full against the king), 
the king might have removed him by qxiare impedit, and have 
been restored to his preseiitotion; for therein he hath a preroga¬ 
tive, that nullum tempvs occurrit regi ; but he could not present, 
for the plenarty barred him of that, neitlier could he remove him 
any way but by action, to the end the cimrch might he the more 
quiet in the mean time; neitlier did tlie king recover damages in his 
quare impedit at the common law. But this statute hath altered 
the common law in all these cases. 1 Inst. 344. 2 Inst. 356. 

But only by a writ of right"] This is to be understood, where 
the patron had a fcc-simplc, and that he or some of his ancestors 
had presented: but if the patron claimed the fee-simple of the 
advowson by purchase, and had never presented; there he could 
have no writ of right.of advowson, but before this statute had 
lost fhe advowson. And likewise if tenant in tail, or tenmU for 
life, had suffered any usurpation; they had been remediless by 
the common law because tiiey could have no writ of right. 
2 Inst. 357. 359. 

Which should be tried by battel] Tliis is an ancient trial in our 
law, which the defendant might chuse in divers coses, as especially 
here in a writ of right, {y) 

[ 38 ] Or by great ossesc] This, in general, is a writ that lies, where 
any man is put out of his lands or tenements, or of any profit to 
be taken in a certain place; and so, disseised of liis freehold. 
Terms of the L. 

It is provided, that such presentments] The words before going, 
to which these have reference, extend only to '^heirs in ward; 


(y) For the description of this trial, see 3 Bl. Com. 338. [No wager 
of, or trial by battel can now be had. 59 Geo. 3. c.46. s. 2.: and 
sec Ashford v. Thornton, 1 Bar. Aid. Rep. 105.] 
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but these words are to be expounded of such presentments as 
are within the same mischief: and therefore this act extends to 
heirs of advowsons, though they be out of wafd. 2 Inst. 351* 
[359.] 

Shall not be so prejudicial to the right Ace’rs] This act relieveth 
only infants [jmA femes covertes'l that have advowsons by descent; 
for if an infant [or feme, caverte'] hath an advowson by purchase, 
he remaineth at the common law, and is not remedi^ by this 
net. 2[353. 357. 358. Jones, ^3.1 

And this being a law that suppressoth wrong, and advanceth 
right, doth bind the king, though he be not named in tlie act. 
2 Inst. 358. 

Or to them unto whom such advowsons ought to revert after the 
death of any persojis] That is, to tliose heirs that have the re¬ 
version of the advowson by descent; but the heir of him in the 
remainder is not within the purview of this act. 2 Inst. 358. (1) 

After the death of any persons'] That is, of tenant by the curtesy, 
tenant in dower, or otherwise for life, or for years, or in fee-tail. 
2 Inst. 358, 359. [or tenant by statute merchant, staple or elegit. 
2 Inst. 359. Jones, 48,] 

I'he same shall be observed in presentments made unto churches 
being of the inheritance (f wives] But if a feme covert lialli an ad¬ 
vowson by purchase, and not by inheritance; she is not within 
the remedy of this act. 2 Inst. 359. 

Also religious men, as bishops, archdeacons, parsons of churches, 
and other spiritual men shall be aided by this statute] By this pre¬ 
sentation and usurpation in time of vacation (2), albeit the free¬ 
hold and inheritance is in abeyance; yet the usurper gainetli a 
fee-simple in the advowson: like as if one entereth into lands 
during the vacation, and claimeth the same as his inheritance, he 
gainelh an inheritance by wrong. But yet as the dying seised 
of lands in that case during the vacation shall not take away the 
entry of the successor, no more shall the usurpation during the 
vacation take away the right of presentation when the clmrch 


(1) And this though the ancestor purcJtased and never presented. 
9, Inst. 359. Again, quare impedit lies by the successor of him in 
reversion if an usurpation be on the lessee, &c. of an ecclesiastical 
person, Setnb, Dalton v. Bishop of Ely, Jones, 48. But the reversioner 
himself taking by purchase is not within the statute, being the 
grantor, though his heir is, and may present and have quare impedit, 

9lnst.S59, s^ibk, 

(2) Thus, if an usurpation is on a bishop or other ecclesiastical 
person, his successor shall not have a qmre impedit, for the statute 
aids only upon an usurpation in the vacation, or when the ancestor 
could not have remedy at the time of the usurpation, semb. Dalton 
V. Bishop of Ely, Jones, 47.49. F.N.B. 34. M. 



SS a 680 t 9 *(on. 

t 

becomes void: and if he be disturbed he shall have his quare 
impedU» 2 Inst. 359. 

• S. 2. The jjiUa shall not fail by reason of the plenarty] By the 
common law, plenarty before the writ of quare impedit brought 
[ 89 ] was a good plea, but plenarty hanging the writ was no bar at the 
common law ,* but now by this statute, plenarty is no plea in a 
quare impedit or darrein presentment^ unless it be by the space of 
six months before the quare impedit brought; for if the rightful 
patron bring his action within six months, it is maintainable by 
this statute; which short purview doth remedy many mischiefs 
at the common law. 2 Inst. 360. 

But this doth not bind the king: for plenarty by the space of 
six months is no bar against liim, for he may have his quare 
impedit when he will; and that, whether he claimeth in the right 
of his crown, or in the right of a subject. 2 Inst. 360. (?) 

So that the writ be purchased within six mont/is^ And because 
this computation doth concern the church, it is great reason that 
it shall be made according to the computation of the church, 
which churclimcn do best know : and therefore the computation 
shall be made accoixling to the kalcndar for one half year; and 
not accounting tw'enty-eiglit days to the month. 2 l7ist. 360. (3) 

The very heir is disturbed to presenf] Hereby the heir in re¬ 
version is provided for, and not the lessor himself. And albeit 
tenant by curtesy, tenant in dower, tenant for life, or tenant in 
tail presented last; yet the heir to whom the reversion falleth in 
possession, sliall have by this brunch an assise of darrein present¬ 
ment, albeit the heir or his ancestor did not immediately present 
before. 2 Inst. 361. 

S. 3. Dances shall he awarded^ Before the making of lliis 
act, the plaintiff in a quare impedit recovered no damages, lest 
any profit the patron sliould take should savour of simony, winch 
the common law did detest. And this is the cause that the king 
in a quare impedit recovereth no damages ; because he could re¬ 
cover none bv the common law, and the kiiig is not witln'n the 
purview of this clause. 2 Inst. 361. 

And forasmuch as no damages were in a quare impedit at the 


(z) As e.g. in right of a ward. Ibid. 

(3) ITiat a quare ini^tedit cannot issue after six months where a 
person has been presented to a living by one who has not a right, is 
a rule very proper to be adopted in equity, because it is the general 
rule that equity follows the law, whether originally a resolution of 
common law or introduced by statute. The ISl^d. 1. c..5. was in¬ 
tended to secure the peace of the churduand being considered as a 
statute of limitation, is a bar of an equitable as well as legal right; 
and therefore a plea of plenarty of six months and upwards will 
be allowed. Boteler v. Allington, 3 Atk. 455. And sec Gardiuer 
Griffith, ante, 19. 






common law, and this act ailer tlie statute of Glocester (which 
gave costs in certain cases) giveth damages onIy.js tlicrefore in 
this cose the plaintiff shall recover no costs. 2362. 

But in the cjise Holt and Holland^ M,SZ C. 2. where the 
question w'as, whether the plaintiff in a quare impedit should 
have costs, it was ruled, that if it is a quare impedit by the 
common law, there can be no costs; if by statute, there must be 
costs; and if the church is full of the defendant by institution, 
then it is a quare impedit within this statute of the 13 Ed, 1, c. 5. 
if not, it is at the conunon law. Skin.2b. (a) 

So that the bishop do confer to the chtircJi] Albeit the bishop 
hath not collated, yet if he hath the right of collation, the 
plaintiff' shall, if he will, recover double damages, witliin the 
meaning of tliis act. But if notwithstanding the bishop’s title 
to collate, the church remaineth foirf, the plaintifl’ may recover 
his presentation; and if he doth, the damages shall be only for 
half a year: in which case he hath his election, cither to lose 
his presentation, and have double damages, or to have his 
presentation with single damages. (/») 2/w.v^. 362. 

For two years'^ value of the churcli] And this shall lie ac¬ 
counted according to llic true value, as the siune may be letten. 
2 lust. 362. 

S. 4. Shall have a ivrit to demand the advouson of the tithes'] 
By the common hw, if the incumbent of one patron demanded 
titlics against the incumbent of another patron, the writ of 
imlicavit did lie; for that the right of the patroimge should 
come in question: for by the presentation of the pati*on, his 
iiicuinbeiit is to liave tlie tithes, which are the profits of the 
church. And in a writ of right of advow'son, the pati'on shall 
allege the csplccs (or profits) in his incumbent in taking of the 
great and small tithes; and therefore if the right of tithes came 
in question, that concerned the right of advowson, the writ of 
mdicat'it did lie. 2 Inst. 363. 

The mischief before this stiitute was, that seeing. the right of 
tithes could not be tried between the two persons after the 
indicavit granted, the person prohibited was without remedy for 
trial of the right of tithes; and therefore this act doth give the 


(a) By the latter authorities no costs are given in a quare impedit. 
Bull. N. P. 328. Sayer on Costs, 6. HuUoch on Costs, 7. Even 
though the defendant have judgment on demurrer. Thrale and 
oitters v. the Bishop of London and others, 1 H, Bla. .530. For the 
stat. 8& 9 W.S,cA\. which gives costs ort demurrer, is construed to 
give them in such cases only where both parties are entitled to them. 
But on a writ of error the plaintift’ is entitled to costs and damages, 
by 3 H. 7. c. 10. if judgment be affirmed, or the writ be discontinued, 
or defendant nonsuited. Vide infra, p. 46. note (6). 

{h') In such case no damages, vide SLev, 59. Serjt. HtUs MSS. 
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pattott) whoK clerk is prohibited) a writ of rigiit of advowson 

C 41 ] of dihes; an^ if the right be tried for the demandant, the cause 
shall be removed into the court Christian. 2 Inst 363. 

But what if' the patron hatli but an estate for life, so as he 
cannot have this writ of right of advowson ; what remedy shall 
l)e had for trial of the right of tithes in this case ? It scemetli 
that by construction of this statute, the defendant in the indicarnt 
appearing upon the atUichment, shall plead to the right of the 
tithes in the king’s court: or otherwise he shall be without 
remedy. 2 Inst. 364. 

By the 34 Ed. 1. st. 1. {de conjunctim feoffatis) : Forasmuch as 
plctos in courts spiritual heretofore had many times unmeet delays, 
for that our writ that is called indicavit wjis many times brought 
liefore the judges, of such matters when they were l}egun, aiid 
thereupon our chief justices could not procee<l lawfully nor in clue 
manner to award a writ of consultation upon such manner of 
process; it is agreed, that such a writ of indicavit shall Jiot Ixj 
granted from henceforth to any, before the matter hanguig in the 
spiritual court between the parties be recorded, and that our 
chancellor shall be certified ther^f, by the sight and inspection 
of the libel. 

[ 42 3 By the statute of nrticxdi cleric 9 7oV/. 2. st. I. r. 2. If debate 
do arise upon the right of tithes, having its tiriginal from the 
right of patronage, and the quantity of the same titlies do come 
unto tlie fourtli part of the goods of the church; the king’s prohi¬ 
bition shall hold place, if the cause come before a judge spiritual. 

By the 12 Ed. 2. c, 4. As to tlie inquests to be taken iqxin writs 
of quare impedit, it shall be done as is contained in tlie statute of 
the 13 Ed. 1. st. 1. c. 30. And the justices shall have power to 
record nonsuits and defaults in the country, and to give judg¬ 
ment thereupon, as they do in the bench, and there to re|)ort 
that whidi they have done, and there to l)e enrolled. And if it 
happen that the justice or justices that sluill be assigned to take 
such inquests in the country do not come, or if they come into 
the country at tlic day assigned, yet the parties and persons of 
such inquests shall keep their day in the bench. 

By tlie 1 Mar. sois. 2. c. 5. Whereas by the statute of the 
32 H. 8. c. 2. in some cases prescription is limited to sixty years, 
and in other cas^ to fifty years, which being not disproved sliall 
after trial had be a bar for ever to all writs in such cases; and a 
doubt hath been whether the same shall extend to a writ of right 
of advowson, a quare impeditf Jure palronatm, or assise of 
darrein presentment, where the claimant cannot lay the esplees, 
seisin, or presentment in him, his ancestors, or predecessors, or in 
him or them bv whom they claim, within sixty years next before: 
it is enacted, that the same shall not extend to any writ of right 
of advowson, quare impedit, or assise of darrein presentment. 
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nor juB patronatuB; but that all persons may maintain and 
pursue the same ns they miglit have done before thte making of 
the said act. 

It hath been generally received for law, that if dne who is not 
a rightful patron doth in due form of law, without any corrupt 
contract, present a clerk to a presentative living, in tbe time of 
peace, (when the courts are open, and consequently the rightful 
patron is at liberty to bring his quare impedit within the six 
months if he pleaseth,) and such presentation taketh effect, and 
institution and induction be had thereupon, and the clerk 
remains six months in possession before the true patron com- 
menceth liis suit; he thereby Ijecomes a lawftil incumbent, and 
may enjoy the living during his life. Anti although formerly 
the true patron might, on the next avoidance, recover his 
ancient right in many coses, yet he could not do it in all; but [ 'IS 3 
in some was for ever barred of any remedy, (c) But now by 
the statute of the 7 jinn. c. 18. Vorasmiich as the pleiuling in a 
quiire impedit is fountl very difficult, whereby many patrons ai*e 
either defeated of their rights of presenUition, or put to great 
charge and trouble to recover their right; it is therefore enacted, 
timt no usurpation upon any avoidance in any church, vicarage, 
or other ecclesiastical ]>romotion, shall displace the estate or in¬ 
terest of ajiv perMui eiitilKal to tlic advowson or patronage thereof, 
or turn it to a riglit; hut he tliat w’oiild have had a right if no 
usurpation had been, may present or maintain his qnare imjipdit 
upon the next or any other avoidance (if distiirlK*d) notwithstand¬ 
ing siich usurpation. c. 7. (4) 

[By Btat 13 8c \\Car.2. r. 25., all ndvowsons, rectories, im¬ 
propriate glelx^ lands and tithes taken from H. M.’s loyal sub¬ 
jects, by the usurj)cd jx)wcr of the Long Parliament, were 
j'ostored to them.] 

Bv the 20 O. 2. c. 52. AH titles and snits and actions of 
qnare. impedit, arc excepted out of the general pardon granted 
by that act (to all persons concerned in the late rebellion). 

By the 24 f?. 2. c. 48. intituled. An act for the abbreviation 
of Michaelmas term :—Whcrecis before the making of this act, 
all writs of summons to warrant against the vouchei's upon com¬ 
mon recoveries had, in w’rits of entry, and writs of right of advow¬ 
son were made for five returns inclusive: for the more speetly 
jjerfeciing of such recovery, it is enacted, that every such writ of 


(c) Sec Nob. 322. who says, timt an advowson is one of the things 
whereupon usurpation works more violently than upon any posses¬ 
sion corporal. 

(4) Tile stat. 7 Ann. c, enacting that, the interest of the patron 
of an advowson shall not be displaced by usurpation, is not retro¬ 
spective. Attorney General v. Bishop of Litchjie^, 5 Vts, 828. 
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suinnMHts,. warrant upon the appettfance of the tenant to every 
such' writ of- entry and writ of right of advowson, shall be 
abridged tQ four returns inclusive, s. 8. 

An assise K^ dwrem presentment uo man can have, without 
allcgiitg a presentment in his own time. 2 Inst. 35.5. 

A writ of riglitof advowson a purc/iaser cannot have, without 
alleging a presenUition in his own time: but a quare impedit a 
purchaser may have, iuid allege a presentation in him from 
whom he purchased the same; and to that end was the quarc 
impedit {novlded, for remedy of such purchasei’s. 2 Inst. 
355. 358. ’* 

And seeing the writ of quare impedit doth lie ft)r all persons 
wlio may maintain an assise of darrein presentment, it seems to 
be the safest course to bring that writ upon any disturbance: 
but although it be said that a man may in immy cases have 
either writ, yet in no ciisc cun he maintain botli; therefore if 
[ 44 ] the pluintilf hath brought a quare impedit upon a disturbance, 
and lianging the same, doth bring an assise of darrein present- 
meiU against the same dcfendmits, the dcfeiulunts may in 
pleading shew this special matt^?^n certain, and aver that both 
w’rits are upon tlie same avoidance; and die writ of darrein 
presentment will l>e abated, {d) And if an assise of darrein 
presenting be first brought, and after that a quare impedit for 
the same avoidance; the iisslse shall aUue, and the quare impedit 
shall stand; for the quare impedit b of an higher nature than 
the assise. IVats. c. 22. 

^V^len by the judgment in a quare impedit the inheritance, 
estate, or interest of the patron that presented is to lx; divested, 
such patron ought to lx; named in the writ; because the patron¬ 
age should else be recovered against him who had noditng in 
the patronage, namely, the clerk; and it is not reason that he 
who is patron sliould be dispossessed and ousted of his patronage, 
when he is stranger and not party to the action, especially when 
he may be made a party. Wats, c, 24. (c) 

And not only the pati’on, but also his incumbent, must he 
named in the writ; for if an incumbent at the time of purchas¬ 
ing the original wgt be admitted and iastituted at the present¬ 
ation of any one, altliough the ordinary and his patron lie named,- 
yet such incumbent that is not mentioned shall not bcremove<l, 
but only the patronage recovered. Wats. c.24. {g) 


(d) Hob. 184. Nemo ddbet bis vexari si constet curite quod sit pro 
una et eadem causa. 5licp.61.a. 

(e) Hob. 199.' Cro.Jdc.63\. afiter where the presentation alone 
is to be recovered. Saville, Cos. 184. Palm. 311. When the patron 
is omitted, the incumbent must plead in abatement. Hob. 317* 

(g) 6 51. b. Quia res in^ alios acta alteri nocere nm dd)et. 






And ill some cases it is nedessat^ also io name tho.ordifiary in 
the writ; for if the patron be dismrbed in presen^tig* and' the 
church be not filled> the ordinary is to be nam^'d.^ the wril, or 
else he will collate hanging the suit by lapse; wn&reos if he be 
named, he must either disclaim, and then judgment may be had 
against him, or else he must plead, and so allow himself to \>e a 
disturber, and being made party to the action, he is barred of 
the advantage of lapse. fFals. c. 24. (/i) 

Quore impedit is a possessory action, and therefore not to be [ 45 3 
maintained without a possession; for wliich reason tlie plmntii!:’ 

[whether he be the l^ng, or a common person3 must always de¬ 
clare upon a presentation made by himself or bis ancestor, or 
one whose estate he hath, or by the grantee of the next avoid¬ 
ance, or by his lessee lor life or for years. 3 Salk. 293. (4) 

But yet the want tliereof may be cured by verdict. Str. 100(3. (5) 

In all writs of quare imptdiiy the test of- tlie writ ought to^ 
made the veryday. it is taken out, and not at any time before, and 
this by reason of the lapse. Wats. c. 23. (t) 

The process in quart impaUt are summons, attachment, and 
distress peremptory. Am! tiSl sherilV must summon the de- 
feiulaiit by good summoners, and return their names upon the 
original writ, and not return common summoners, as John 
Doe and Richard Roe; for a writ of deceit lieth, if tlie sum¬ 
mons were not made indeed. But if the king he plaintiil' and 
the defendant be not summon^, lun* attached, nor distrained, 


Co. Lit. OH-, h. 

(4) Vaugh. 17. .57. And sec Coin. Dig. Pleader^ (3 I. 5.) 

(5) So the plaintiff* must allege a title to the advouson in some one 
from whom he claims by descent. Digby v. Fitzhathert^ Hobarty 102. 
Birchy.Bp.of Lichjicldy 3 Dos. Se Pul. Pep.\\^. And this though the 
ancestor took by purchase, and had never presented. 2 Inst. 359. 
But a bishop defendant cannot, after insisting on a right by lapse, and 
confessing and awarding a presentation stated by the plaintiff, object 
to the sumciency of the right to present set out in the declaration. 
Bp. of Sali^urg v. Philips^ 1 Lord Raym. 535. 1 Salkeld, 43. 

Plaintiff must allege a seisin in fee or for life, &c. Sec Com. Dig. 
Plfodery (3 I. 4.) Nonsuit after appearance is pcrcmptuly. Beckley 
V. Hasisardy 2 Salk, Hep. 559. As to declaration, plea, replication, 
issue, judgment, &c. in general, in quare impedity sec Com. Dig. 
Pleaikry (3 I. 3.) and (3 I. 6.) — (3 I. 12.) TItrale v. Bp. of London, 
1 Hen. Bla. 376. Birch v. Bp. of Lichfeld^ ^c., 3'.^ois. Sj Pul. 444. 
Rex V. Archbp. (f Armagh, 2 Stra. 837. Rex and another v. Bp, of 
London and an^er, 2 Salk. Rep. 559. As to variance between de¬ 
claration and writ, sec rf Salisbury y. Philips, \ Lord Raym, 5^. 
1 iSatt. 43. 

(t) For if the writ abat^' no new writ can be brought after the 
six months. 7 Rep. 27. 
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and the kii^ hath jud^en| by default, no writ of deceit lietli. 
' ‘Whu. c, 26. (A) ^ 

'* fiy a ocmsdttttion of archbishop Langton, If two are presented 
to one and the same church, the custody thei’eof shall be given 
to neither of them, pending the suit. And if the right of 
collating to such churen shall lapse to tlie bishop; in such case, 
lest either of the parties should be prejudiced by the lushop’s 
collation, who shall afterwards carry his cause as to the right of 
patronage, it is decreed, tliat the bishop shall collate neither of 
tho» whtrhrfve been presented to the same church for that turn, 
unless by consent of both the patrons. Lind, 215. 

And by the statitte.o( the 3 Ed. 1. r. 28. None of tlie king’s 
clerks, nor of any justicer, shall receive the presentment of any 
church, for the which any plea or debate is in the king’s court, 
without special licence of the king; and that the king forbiddeth, 
upon pain to lose the church, and his service. 

■The mischief l)efore which net was, that pending a suit for a 
church in tlie king’s court, the one party or the other would pre¬ 
sent the chaplain of tlie king, or. of some of the judges, tlie more 
to countenance the one party, fMd discourage the other; and at 
that time the mischief was greater, liecause if the clerk of an 
[ 46 ] usurper was instituted, the true patron had no remedy, but by a 
writ of right of advowson. 2 Inst. 212. 

And by the statute of the 18 Ed. l.s/. l.e. 49. it is enacted 
asfolloweth: Tlie chancellor, treasurer, justices, nor any of the 
king’s counsel, nor clerk of thd chancery, nor of tlie exchequer, 
nor of any justice or other officer, nor any of the king’s house, 
clerk nor lay, shall not receive any church nor advowson of a 
church, land nor tenement in fee, by gift nor by purchase, nor 
to farm, nor by champerty, nor otlierwise, so long as tlie tiling is 
in plea before os, or before any of our officers; nor slffill take no 
reward thereof. And he that doth contrary to this act, cither himself 
or by another, or make any bargain, shall be punished at the 
kin^s pleasure, os well he tlmt purchaseth as he that doth sell. 

In assise of darrein preseiUmenty six of the jury ought to have 
the view of the church, to the intent that they may put the 
plaintiff into possession if he do recover. fVats. c. 26. 

Judgment being given, the effects thereof are, that in gn 
assise of darrein presentment, he that pi'evails shall recover the 
presentment, and six of the jury who had view of the cltiurch 
may put the plaintiff into possession if he doth recover. . In a 
« ■ 


(A) 1 Brownlow, 158.' 853.5. It Inst. 126. And by the cbi^ 

mon law, before 52 If. 3. c. l^^Stat. Matlbr. the distress was Iq^itC, 
»d. 124. And see further, os io 'pTofieii \r\qHareimpedU, Cam. Dig. 
Pleader, (SI, I, ^ ^ 
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qvxxrt impedit (6)) he tliat recovers, reoovers the a^vowson as 
well as tlic presentment. But in Iwth writs, by the Very judg* 
nient absolutely given, there is this eiFcct of the judgment, tliat 
the incumbent that was in n church when the writ was brought, 
if named in the writ, is actually removed; but if not named^in 
the writ, he shall never be removed. Wats. c. 29. (/) ^ 

Anotlier effect of a jiidgmetit given in a queire impedit or 
darrein presentment is, tlmt he for whom the judgment is given 
shall recover as well his damages, as his presentment and ad- 
vowson, by the aforesaid statute of the 13 Ed. 1. st 1. e. 5. 
fVats. c. 28. (m) 

And tlic recoverer shall have a writ to Uie bishop to admit [ 47 ] 
his clerk, fra/s. c. 29. 

By a constitution of archbishop Boniface, If when a man 
hath recovered his right of patronage in the king’s court, the 
king doth write to the bishops or to any otiier tvho hath jxnvcr to 
grant institutionf that he admit the clerk presented by such 
person having so recovered as aforesaid; the clerk presented 
shall be freely admitted^ if the benefice he vacant, and there l)e 
no other canonical imp^iinent, ^lat tlic patron be not injured. 

But if the lieUeficc be not vacant, the prelate may excuse him¬ 
self to the king or his justices, by answering, that because the 
benefice is not vacant, he cannot Uierefore fulfil the king’s man¬ 
date. But the patron may, if he pleasetli, present again the 
pei-son who is in possession ; that so the right of him who hath 
so recovered niav be declared for the future. 

rite king doth write to the bishop'] That is, by writ issuing out 
of his court. And if the blsliop, upon receijit of tlie writ, doth 
not admit the clerk, another w’rit shall issue, which is called the 
writ of quart non admisit. IVats. r. 28. 

And it is said, the very judgment in a quare impedit is an 


(G) See as to judgment in qwire xmpedit^ Coin. IMg. Pleadexy 
(3 I. 11.) 

(/) 6 Rep.^\. h. Cro. Chr. 318. Vith siqmi, p.W. By 13 Ed. I. 

21 r. 30. tJie judge of ww* pritis has power to give judgment 
immediately; yet if he do not, upon the return of the judg¬ 

ment niay be given by the court to which the return is made. 
Bull. N.P. 123. 

(»i^ By 9 H, 7.C. lOl If the defendant bring a writ of ciTor, and 
judgment bo affirmed, or the writ be discontinued, or defendant 
nonsuited, the plaintiff shall recover his costs and damages for his 
wrongful delay. By virtue of this statute, the court of A'. .B. have, 
upon a writ of error, awarded damages according to tlie value of 
the church found by the verdict; bujt as the real damases which the 
plaintiff sustain^ is only the being kept out of the half-year's value, 
the legal interest on that sebms to be all that he is entitled to. 
Bull. N.P. 125. 
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atfiblloh^ of ‘hte’ coiitihtie Ml 'the pos- 

deyUctp ): and if tli6 Maiiinff be ih^tifutfcd updn a writ to 
^he biiihbto, d^endttnt cafthot ; and if he doth^ a pro- 

fiibilToh liM i“h this brise the bfehdp atifs as the king's 

milii^^^ tfrid licit ns a 'jiVclgb. S Sb/S. 294. • ■ 

m anp ai^i’ who hath power to nrOTif, inih'fti/irin] As, the 
dean, or hrchaeacon, or c^her such liWY^Who mav have such 
power by custom, prescription, or special privilege. ijind. ^VT. 

<idmit(e(t} That is, without making any in¬ 
quisition *01 the right of patronage; because it is enough that 
the king by bis^lettere testifieth tliat he liath obtained the right 
(^patronage in llts tfourt. Lind, 217. 

■ the learning concerning cfnnWn Resentment seems 

now to be Jiifirely obsoTete. Before the statute of the 7 
abovementionedi the dClemmation upon a darrein presentment 
was conclusive, between the patron or his heirs and a 
[ 48 ] s^Tinger: foi*, till' then, the full possession of the advowson was 
in him who presented last and his heirs; unless, since tliat pre¬ 
sentation, the jclerk hatl been ^cted within six months, or the 
rightful pati'Cirhad recovered the advowson in n writ of right, 
which is a title superior to all others. Bnt that statute having 
given a right to any person to bring a quare impedity and U» 
recoveV (if his title be good) notwithstanding the last present¬ 
ation, by whomsoever made; assises of darrein presentmenty now 
nbt lieing in anywise conclusive, ■ have been totally disused, as 
^indeed they began to be beforb'; oqmre impedit being a more 
general, and tnerefore a more usum ^c^on. For the assise of 
darrein presentment only where it limit* hath an advowson by 
descent from his anchors ,* but Aiywrit of quare impedit is 
equally remedial whether a man entinte title by descent or by 
purchase. 8 i?fe. Cbw. 245. . 


Form of the grant of a perpetual advowson. 


indenture made the 
6f the reign of our sovereign lord 


day of- 


in the 


of Great 


M 

year 

' Briiainy Loanee and Ireland kingy defender of the faithy and so 

fbrth^ andin iheyear of our Lord - Betioeen A. B. of-^ 

-— esguire, of the one party and C. D. of 


IH 


in the 


of- 


genUenutHy of the other part; Witnessethy 
thdtthe said A. B.Jbr and in consi^ation of the sum of of 

moni^ of Great Bntain'y to in hand paid at or tufore 
the seating ffnrf deMvtr^ her^f tt^WeeeiR whereof he the said 
A.B. doOi herdry ojcknaUdedge and himself therewith JuUy satisfied 
-and paidy and ihefe<f and of every part thereof doth hereby ac¬ 
quit, release ahd ^ ever discharge the said C. D. His heirsy 



M 

executors and administrators avd m)ery of^ them by these presents ; 

And also for divers e^dier ^ood causes and valuable considerations 
him the said A. B. thercuntf) moving^ he the st^d A. B. hath given 
and granted, and by these presents doth, fully, freely and absolutely 
give and grant unto the said C. D. his heirs and assigns for ever. 

All that the advowstgi of tike rectory or parsonage of '^. in the 

county qf - And aU Uie estate rig^, title iideresi property claim 

and demand whatsoever qf him the said A. B, of in and to the said 
advowson, and to the donation presentation and free disposilum and 
right qf patronage qf the said church; 7b have and to hold the 
said advowson and premises qfbresaid hereby given and granted, or 
meant mentioned or intended to be hereby given akid granted, with 
the appurtenances, unto him tlw said C. 13. his Iteirs and assigns, to [ 49 J 
and for the sole and only proper use and behoof of the said C. D. 
his heirs and assigns for ever, and to and for no other use intent 
or purpose whatsoever. And the said A. B. hath granted, and by 
tlwse presents doth grant for himself and his heirs, that they will 
warrant to the said C. D. and his heirs the aforesaid advowson of 
the said church and premises aforesaid and every of them, with the 
appurtenances, unto him the said C.D. his heirs assigns, against 
him the said A. B. his heirs and assigns, and against all persons 
whatsoever claiming or to claim the saine, or any right or title there¬ 
unto, by from or under him them or cmy qf them. And the said 
A. B. doth hereby for hixnself his heirs executors and administrators, 
covenant promise grant and agree to and with the said C.D. his heirs 
executors adininistrators (pid assigns, and to and with every of 
them by these presents, in and form foUowhig : that is to 

say, tluU he the said is at ike time qf the sealing and delivery 
Ivereof, and until thfi exe^sttian of these presents, the true right 
and undoxtbted patron qf <Ac said church of E. and of the rectory 
aforesaid; and hath good right, full power, caul lauful and abso¬ 
lute axdivorUy, io grant and convey the same (o the said C. D. his 
heirs and ctssigns in manner and form as aforesaid: and that it 
shall and may be lauful to and for the said C. D. his heirs and 
assigns, from time, to time, and at all times for ever hereafter, 
whenever Uw said cluirch shall or may, by the death, resigtMtioxx, 
deprivation, cession, or change qf all or any the rectors or in- 
cuydents hereof, or otherwise, lutMwi. to became vacant, io pretent 
somcMlcer kqnest horned ami well (pwlijlicd chrk, to succeed in the 
.taidj^mqoft as (he vector or parsqt} th^e^, and tgdq cfU otlwr pfts 
^ ^ pqtron qfjfw sqid rectory ddh if rigldbelqmj 

\ grjipper^in, as fully.apd cunply as he the said A- 8» his-h^ or 
ttssigns Inig/U or could dq^ if th/^. presents had been, made, 

,ibithqHt aiq/l^, . suU, hiVl^^lfee, pwl^tg^ inlerruptic»»..or dis- 
pthpi^cer qfpi^ frqpi him the. said A> B* his hf^rs. or 
fissigu^, or q^ny. oUcer A»«» \pjr ony,<f : 

^dks the sgid A.B. heirjsjand.as.si^t^ petnwns 
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whatsoever having or tlaiming aHy hyht or tiths said advow^ 
son under hitn or therai shall and will from Hme^and at alt 
ttinhs hereafter^ upon the reasonable request, and at the proper tost 
av^charges of the said C. !>/ his heirs and assigns, in the law, 
make, do, levy, ege^te and sifjfer all md every sitck farther and 
Gtheflairfvl and reasonable act and acts, grant and grants, con^ 
veyances and ch'surances in 'the law what^tevh', Jhr the farther, 
better, and more perfect and absolute graUdvng, conveying, and 
assw^giyftkc sdid adrowson of the said church to the said C. D. 

[ 50 ] his heirs and assigns, be it by grant, confirmation, fine, or recovery, 
or in any other manner as by the said Q.X). his heirs and assigns, 
or his or their cotmsel learned in (he law, shall Im> reasonably devised 
advised or required: All which furiher and other assurance and as^ 
surances, ^ to be made of the said premises, shall be and enure, and 
shall be adjudged deemed and taken to he and enure, and are hereby 
declared to be and enure, to the sale only ami proper use of the said 
C. D. his heirs and assigns for ever,and to andfor no other use intent 
or purpose whatsoever* In witness whereof the parties aftovesaid to 
these presents have interchangealdy set their hands and seats, the 
day and year first abovewritlen. 


Grant of a next avoidance. 

'T^HIS indenture made, the — day of ■ in the year of our 

Lord —— Between A. B. of - in the. county of - 

gentleman, of the one part; and C. 1). of - - in the county 

of - gentleman, of the other par^ ^ Witnesseth, that the said 

A. 13 .divers good causes and consfderatiosts him the. said A. B, 
thereunto moving, hath given and granted and doth by these 
presents give and grant unto the said C. D. his executors a^nhiis- 
trators and assigns, the first and next dmiation nomination presen¬ 
tation and free disposition of the rectory or parsonage of the 
church of E. in the. county of F. And that if shall and may Iw 
laufvl to and jhr the said C.D. his executors administrators and 
assigns, whensoever, hou'sor\:er, and by whafsoeiur means, by death 
resignation privation cession permutatioii or Inj any other ways 
or means whatsoever, the aforesaid church of E. .shall first or next 
happen to he void, to present any one fitting honest and learned man 
theteunto ; and to do all other things ubich belong to the office and 
duty of a pdfron ; and to do, for the fulfilling of such first and 
next vacation or avoidance only, as fully and amply, as he the said 
A.B. in that behalf might do if these presents had not been made. 
And the said A. B. doth hereby for himself, his heirs executors 
(tdministrators and assigns, covenant promise and grant to and 
wkh the said C.D. his executors administrators and-'assigns, that 
he the said A. B. hath fitU power and lawful authority to give grant 

10 
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and dispose of next presentation of (in4 in th^ qforesaid rectory 

and church said C.D.. his eaet^rspdn^iimtrid^ 

assigns as aforesaid^ And further that he the ^qid A* his heirs 
or assigns shaU and wiUfrom time to time and at of I Hrms l\jereafi^y 
al the reasonable request aisd eosU and charges^ofhim the said C.D. 
his executors a/imiuisbralors opd assignSy tni^ do and ficecutey or [ ] 

cause to be made done and execiUedy such further and other, reasonr 
able act and actsy thing and things, conveyance and assurance in the 
law whatsoever, for the further better and more absolute giving and 
granting of the said ttext presentation of in and to the aforesaid 
recUory and church of E. unto him the said C.D. his executors ad¬ 
ministrators and assigns, as by him the said C.D. his executors, 
administrators and assigns, or his or their counsel learned in ike 
law, shall be reasonably devised or advised and required. In 
witness whereqf the parties to these presents have hereunto intcr- 
rha)igeahly set their hands and seals the day and year first above- 
written. 

Agnus dei. See poj^erp* 

Alienation of glebe lands. See CDIebe 
Alimony. See Carriage. 

Alms chest. See 


;aitara5e. 


A ltarage comprehends not only the offerings made upon 
tlic altar ; but also all the profit which accrues to the 
priest by retisoii of the altai', ohventio edtaris. God. Repertor. 
Cuiiun. 339. 

Out of these, the religious a-ssigned a |x>rtiou to the vicar; 
and someliines liie whole altarage was allotted to him by the 
endowment. Id. Jntrod. 51. 

Since the reformation, divei’s di^^putes have arisen, wliat dues 
wei*e compreliendetl under die title of altaraghm; wliicli were 
dius determined in a trial in the Excltequer, ilf. 21 Eliz. viz. 
Upon hearing of the inoUer, between Ealph Turner, vicar of 
West Haddon, and Edward Andrews; it is ordered, thait the 
said vicar shall have by reason of the w'ords aUaragiuik cum 
manso competenti contain^ in tlte composition of tlie profits 
assigned for the vicar's maintenance, all such things us lie ought 
to have by these words according to,the definition thereof m^e 
by tlie reverend Fatlier in God John bisht^ of London, iij^u 
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altarage. 

A ^ 

conference witli the civilinQ^. Davie) Hewes iudge of tlie ad- 
C 52 ] mirolty^ Bartholomew Cferk' (lean of the arches, John Gibson, 
Hei^ ^Joatwe, Lawrence Hewes, and Edward Stanhope, all 
doctors of the ciail law; tliat 'is to say, by altaragiumy titnes of 
Wool, lambs, colts^ calves, pig^) goslings, chickens, butter, 
cheese, hemp, flax, honey, fruits, herbs, and' such other small 
tithes, witli offerings that shall be due within the parish of West 
Haddon. And the like was for Norton in Northamptonshire, in 
the same court within two or three years before, upon hearing, 
ordered in like manner. Xca; P$t. Asnt* Gloss. God, 339. 

Yet it seems to be certain, that the religious when they allot¬ 
ted ihe altarage in part or in wliole to the vicar or capeliane, did 
mean only the customary and voluntary offerings at the altar, for 
some divine office or ser\’ice of the priest, and not any sliare of 
the standing tithes, whether praxlial or mixt. Kmt. Par, Ant. 
Gloss. 

And in the case of Franhlyn and the master and brethren of 
St, Cross, T. 1721 ; it was decreed, that where attarogimn is 
mentioned in old endowments, and supported by usage, it will 
extend to small tithes, but not otherwise. Bunh. 79. (/i) 

It is most probable, that tlic greatest annual revenue by attars, 
if not by altarages, in any one church within this realm, was in 
that of St. Paul, L-ondon. For when the chantrie.s were granted 
to King Henry 8., whereof there were 47 belonging to St. Paul’s, 
there were in the same churcli at that time no less tlian 14 several 
altars. And althougli they were but chantry priests that offici¬ 
ated at them, and had their annual salaries on that account, 
distinct from altarages iir the proper sense of oblations ; yet in 
regard these annual profits accrued by their .S(‘rvice at the altar, 
diey may not improperly be termed pension altarages, though not 
oblation altarages. God. Introd. b\. 

Anabaptists. See 2Di00ftttet0, 


Tlnabata. 

A NABATA, is a cope, or sacerdotal vestment, to cover tlie 
back and shoulders of the priest. Kent Par. Ant Gloss. 
V. Anabata. ; 


(n) That this word is to be explained by usage, seaalso Beynolds 
V. Green, 2 Buhtr, 27. and ffet. 137. to which add Alhon. 12. and 18. 
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4 NNALS, were masses said ijMhd Romish diurch, for the space 
of a year, or for any othentime, either for the soul-of a ^rson 
deeeased) or for the ben^t of a person iiving, rtr for both. 
Aylif. Parerg. 


:anm\3eraaTit0. 


A NNIVERSARIES, were offices celebrated) not only once at 
the end of the year, as obits were ; hut were to be performed 
every tlay throughout the year, for the soul of the deceased. 
Ay/, Vm'crg. 190. 


:anstoer. 

A ETER contestation of suit, and the oath of Ciiluinny taken by 
lK>th the litigants, the next thing wliicb follows in course of 
practice, if a suit proceeds, is the demanding and giving in of 
personal answers. Which are made in writing to the several 
articles or positions of a lil>el, or to any other judicial matter ex¬ 
hibited in court. 

And iliese answers ought to be made in very clear and certain 
terms ; and upon the oatli also of the person tl\at exhibits them, 
unless it be in a criminal cause, wherein no one is bound to accuse 
himself. (7) 

For personal answei*s are therefore provided in law, tliat by 
the help of tliem the adverse party may be relieved in the matter 
of pr(X)f. And if these answei's arc uot clear, full, and certain; 
they are deemed and taken in law as not given at all: and upon 
a motion made, the judge ought, by an interlocution, to enjoin 


(7^ In criminal suits the defendant's answers on oath are not to be 
required, even to those positions which arc not in themselves crimi¬ 
natory. Schultes V. Hodgson. 1 Addamss Rep. 105. IS Car. 2. c, 12. 
s.^, superseding Oughtout tit. 66. HI, 142. And if the ecclesiastical 
court snould proceed to enforce answers in such suit, prohibition lies, 
Gou/ean v. Irainwright. 1 Sid. 574. .* 

Whatever is to be done personally by a principal in the cause, re¬ 
quires personal service of the notice or decree for doing it on the 
principal. Therefore service of a decree for answers upon the proctor 
will not justify the court in putting the priticipal in contempt, it* those 
answers are nut brought in. Vurani v. Durant* I Add, Rep, 114. 


[ 54 ] 





3 anttpl)Otu^i^Mts90paritor. 

• I 

nev^ wiswecs : it being the same thing,to giv6 no ans^vef at all, 
as to give a- genial and inluffioient answer, (o) 

.A personal answer thereftrtte oi^g^'to have tiiese three qualities 
in-rit^ i^irst, it opght’^to be ^rtio^iit to Uie matter in band. 
Secondly, it oiight^to be ahsoluba and unconditional. And, 
tIurdJy, it ought to be clear and certain. Apl. Parcrg. 65. 


^ iantiphonar. 

antiphonar, an^phonarutm^ from avri, contra, and faovri, 
*“ sow«s, is that book which contained^ the invitatories, re- 
sponsories, >'erses, collects, and whatever is said or sung in the 
qnire, called the seven horn's, or breviaiy. Lind. 251. 


;9ppdrttor. 


How ap¬ 
pointed. 


Hia office 
«>d duty. 


Who. 1, A PPARITORS (8) (so called from that principal bnmeh in 

their office, which consisteth in .summoning persons to 
appear) are officers appointed to execute the proper orders and 
decrees of the court. Ayl. Parerg. 07. 

2. And the.se are chosen by tlie. ecclesiastical judges respec¬ 
tively ; who may suspend tlictn for rnisbeluiviour, but may not 
remove them at discretion, as they most of them hold their offiec 
by patent. 

3. Tlie proper business and employment of an apparitor is, 
to attend in court, to receive such commands as the jildige shall 
please to issue forth j to convene and cite die defendants into 
court; to udjnonish or cite tlie parties in d»e production of wit- 

t 55 ] nesses, and the like; and to moke due return of the process by 
liim executed. Ayl. Parerg. 68. 

More particularly, his conduct is regulated by the following 
canons and constitutions: 

(1.) OtlM. We do ordain, diat from hencefoitlk letters citator^, 
in causes ecclesiastical, shall not be sent by those who obtain 
dicm, nor by their messengers; but the judge shall send them 
by his own laithful messenger, at the moderate expence of the 
person suing them out; or at least the citation shall lie directed 


(o) Nxhxl intfirest Tteget quis, an laceal interrogatm, an chscure res- 
pondeaty ut ineertum demUat interrogaiorem. Dig. 11, 1. 117. 

(8) Mandamus Ties to admit the archbishop’s apparitor general. 
PoWut case, cited Stra^ 897. 
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to the dean of the dieqnry the mrty to be cited dwell«ch, 

who at the j.u^e*6 'con^andment^ shall faithfully eocecuts the 
same by him^lfor his certaiin'ia,nd tidily messenger. AtAon. BS, 

To the dean of the deanryy That is, the royal dean, who hod 
then some office and jurisdictiiMi. ' . ^ 

(2.) Boniface,' Wc being desirous to apply a remedy against 
those grievances and excesses, which the l>cadles or apparitors of 
nrclideacons and <leans occasion to our subjects, do ordain that 
when in order to execute their mandates, or to do other things 
necessary, they come to the houses oS rectors, vicai*s, or curates, 
or of other priests, clerks or religious, they shall demand notliing 
of them by way of procuration or other duty; but accepting with 
thanks what shall he set before them, they shall be content there¬ 
with. And they shall not execute their precepts by messengers 
or sub-bcadles, but in their own persons. And tliey shall not 
pass sentence of excommunication or interdict themselves, nor 
denounce sucli sentences passed by others, witlioiit special man¬ 
dates from their principals : and if tliey sliall presume to do 
otherwise, such sentences shall not bind. And the beadles or 
apparitors who shall act contrary to this constitution, and shall 
be found burdensome or injiirious to the subjects of their masters, 
shall be severely punished, and be obliged to render double to 
those they have aggrieved. IJmL 221. 

Or of other priests] As, chantry priests, or otlier who per- 
forinetl obits or anniversaries. Id. 

(3.) Straff mi. W^e do ordain, that every one of obr suffrjigans 
shall liave one riding apparitor only, for his diocese; arid that the 
archdeacons of tlie several pl.aces within our province shall have 
one apparitor for every deanry, not riding but on foot: And 
they shall not stay with the rectors or vicars of churches at their 
chsirge more than one night and day in every quarter of a year, 
unless they he specially invited by them: And they sluall not 
iiijike any collections of money at the general chapters; nor of 
w*hj1, luinbs, or otlier things at any otlier time; but they m.ay ac¬ 
cept with thanks what shidl be Freely given to them. And if ;my 
more shall be deputed than is above expressed, or any of them 
sliall l)c found temerariously to act contrary to tlte premises; 
they wlio deputed them sliall bo suspended frtim their office and 
benefice, until they shall remove such person so deputed, and 
they who shall be so deputed shall be for ever tp.*fo facto sus¬ 
pended from the office of apparitors. Lindw. 225. 

(4.) Can. 138. Forasmuch as wc arc dcsimus to redress such 
abuses and nggrievunccs, as arc said to grow by sumners or ap¬ 
paritors; we tliiiik it meet tliat the multitude of apparitors be (as 
much os is possible) abridged or restrained: wherefore we decree 
and ordain, tliat no bishop or arclidcacon, or other thev vicars 
or officials, or oilier inferior ordinaries, shall depute or have more 
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ap|>aritoss^ to senre in jncisdictiQns ^^pe^ivel^V thaq. either 
ni^’ortthar pKftecessorsifrejre Acottsta>(^^Xo have ,thij:1V yc^s 
pid^li^inig.these' wr jM^nt;. constitutions. ; AJl:w)i^ipli 
^purttoiB fihqll ji)yt>themaelyei^ £xectUe their. ; 

neither shall they na^rqi^ieoiouffor preten^:^ whatsoever, caq^ 
'or? suffer their mandates to be esfiieeut^ by-ony messengeb or 
siff>stitutes, »des upon some gobd cause known and 

i^^roved by the ordinary of Uie place* ^^q 9 p^Ye]^.t^y sliiall not 
t^e upon them the qffice of promoUrs or informers for the court. 
Neither shaU tilep ■ etact more fees than are in Oi^e our consti- 
tiUiona ft)rw£dpi prescribed. And if either the number of the 
apparitors deputed sliall exceed the assigned limitation, ,or any 
of the said apparitors shall offend in any of the premises; the 
pmoUs deputing them, if they be bishops, shall upon admonition 
of their superior discharge the pei'soos exceeding the number so 
limited; if inferior ordinaries, they shall be suspended from the 
execution of their office, until they have dismissed tlie apparitors 
by them so deputed; and the parties themselves so deputed, shall 
for ever be removed from the office of apparitors, and if being so 
removed they desist not from the exercise of their said offices, 
let them be punished by ecclesiastical censures as persona contu- 
macious. Provided, that if upon experience the numl)cr of the 
said apparitors be too great in any diocese, in tlie judgment of 
the archbishop for tlie lime being; they shall by him be so 
abridf^cd, as he shall think meet and convenient. 

' I'mih/ull^ execute their i^ces] If a monition he awardeil to 
an apparitor, to summon a man, and he upon the retuiu of tlie 
inonition avers that he had summoned him, when in trutli he 
had not, and the defendant be thereupon excommunicated; an 
action on the case at common law will lie against the ^aimaritor 
for the falsehood committed by him in liis office, besioesAtlie 
punishment infficteil on him by the eociesiavtical court for each 
breach of trust. Atjl. Parcrg. 'JO, H litilst, 

[Which kind of punishment of die apparitor for misbci)aviaur, 
is much more regular than that which was inflicted by the 
fomous Bogo de Clare (mentioned elsewhere in this book, untjer 
the title }Dfurnlttp) > ^hose servantSf when the apparitor went 
to serve a citation upon him in parliament time, compelled 
the-Bpparkor to ecA botli- the citati(m and the wax* : ‘Aift )Par, 
70,W.] , ;.„i 

Office of pr&tnbbtrs or informers Jbr the court] II, 8. C CorHon 
and Mill, Action upon the case, for that the defeAdftnt beitig 
an apparitor finder the bidiop of Exeter^ malidously, and 
without colour, or cause of suspicion of incontinency,'pf Ills. oWn 
proper malice, prQcar«4' ^ plaintiff <a: qfficiOf u^n. pre^fjce 
•of toe of inoontip^n^ one Jldith 
such fame nor just cause of suspicion), to be cited to. th&scon- 
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sistorjT’ cburt) and ^there‘‘ti^‘ dfftgpdiyfi dh«rge8 aiui vexation 
until li^ waa bJT^rttencef #Heh wii»>tor hiiB./greet d«»> 

dredit and cadse'of greatand loc6ei; £inr whiob ’the 
action is brought. Upon not giidty pleaded}i^and>&»undulbr l|ie 
plaintiff'} it wits movea in arTest Of^tfdgmtfnt, that ht this-case 
an action lieth libtj for hb^did nothing but as 'an informer}' and 
by virtue of hls'ol^c^*' ' But all die court held, fovasmtieh/as it 
is idleg^ thhiTit^ M maliciously and without colour ofsuspidon 
cause him to be cited, upon pretence of fame where th^e. was 
no offence committed, and it is averred that ihere was not ady 
such fame, and he is found guilty thereof, thef^ore die action 
well Heth. Cro. Car. 29\. (p) ’’n 

feather shall they exact more fies than are tn Mese owr con¬ 
stitutions formerly prescribed^ That is, in Can. 133, whidi is 
specified under the title (?) 


:appeai. c i 

1. r A BPEAL is the I'emoval of a cause from an inferior court Origin of 
or judge, to a superior.] There were no appeals, to ^ 

the pope out of England, before die reign of king Stephen (9); 
when Uiey were introduced by Henry <ie Blois, bisliop of Win¬ 
chester, tlie jxipe's legate. Not but attempts luul been mode 
before that time, to carry appeals to Borne, whi^ were^vigo- 
rously withstood by the nation; ns appears by the compliunt of 
the {xipe in the reign of Henry die first, dial the king would 
suffer no appeals to be made to liiui; and before tliat, in tlie 
reign of William Rufus, die bislx^ and liorons told Anselm 
(who was attempting it) that it was a dung unheard of for any 
one to go to Home (dint is, by way of appeal) without the kliig^s. 
leave. And Uiough this point was yielded in the reign of kmg 
Stephen, yet his successor Henry the second resumed and main¬ 
tained it, os appears by die constitutions of Clarendon, wldcli 
provide for tlie course of appeals widiin the realm, so as dial fur- 
dier process be not madc». without die king’s a^nt. (r) And 

" fp) 1 SoiTAbT^. ^ 

(q) These fees, if withheld, may be recovered in an aetiou at law, 
but cannot be libelled for in the Ecclcisiastical Court. ^Pollard v. 

Gerrardy Jjd*Paym. 703. Johnson v. Vee, 5 ModPtp. ^38. Pearson 
V. Campunif. Dougi Rep. 629.] 

(9) 2 Roll. 233. /. 25. 35. Circa the 16th year of his reign, 

A. D. 1151. 

(r'^ Chap. 8. The king's assent might be withheld, and the appeals 
prohibited, as wc find by a writ in tnc Register, fo. 89, de seJwitate 
inveniendd quod se non divertat aliquik vfMMtTi ' por^ esdentde sine 
licentid reyit, . 
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realm. 


( 

aftetWBitb, 14 the parliamem of Northamptoi), tlie constiKitioiis 
oiClarefidon wcfre renewed ^ but in the reigns of Richaid the 
ftst and hin^ Jdiin, wc dud ne^ complaints of the little regard 
paid HGt those appeals; for which also divers persons were impri- 
s<med in Che reigns Of Edward the drst, Edward the second, and 
E^ard tile thii^. 83. 4 

Neverthefess, appeals to Ronie‘kill obtained, until the rermi 
of king Henry the eighth, when they were finally abolished by 
the ^statutes of the 24 H.S. c. 12. and 25 H.8. c. 19. (1) (hero 
following). 

2, By 24 J^S. c. 12. ss, 2. 4. All causes testa men tarj', causes 
of nllR9t^ony^ ' and divorces, rights of tithes, oblations, and 
obventions, shall be finally determined within the king’s 'juris¬ 
diction and authority, and not elsewhere; any foreign appeals to 
the see of Rome, or to any other foreign courts or potentates, to 
the let or impediment thereof in any wise notwitlistandiug. And 
if any j>erson shall procure from the see of Home or any 
otlier foreign court any appeal in any tlie causes aforesaid, or 
execute any process concerning the same, he shall incur a 
pnemunire. (2) 

By 25 H, 8, c. 19. ss. 3. 5. No manner of appeals shall be 
had out of this realm to the bishop or see of Rome, in any 
causes or matters whatsoever; but all manner of appeals, of wimt 
nature or condition soever they be, sliall lx.' made niul had after 
such form and condition, as is limited for npjK'nls hi causes of 
matr^ony, tithes, oblations, and obventions, by a statute muile 
since the beginning of this parliament. And if any ])ei'M)n Khali 
sue any appeal to the bisliop or see of Rome, or procure or exe¬ 
cute any process from thence; he, his aiders, counsellors, and 
abettors, shall incur a profmuhire. ss. 3. 5. 

S. And appeals within this realm shuH be in this form^ and not 
otherwise; first, frfnn the archdeacon or his qficiali if the matter 
or cause be there l>cgun, to the bishojK 24 11. 8. c. 5. s. 12. 

If it be ’commenced before the bishop or liis commissary; 
dasnfrom the bishop or his aymmissary, within fifteen days next 
ensuing the judgment or sentence given, to the archbishop; and 
there to be definitively and finally ordered, decreed, and ad¬ 
judged, without any other appeal whatsoever, s. 6. 

If die matter for any the causes aforesaid, be commenced 
before die archdeacon of any archbishop, or his commissary; 
then the pirty grieved may take his appeal, within 15 days next 
after jud^ent or sentence given, to the court,^of the arches, or 
audience of the same archbishop; and from the said court of 




Repealed, I ^ M. c. 8. 

2) See 4 Inst. ^39. 


Revived, 1 EL c. 1. 
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the arches, or audience, within'fifteen day^ -then ensuing 
after judgment or sentence there given> to .the arclibishop qf the 
same province, ther6 to be fiooity determined wfthouti «ny other 
appeal. 5.7. (3) , ' , , t 44 

if tlie matter be commenced foi^/^any the causes .ufoi'etoid, 
before the arclibisliop, then th^ same shall be befoi% him dafi* 
nitively determined, without any other appeal, provtocation, or 
any other ibreign process out of this realm to be sued to the let 
or derogation of the said judgment, setitence, or decree, other¬ 
wise than is by this act limited; saving always tlie prer<^tive 
of the archblsliop and church of Canterhuiy, in aft the foresaid 
causes of appeals, to him and his successoi’s, to be «ued . ^thin 
this realm, iu such and like wise as they have been acenstomed 
and used to have heretofore, s, 8. 

Appeals within this realm shall be in this Xorui] Which is to 
be done by dcinaiKling letters missive, called apostolic from the 
judge a quo to tlie judge ad quern. Gihs. 1035. 

Syom the archdeacon or his official to the bishop"] And not 
per saltum to the archbishop: and this is iigreeable to the rule 
of the ancient canon law. Gibs. 1036. (s) 

In Jtobinson v. Goiisalve, M. 8 W. it was i*esolved by the 
court, that where an arclideacon has a peciUiar jurisdiction, he 
is totally exempt from the power of the bishop, and the bishop 


(5) Admissibility of articles is not debatcable in an appeal court, 
on ail appeal entered more than 15 days after their admission by the 
court a quo. Schultes v. JUodysotiy \ Add. Hep. lO.'i. See 2+ H. 8 .c. 12. 
s. 7. Ten days iur appeal arc assigned by the canon law, and re- 
Jorniatio legum. 

Appeal from the bishop, or Ills commissary, to the archbishop 
“ iM his court of arches” is good; though this is not the proper court, 
for the words are superfluous. 2 K). 5.} So it lies from tlvc 

dean or commissary oftlie archbishop in his exempt jurisdiction to 
the court of archc.« or audience by the common law, for it i| not within 
21- Hen. 8 . e. 12. Oughton, tit. 275. So a delegato ad dd^anfem, viz. 
from the commissary or official of a bishop to the bishop himsclfl 
Idy tit. 274. 

(s) X. 2 . 28. 66 . The canon law however allowed an appeal to 
the pope, omisso medio. C, 2. Q. 6 . c. 4, 0 , 6 . c( seq. X. 2. 28.7. And 
to h{s legates. X. 1 . 30. 1 . w'here both an appellate and an original 
jurisdiction are said to belong to the archbishop of (lanterbucy 
tegaiionis Jure. But this custom of appealing to the pope is said not 
to haVe obtained in France, where if the bishops in council doubted 
of the ecclesiastical law, the appeal lay to tlio metropolitan in 
council, and from him to the primate, whose decision was final. 
C. 6 . Q. 4. c. 3. Tlie rule of the civil law is, tliat appeals shall be 
made gradaiim, and not per saltum. See Huber ad Pand, 49. 3. 
Dig. 49. 1. 21. And Hockelwan dc Jur. CVv. Cem. 

«ip. 79. iVi \ , 


60 ] 



csii^ot enter there and hold court. And in such cose if the 
{NUty who lives in the peculiar be su^ ift the bishop's court, a 
' shidi be granted, for tlie statute intends that no suit 

per 8(dtum. But if the archdeacon has not a peculiar, 
Bien thir bish(^' and he have concurrent jurisdiction, and tlie 
Iftrty commence his suit eitijer in ie archdeacon's court, 
w the bishop's; and if he commence in the bishop’s court, no 
prohibition shall be granted; for if it should, it would confine 
tha bishop's court to determine notliing but appeals, and render 
it incapable having any causes originally commenced there. 
L. Baym. 1!^. 

Prom the.l^hop'] This is to be extended to all who have 
^is^pal jurisdiction: As in the case of Johnson and 
My%. fV, where the dean of Salisbuiy, in one of his peculiars, 
maoci^jetteiv request to tlie dean of the arches; it was ob¬ 
jected, in to obtain a prohibition, dial this was per saUvm^ 

and tiiat he oqght to hftve made request to the bishop of 
Salisbury, his immediute ordinary; But the plea was not allowed, 
because this was not (as in tlie cose of an nrchidtaconol peculiar) 
subject to the jurisdiction of the,ordinary, but immediately to the 
archbishop. Giis. 1035. Skin, 589. 

Prom bishop or his commissary^ to Me anMiishcp^ And not 
from the bislmp's official or commissary, to the>‘bisw>p. himself; 
for tlie reason given in the canon law, iiamely», lesti(having lioth 
[ 61 3 but one auditory) tlie appeal should seem to ,hc rowle from the 
same person to the same person. Gibs, 108^, (t) 

But by tlie 25 H, 8 . c. 16. For tack (if justice in the orch- 
bishpp^s courts^ the party grieved nmy appeal to the king in chan-- 
eery; and upon every such appeal, acommissimi shall be directed 
tmdhr the great seed to such persons as shall be named by ike kingy 
like as in cose of appeal from tlie admiral's court, to hear anti 
determine such appeals; whose sentence shall be definitive; and 
no hirther i^peals to be had from the said commissioners, s. 4. 

For hik of justice in the archbishop^a courts] Such appeal lies 
mot from alocal visitor; nor in any cause of a tempoml nature; 
nor did,.it lie from- the high commission court when in.being, 
because they themselves were the king's delegates, as acting by 
immediate epmmi^ion from him, and there was no remedy against 
theifi aeittences but a new commission to others • grantame in 
virtue 0 ^ the royal prerogative and independent* of this statute. 
Wata*^^ 

The party grieved may appeal Co the king chancery‘s 
commisGion irf delegq^ in ^rty case df wei^f, ah^ be nwiud^ 
but upon petitioii prhiwted'to die lotd diahcellor, Who will 

■ ^— ----r—I ' ' •••< ". - ' '" 'I 

^ {0 eP 1. 4. 2. 15. A; aftd see Cart v. Marsh, Stra, 1080. 

•wo, STS. - • . > 
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the commissioners himself) to the end they, may be p^rsonsl of 
convenient quality, havihg rt^rd to the wei^t of the cait| 
dignity of the court from which the appeal is. 

2 » 4 . ^ ^ ^ 

.^d sometimes for a supply of justice, on petition toUie hhift 
a special commission 6f delega^ issuetb, to mgin thp 'Itiit, and 
proceed orimnally in tlie cause; '^s where the nrchbUfibp himtelf 
is interested, or tlie like. 1 Otighton*8 Ordo Judiciofimi 437. ' 

A commission shall be directed under the great sealy to st^bk 
permis os shall be named by the king'\ These commissioners are 
usually some of the lords spiritual and temporal or both, and 
conmuHily one or more of the twelve judges, and^one or more 
doctors of the civil law. /'foy, 20. (4) i 

And they are commonly called delegates (according to\t^ 
language of the civil and canon law), on accounti^^ial 
commission or delegation they receive from the'*%hig, for the 
hearing and determining every pasi^lar cauee. Agreeably 
whereunto, tlieir proceedings arc according to the rules of the 
civil and ccdesiastical laws (5); and on that account it bath been 
particularly adjudged, that a suit tliere doth not abate by tbc 
death of the parties: This being the course in die ecclesiastical 
courts. Also prohibitions go to diem, as to an ecclesiastical 
coust (6) Bdt in the case of Stephenson and Wood^ H. 10 Ja. (u), 
the better Opinion of the court was, that they could not grant 
letters of odmini^lRtion. Gibs^ 1037. 

Whose sentence shaU be d^initive'] In the case of 'and 
Wilson, M. 1689; By the lords commissioners: There lies no 


(4) It is discretionary with the court of chancery to grant a full 
commi«|U>n of delegates, (t. e.) to lords spiritual and temporal, judges 
at common law, and civilians, or to judges and civilians only: thus 
when the jurisdiction-.of bishops, or a question which concerns the 
canon or ecclesiastical law are in controversy, a full commission is 
granted : where it is a mere matter of law, as a question <^^a wdhit 
issues to judges and civilians only. £!x parte ilmier, SAikyus, 798. 
The king may appoint whom he pleases to be delegates, and w'hcn 
they are equally divided in opinion, may add others by a comnii^^ion'* 
of adjuncts. 1 Zc/. Raym. 475. 4 Surr. 2254. If any of the judges 
are in the commission, one of diem usually appoints the place of 
assembly at Serjeant's inn. 1 Ld. Raym, 476. if the appeaVis 4n a 
collaterm point, the delegates may, instead of remitting the cause to 
the arches, retain it ad instantium partis, and hear it on die merits 
fl^iams V. Osborne, Stra. 60* 

(5) And they cannot fine or imprison. 4/fi«t.9S4. 13 Chr> 2. c. 12:. 
Bg^ Cbi^.«sM5.may excommunicate. Aee*2l^*^6*LlO* ^RtUstr^^ 
eont* ^ 

(6) Rebow V. Bieherton. Bunb. 81. 2 Rol* 24. 

(m} 2 Buis. 2. f But sec ZoteA. 85. 9/W. fiSSvZlO. Cam* Big* 
tit. Administration (B. 2.)] 

vot. I. F 
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appeal. 

« 

appeal {(onr a sentence in a court of delegates; for tliey cannot 
any Orinnal -jurisdiction) because it is a mutter grounded 
upoiit^«ct Mparliament,nnd the act gives them none. 2 rVm.l 18. 

» But on a petition to tlic king in council, a commission of re¬ 
view be granted under the great seal, api^inting new judges, 
dl adding more to the former judges to'revise, review, and re¬ 
hear the cause. 1 O^Af. 437. (7) 

And hereu|K)n lord Coke ol^^r^h^ that albeit these stattUes 
do upon certain ap|X»als make thfe’^ sebiencc definitive as to any 
apj)eal, and that no further appeal i^ould be had; yet tlie king, 
after such a definitive scMitence, as supreme head, may grant a 
eommission of review, for two causes; 1. For that It is not 
restvai,ned bv the statute. *?. For that after n definitive sentence, 
t1ie |«pe {IS supreme liead by the canon hiw used to grant a 
commission cuf reridetiduni; and such autliority as the pope had, 
claiming as supreme head, doth of right belong to tiie crown, and 
is annexed thereunto by tlie statutes of the 26//. 8. c. 1. and 
1 FJiz, c. 1. (8) Aiul so it w’ns resolvotl in the king’s bench, 'F. 
39 FJiz. where the case was, that sentence being given in Jin ec¬ 
clesiastical cause in the country, the party grieved apjiealed 
according to the act of the 24 //. 8. to the archbisluip, before 
wliom the first sentence was affirmed. M^hereujxin, according 
to the statute of the 25 H. 8. he appealed to the delegates : be¬ 
fore whom both the former sentences were repealed and made 
void by definitive sentence. And tliereupon the queen, ns 
supVeme head, grante<l a commission of review, (id revidc.ndum 
the sentence of the delegates. And upon this matter, a pn>hi- 
bition was prayed in the king’s bencli, pretending that tlie com¬ 
mission of review was against law, lor Unit the sentence before 
the delegates was definitive by the statute of the 25 H. 8. But 
upon mature delilierationand debate, the prohibition was denied : 
for that the commission for the causes alxivcsaid was rcsolveil to 
be lawfully granted. In this case Coke says, he being then the 
queen’s attorney, was of counsel to maintain tJie queen’s power. 
And precedents were cited in this court, in Michdots case. 
^29 FAiz. and in G()odimn\ case, and in IIucVs case, in the same 
yeai'. 4 hisL 341. 

But a commission of review Is matter of discretion, [and faVour] 
and not of right (9): and if it lie a hard case, [us to bOvStardise 

(7) On appeal new matter must be brought; but in review the 
parties must proceed ex eisdem acts, unh-ss there be a clause to hdtnit 
new allegations and receive new matter, ami totakc prodlsthereupon, 
as well on the one part as on the other. 1 Oughtmi, 437. 

case, 2 Eq. Ab, 82. (n) to pi. 4. Sel. Ch. Cu. 48, llie* practical mode 
of obtaining it is shewn In 4 211. note. 

( 8 ) 1 Intt, 841 *. - 

(9) Hill V, Rep. 30. 
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issue] the chancellor Mfill atlvise the crowA^not it. 

[Afoorc, 782. /^anWtn’s case.] 2 P. Will. 299. (I^ * 

4. By stat. 24 //, 8. c. 12. s. 9. If any matter, ariy of th^ 
causes specified in the said statute, shall come in contention in My 
of the aforesaid coprts, which shall touch the king; the par^^ 
grievwl may appeal from any of the courts of this realm, to the 
spiritual prelates, and others .abbots and priors of. the upper 
house, assembled and coQVoOKte by the king’s writ in the con- 
vocatit)n being, or next, Cnsuiiig within the province or provinces 
where the same matter of oohteiiUwn is or shall be begun (2); so 
that such appeal be within fifteen days after sentence given: and 
the same to be there finally determined, (3) 

5. By stat. 25 H. 8, c. 19. s. 6, Appeals from the governors 
of abbies or other places exempt, which, by reason of grants or 
liberties, were heretofore to the pope, shall now be to the king in 
chancery, ami shall be definitively determined by authority of 
the king’s commission : so that no archbishop or hisho]) shall in¬ 
termit or meddle w'ith such appeals, otherwise than tliey might 
have done before. (1) 


Appeal fo 
the colo¬ 
cation ; 
where the 
king i.s 
party. 


Appeals 
from places 
exempt. 


(1) It may be had by one interested in a sentence, though not a 
[>arty to the original suit. Jones v. Bougett, 1 Athjns^ 298. In 
Motthnos V. Warner^ 4 JVy. ISO.a comminsion of review was granted, 
on the ground that the points of hiw arising on the proceedings re¬ 
lating to a will were so important to the public, that it was fit they 
.should be heard and dotennined in the most solemn manner. So it 
will be granted if the delegates have differed in opinion, or if the 
cltancellor reports that the questinn involves a difficult point of law, 
and very valuable property. Hyde v. Calamg^ 1752.; see other cases, 
Anueslei/v,Palmer, OMod.H. Hillv. W7iite, supra; Goodwins. Giesler, 
4 Ves. 211. note, ex parte Fearon, 5 Ves.GHS. But in a subsequent 
case it was refused, and the certificate of the lord chancellor stated, 
that a commission of review is not granted, unless there are very 
cogent reasons for believing, that the sentence is founded on error in 
fact or in law, or unless the doctrines of law, upon which it is sup¬ 
posed to be founded, are so questionable or important as to make it 
clearly fit, that they should be considered in the most solemn 
manner. Fagleton and CoverUrtf v. Kingston, 8 l''^. 438 ; see also 
Com. Dig. tit. Prerogative, (D. 16.) 

(2) Therefore in the province of York, the appeal lies now to the 
ardtbishop and his bishops: in the province of Canterbury before 
the archbishop and the otner bishops. Sec 3 Bla. Com. by Christian, 
67.—Note 1. But Sodor and Man is within the province of York, and 
makes the fourth bishopric therein. See 1 Inst. 94. and 1 Bloc. 280. 
Note 24. 

(3) 4 InsL 339, 340. 

(4) Therefore in all ecclesiastical causes appeal lies to the delegates, 
4 Inst. 339.; but not on a sentence of deprivation by a visitor of a 
college, 4 Inst. 340. Dyer, 209. a. or by vieitorB constituted by 
special commission, 4 Inst. 340. 2 Pol. 232. /. 50. for these are tein- 
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6. The mannei^. of obtaining a comtaission of delegates i.<« 

fhtis: The proetdr of the appeliam draws a petition to the lord 
cbaiicellor of lord keeper, setting; forth the cause, and what his 
client insistedand what the judge decreed; and that there¬ 
upon his client, thinkiiw himself aggrieved, hath appealed from 
the said decree to tlie-king’s majesty in his high court of chan¬ 
cery : Wherefore has client humbly requesteth of the lord 
chancellor, ^tlmt a coraniission of appeal be made out and Issued 
under the great seal, directed to certain judges delegate to be 
named at his pleasure, to Itenr and determine the cause aforesaid. 
WhereupaQ’ the lord chancellor sets down the names of such 
persons as he thinks proper: and afterwards a commission is 
drawn and executed in due form, by virtue whereof the coni- 
missionei's proceed to hear and determine the matter of the appeal. 
1 4311. 

7. Qm. 98. For ns much as they who break the laws, cannot 
in reason'claim any benefit or protection by the same; *we 
decree and appoint, that after any judge ecclesiastical hath pro¬ 
ceeded judicially against obstinate nnd factious persons, and 
contemners of ceremonies, for not observing the rights and 
orders of the church of England, or for contempt of publick 
prayer; no judge ad qiiem, ^all admit or allow any his or their 
appeals, unless he having first seen the original appeal, the party 
appellant do first personally promise and avow, that he will 
faithfully keep and observe all the rights and ceremonies of the 
church of England, as also tlie prescript form of common 
prayer, and do likewise suljscribe to the three articles, concerning 
the king’s supremacy, the book of common prayer, and the 
tliirty-nine articles of religion. 

8. CBy 55 Geo.-3. c. 184. Schedule. Part the second, No. I, 
n. Every appeal from the <x>urt of arches, or the prerogative 
court of Ointerbury or York, sJ)all be upon a 15/. stamp.] 

9. During the appeal, the sentence given by the inferior court 
or judge is suspended. 

Thus, if a church be voidable by deprivation, and the cede 
siastical judge hath actually pronounced a sentence ofUeprivn’ 
tion against the incumbent; yet if the pci'son deprived doth 
make his appeal, the church is not actually void, so long os the 
appeal dependeth: and if the sentence of deprivation upon Uic 
appeal be declared void, the clerk is perfect incumbent os before, 
without any new institution. JVatJt. c.6. (5) 


poral matters. Thus, also, an appeal from the dean and chapter of 
Exeter cites to the court of arches, and not to the consistory court of 
Exeter. Parkam v. Templar, $ PkilL R, 223. Court of appe'ol, on 
an appeal from a griey^ce, cannot enforcepayraent of costs incurred 
in the inferior oaort* Brieoo v. Brueo, 3 Phtll, R. 38. 

f5) 2i0. 6fS. Attentat is any thing soever wrong¬ 

fully innovated or attempted in the suit by the judge, a qw» pending 
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10. Aiid pending th4i appeal* it osualf at tho uistance of. the Inhibliiow 
appellant, for the superior court to grant an inhibition to stay the 
execution of the sentence iif the inferior court until the appeal 
shall be determined, which by Can, 96. shall t\otibe granted out 
of any court belonging to the archbishop, at the instance of ai^ 
party, unless it be subscribed by an advocate practising in the 
said court. And the like course shall be died, in granting forth 
any inhibition at the instiutce of any par^^'by the bishop or his 
cliancellor against the archdeacon, or any other person exercising 
ecclesiastical jurisdiction. And if in the court or consistory of 
any bishop there be no advocate; then shall the subscription of 
a proctor practising in the same court, be held sufficient. 

And by Can, 97. it is further ordered and decreed, that hence* 
forward no inhibition be granted by occasion of any interlocutory 
decree, or in any cause of correction, except under the Ibrm [ 65 ] 
aforesaid. Ami moreover, that before the going oiit of any such 
inhibition, the appeal itself, or a copy thereof (avouched by 
oath to be just and true), be exhibited to the judge or his lawful 
surrogate, whereby he may be lawfully inlbrmed, both of the 
quality of the crime, and of tlie cause of the grievance, before 
the granting forth of the said inhibition. And every appellant, 
or hirf lawful proctor, shall before the obtaining of any such in- 
hibilaon, shew and exhibit to the judge or his surrogate in writing 
a true copy of those acts wherewith he complaineth himself to be 
aggrieved, and from which he appealeth; or shall take a corporal 
oath, that he hath performed his diligence and true endeavour 
for the obtaining of the same, and could not obtain it at the 
hands of the register in the country, or his deputy, tendering 
him his fee. And if any jutlge or roister ^all either procure 
or permit any inhibition to be sealed, so as is said, control^ to 
the form and limitation above specified; let him be suspended 
from the execution of his office, for die space of tliree montha; 
and if any proctor, or other person wliatsocver by his appoint¬ 
ment, shall offend in any of die premises, either by makitlg-or 
sending out any inhibition, contrary to the tenor of theisaid 
premises; let him be removed from the exercise of his office, (or 
the space of a whole year, witlioot hope of rele^ise or restoring. : 

, ^piatsiemcttr, 


an appeal; and steps taken by the judge a on the same cbiirt- 
day^ after appeal entered, but before service of inhibition and sub¬ 
sequent cVen to such service, wheii d<?fcndant was not jwtndtd 
inlhe fii^st appeal, are no v* 1 AtW. 

JJw. sq, 23. AttenAUi must be revoked by a sepaiute civil or 
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Appropriation. 

Vk ' - « 

I. Original of tJie appropriately qf churches, 

, II. Endoximent o/' vicarages upon appropriation, 

HI. Augmentation of vicarages. 

IV. Vicarages how dissolved. 

I. Original of the appropriation if churches, (5) 

■rOR the first six or seven centuries, the parockia was the 
^ diocese or episcopal district, wherein the bisliop and his 
[ 66 ] clergy lived together at the cathetlral church; and whatever 

(5) Appropriations are an abuse which took their rise in the darker 
ages. The term appropriation was borrowed from tlic form of ti»c 
grant ** m lYroprios nsiis^ and appears peculiar or principally con¬ 
fined to England. Portland (Dakc) llinpham, 1 Hapg.lltp. 16J3. 

The lUstinction between “ appropriation*' and “ impropriation,” 
which has prevailed in common use subsequently to the dissolution 
of religious houses, has been, that an interest of this kind, when in 
the hands of a spiritual person, is called by the former, and when in 
those of a layman, by the latter name: (as being improperly in Ins 
hands, Spclm. on Tithes, c. 29. p. 137.) See infra, tit. iimptO)}iiauon, 
Com. Dig. tit. Advowson, (E) Ayliffe, 90. There appears, however, to 
be no real original distinction between the terms. Since the dis¬ 
solution, they are used as synonhnous in statutes 1 EL c. 9., 1 & 2 
Ph. 4’ Id. c, 4., and 29 Car. 2. c. R, Before that event (which occa¬ 
sioned the principal number of the grants of parsonages made at 
different times by the crown to laymen), viz. in a petition to parlia¬ 
ment, temp. IT. 8. the term is impiopried, and in 10 J/en. 6. for 
further enforcing 15 R. 2. 'c. 6., and t /A 4. r. 12., which did not 
receive the royal assent, tlic terms arc “ benefices held in proper 
use.” So also in 15 P. 2. c. G. See also Kennett's Tmpropr. 181. 

The statutes of dissolution of religious houses, 27 E. 8. c. 28., viz. 
s. 2., and 31 H. 8. c. 13. viz. sn. 18, 19., Wright v. Gcrrard and 
another, Jones's Rep. 2., have directed, that impropriations shall be 
held by laymen as they were held by the religions houses from which 
they toere transferred. A full consideration of the original nature of 
appropriations may therefore be convenient. An apj)ropriation, 
according to Blackstone and PUneden, seems to be the annexing of a 
bcnehcc to tlie proper and perpetual use of some spiritual cor¬ 
poration, either sple or aggregate, being the patron of the living, 
which is bound to provide for the service of the church, and thereby 
becomes perpetual incumbent. TIic whole appropriation being 
nothing else but an allowance for the S 2 )irifual patrons to retain the 
tithes and glebe in their own hands, without presenting any clerk, 
they themselves undertaking to provide for the service of the 
church, (1 Bla. Comm. 384, 5., PlowdeHy 496—500.) When the ap¬ 
propriation is thus made, the appropriators and their successors 
must sue and be sued in all matters concerning the rights of the 
church, by the name of parsons, (fldbart's Rep. 307.) the religious 
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were the tiUics and orations of the faithful, they were all 
brought into a conimou ftmd, from whence a continual supply 

house could not assign the appropriation to any other spiritual 
body. (^Seld. Tithes^ 97<) Grants of parsonages, &c. have been 
also made by the crown at different times, and particularly by 
Hen, 8., to laymen ; and are confirmed by 31 Hen, 8. c, 13. ss. 18, 19. 
(see above') ; but no lay rector lias cure of souls in fact or presump¬ 
tion of law, for the distinction taken in some books, that he may 
Jiave it Iwhitnaliter, more properly applies to cases of another de¬ 
scription, where there is a spiritual rector, but sine curd^ and an 
endowed spiritual vicar of the same diurch, who has the enra 
aniuiarum, actualiter, whiL- the other is said to possess it only lut&i- 
tuuliter. (Duke of Porllan ! y. Dinr/Jutm, \ Hayg. Pej>.\C/2,., in which 
Britton V. Wade^ Cro, Jac, and Clarke v. Heathy 1 Mod,. 13, 
1 Sid. 426. same case as Clarke v. Prinne^ 2 Kehlc, 484. are cited.) 

Lord Stoweli in the above case, in Haggard's Repoi'tSy says, 
there were two sorts of appropriation, or rather appropriation was 
authorized to be made with different privileges in two forms, 
(X. 5. 33. 3.) the one plena jure sire uiroque jure tarn in spiritualibus 
quam in teinjynrnlilniSy where the interests in the benefice, botli tem¬ 
poral and spiritual, were annexed to some religious house, and the 
other non ufroque jure^ though pltnojure, as it is described, in tempos 
rfdibus, where temporal interests only were conveyed, such as the 
tithes or patronage of the benefice, but the cure of souls resided in 
an endowed jiorpelual vicar. 

In the frst species, «hen the union was od mensani, the religious 
house had cure of souls, and all rights, and performed the duties of 
the church by its own members, or by stipendiary curates, vko ivere 
renwi'cable at pleasure. (See the passage cited from Vicar’s Plm, 
p. 107., and see Selden on Titkes, c, 12., Ayliffes Pnrerg,%^. Lynd- 
7tJodcy 157, 138. Hostiensis, lib. i. p. 29(j. vt scq. De OfficUs Ordinarii.) 
This is the root of the peculiar kind of appropriation without a 
vicarage endowed, which is the origin of stipendiary curacies, in 
wliich the impropriator is bound to provide divine service, but may 
do it by a curate, not instituted, but only licensed by the bishop, 
and might reckon liimself under no obligation to present a vicar to 
the bishop for institution, but might provide for tlie service of the 
church as the monks did, by a licensed curate. Since that time, the 
statutes of dissolution having enacted, that benefices of every de¬ 
scription should be hold as they had been held by the dissolved 
religious houses, a grantee who has obtained what was before held 
ad wensam plena et ntroque jnrcy would have the complete incum¬ 
bency US bUituUttus and beneficiary. If such an impropriator should 
take orders, he might perform the offices of the churdi without 
institution, only taking the ooMa' imposed by later acts. (1 Hagg. 164.) 
It is a fundanicntal maxim of the (ialHcan church, that since the 
carnival of Constance, A.D. 1414., it bus become alegitimate cause of 
revocation in that kingdom. In England, it was ordained by the 
constitution of Othobon, that all religious houses which possessed 
churches in proprios usus^ should present vicars with competent en¬ 
dowment to the diocesan for institution within six months, and if 
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was had, for support of the bishop and his college of presbyters 
and deacons, and for the repair and ornaments of the church. 


they failed so to do, the bishop was empowered to fill up the 
vacancy, 'fhis proving insufficient against tlie power of the monks, 
the statutes 15 R. 2. c. 6., and 4 H. 4. c. 12. were passed, and require 
vicarages to be regularly endowed. Vicarages thus became bene¬ 
fices, with cure of souls, held by the vicar, by something extrinsic 
of the impropriator; and held by the monks *« pn^ietatem in sonic 
sort as a lay fee, (Gibs. Corf. 719. Mallet y. Trigg^ 1 Fem.42.) 
neverthcle^,' after 15 R. 2. c. 6., the monks still obtained appriv 
priations as annexed to ^eir tables as before, under plea of poverty ; 
and inability to support themselves, these vniones ad mensam for 
austentation of the monks were always presumed in law to be 
tUroque jure, and as it had been held that the canon rfe suppLonda 
negligentid, (X. 1.10. 2. Cletm.l.t.S, P/eo, 107.) which gave 

the right of presentation on lapse, did not apply to such appropri¬ 
ations, it was universally the rule that they were in perpetual 
plenarty. 

In the JecoTirf species, viz. in grants cum plena jure in temparalihus, 
we have seen that temporal interests only were convoyed, such as 
the tithes or patronage of the benefice, but the cure of souls resided 
in an endowed perpetual vicar, instituted by the bishop. (Sec Vicar's 
P&CT, 107.) Sometimes the patronage was rescr\ed. (Com. J'hg. 
tit. Advmcson, (1) 2.) But all appropriations now coming Into lay 
hands, shall be intended to be made with all necessary circumstances. 
ffunsion v, Cocket, Cro. Jac. 252. 517., and an tmpropriation may 
create a right of patronage. Bishop of London v. mercer's Compang, 
Stra. Rep. 925. 

The adores fabula, as they were called by Bger, in an appro¬ 
priation, are the patron, king, and ordinary; for it was necessary that 
the patron should obtain the kinj^’s license in chancery, and the 
consent of the ordinary, as both king and ordinary had an interest 
in lapses, (which, after the act of appropriation, could not take 
place,) and were also considered proper guardians of the rights of the 
church. (Plowden, 497. Grendon v. Bishop of Lincoln, 8 Rep. 11.) 
If the benefice was full, the concurrence of the incumbent was 
necessary to give the appropriation immediate effect, (Plotcden, 
499. b. 1 Rol. 239. (D.) See Com. Dig. tit. Advowswi, (D 3) as to 
the persons by whom, and deed by which appropriation may be 
made, and tit. Ecclesiastical Persons, (C. 11.) as to creating a 
vicarage. 

Rectories, tithes, &c. impropriate, come to the hands of lay per¬ 
son; are lawful inheritances, (Co. IM. 159. a. Jones, 3.) Every real 
action lies for them; and fines, recoveries, dec. may be made and 
suffered of them, 32 Hen. 8. c. 7., and see Com. Dig. tit. Dimes, 
(M.2. 18. N.) So an mectraent lies, Priest v. Wood, Cro. Car. 301. 
So an indictment for forcible entry, or detainer, Anonymous, Cro. 

201.) So debt lies for treble value on subtraction of tithes, 

2/w<. 612. Impropriator may sue in ecclesiastical court, 32//. 8. 
c. 7. s. 2. 
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Htid for other suitable works of piety and charity. So that 
before the distribution of £kigland into parishes (as the word is 
now used) all tithes, offerings, and ecclesiastical profits what¬ 
soever, did entirely l)clong to the bishop and his clergy for 
pious uses, and by their original nature could not be in tlie 
hands of any layman, or l)e employed to any secular purpose. 

This community and collegiate life of tlie bishop and his clergy, 
appears to have been the practice of our British, and was again 
aj>pointcd for the model of our Saxon churches. 

While the bishops thus lived amongst their clergy, residing 
with them, in their proper seats or cathedral churches; the 
stated services, or publick offices of religion, were performed 
only in those single choirs; to which the people of each whole 
diocese resorted, especially at the more solemn times and 
seasons of devotion. But to supply the inconveniences of 
distant and difficult access, the bishop sent out some presbyters 
into the remoter parts, to be itinerant preachers, or occasional 
dispensers of the word and sacraments. Most of these mis- [ 67 ] 
sionarics returned from their holy circuit to the centre of unity, 
the episcopal college, and had there only their fixed abode; 
giving the bishop a due account of their labours and successes 
in their respective progi*ess. Yet some few of the travelling 
clergy, where they saw a place more populous, and a people 

Biackstouc declares, (1 CWm. 386.) that appropriations may be 
made at this day; but this is questioned by Mr. Christian, who says, 

It cannot be supposed that at this day the inhabitants of a parish 
who hud been accustomed to pay their tithes to their officiating mi¬ 
nister, could be compelled to transfer them to an ecclesiastical cor¬ 
poration, to which they might be perfect strangers and “ that there 
probably have been no new appropriations since the dissolution of 
monasteries/* note 21. 

I'he appropriation may be severed, and the church become dis¬ 
appropriate in two ways; first, if the patron or appropriator presents 
a clerk, who is instituted and inducted to the parsonage; for the 
incumbent so instituted and inducted is, to all intents and purposes, 
complete parson, and the appropriation being once severed, can never 
be reunited again, unless by repetition of the same solemnities; 

(Co. 46. iVaison, CL L. c. 17.) and the church being once pre¬ 
sented to, becomes presentable for ever. Plotcderiy 50\. li?o/.2tO. 

/. 20. 50. Ko the advowson, &c. will be disappropriated, if the body 
which has the appropriation is dissolved, because the perpetuity of 
person is gone, which is necessary to support the latter. {Piowd, 

501.0. Joncs^i).) So if the advowson be recovered in a writ of 
right, (I RolL 240. /. 40.) but presentation by usurpation, with insti¬ 
tution and induction thereon, does not disappropriate, {Plowd, 501. a.) 
nor grant of advowson by the king, when he has a rectory appro¬ 
priate, 3 Zeon, 101. Nor by the abbot and convent to which it was 
appropriated. SavilU-t 30. 1)ab. Sec Com. Dig. tit. Advowsoni (D 4.) 

As to an appropriation creating a sinecure rectory. See Sinecure. 
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zealous, built there a plain and humble a>nvenlency for divine 
worship; and procured the bishop to consecrate it for an oratory 
or <diapel at large, not yet for a parish church, or any par¬ 
ticular congregation, to be confined within certain bounds and 
limits. And while the necessities of the country were thus 
upon occasion supplied, it did not alter the state of the eccle¬ 
siastical patrimony ,* which still remained invested in the bishop 
for the common uses of religion, as devoted solely to Gotl and 
his clerg}'. 

The division of a diocese into rural parishes, and the founda¬ 
tion of churches adequate to them, cannot be ascribed to any 
one act, nor indeed to any one single age. 

Several causes and persons did contribute to the rise of 
parochial churches. (6) &)mctimes the itinerant preachers 
found encouragement to settle amongst a liberal people, and (by 
their assisUmcc) to raise up a church, and a little adjoining 
manse. Sometimes the kings, in their country vills and seats of 
pleasure or retirement, ortlered a place of worship for their 
court and retinue, which was the original of royal free chapels. 
Very often the bishops, commiserating tlie ignorance of the 
country people, took care for building churches, as the only 
way of planting or keeping up Christianity amongst them. )>ut 
the more ordinary and standing metlKxl of augmenting the 
number of churches, depende<l on the piety of the tlianes or 
greater lords; who having large fees and territories in the 
country, founded churches for the service of their families and 
tenants within their dominion. It was this gave a primary 
title to the patronage of laymen : it was this made the lK)iinds of 
a parish commensurate to the extent of a manor: it was this 
divided the several, portions of the same church, according to 
the separate unrests of the several lords: and it was this distinct 
property of k»ds and tenants, that by degrees allotted new 
parochial bounds, by the adding of new auxiliary churches. 

'Phis first designation of parish churches did not at all break 
in upon the right of the bishop, either in respect of spirituals or 
[ 68 ] temporals. For the bishop had still the proper cure of souls 
within his whole diocese, and a title to all the ecclesiastical 


(6) As to the origin of parishes, see infm^ Seldeii says, 

that about A.D. 700., the Saxons, in large districts, founded 
churches for themselves and their tenants, which was the original of 
parish churches. Selden on Tit/test ^.59. c. 9. s. 4. Within these districts 
other churches were afterwards erected, which, in process of time, 
have obtained tithes, burial, and baptism, and thereby become 
parish churches ; (/</. 262. c. 9. s.4. Defence of Pluralities^ 92.) and 
therefore, every church having burial and iacratmntalia, (^2/njrf. 368.) 
or burial, baptism, and tithes, is now esteemed a parish church. 
Seld, on Tiihest ^5. c, 9. s. 4. 
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revenues; and it was by his authority and consent, tliat parish 
churches and priests were so ordainra, as helps and assistants 
given to liim. For their number not only promoted the services 
of religion, but even advanced the revenues of the see. Yet for 
fear the bishop’s committing so many parts of his charge to sub> 
ordinate curates might seem a sort of recess from his right and 
claim to them, he had the most solemn reservations made to him 
and his successors. No church, however built, was to be em¬ 
ployed for public service, till consecrated by the bishop. And 
no priest was to reside and officiate there, but by the bishop’s 
delegation. And there were indeed as many acknowledgments 
of right and respect paid to the head of the diocese, as were by 
feudal customs paid to the head of the seigniory or civil dominion. 

For as the lord’s own seiit was the hejid of the barony, or the 
lord’s court, whither tlie inferior tenants were summoned to 
answer for the conditions of their tenure; so the bishop’s chair 
W{is always the seat and heart of the diocese, to which the clergy 
were cited to give account of their offices and possessions, as in 
their mother church. As each inferior tenant was iulmitted with 
some oath of fidelity to the prime lord; so every parish priest 
had admission to his church, with a like obligation of obedience 
to his bishop. As each tenant paid some sort of rent unto his 
lord, for being quieted in Ins possession ; so the presbyter made 
a return of some part of the parochial profits to his bishop, for 
the security of enjoying the remainder to his own use. As no 
one tenant could desert his holding, or substitute anotlier in it, 
without consent and acceptance of the lord; so neither could 
any parish priest forsake his charge, or appoint another to suc¬ 
ceed him in it, without express leave and authority of the bishop. 

And ns upon the death of a feudatory tenant, the custody of tlie 
lands came back to the lord, till an able heir stK)idd be instated 
in it; so likewise the custody of all vacant benefices did revert 
to the bishop, and he received the mc.an profits of them, till a 
successor was confirmed and settled in them. And in many 
other forms and customs of dependency and subjection, the 
pnruclual clergy were as accountable to the bishop, as the lay 
tenants were to the prime lord. So that during all this fii*st 
constitution of parishes, there was nothing of titlic or glebe or 
oblations diverted into lay liands, or applieil to any secular pur¬ 
poses ; but the absolute property, and the intire dispasal of tJiem, 
did remain in the bishops and the clergy, for their own support, [ 69 ] 
and other pious uses. 

The first way of diverting the titlies and oblations from the 
immediate uses of the bishop and his clergy, tlid arise from the 
confusion of parochial Ixtunds; which having no otlier limits 
set to them tnan those of the ]X)ssessions of the respective 
founders, this obliged them and their retinue and tenants to pay 
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their duties to that one church: but if any new fee were ei*ected 
within such lordship, or there were any people within the pre¬ 
cinct who were independent on the patron, they were at lilierty 
to choose any neig^hoouring church or any religious house, and 
to pay their and make their offerings, >werever tliey re¬ 

ceived the bOTefits of religion. So the bishop receding from 
this former claim, and his substituted clergy not yet knowing 
the bounds of their respective cures; this let in an opinion, tliat 
tithes and oblations were an arbitrary disposition of the donor, 
who’might give them as the rew.ard of religious service done to 
him, in what place, or from what pei’son soever he received that 
service. Which notion gave occasion to the monasteries, to in¬ 
gross all the neighbouring people, and especially the richer lords 
and patrons, tliemselves; and to draw them from their own 
priests to communicate in their cells: and so to bring their tithes 
and offerings with them. But yet this discretionary allotment 
of titlies and offerings, though injurious to particular priests 
and parish churches, was no violation of the general rights of the 
national church and clergy; for though the people so aiose then- 
own way of distribution, they did no means detain the stated 
dues unto themselves, nor alienate tliem to any oixlinary useS: 


they ever looked upon them as consecrated to the altar, and 
offered them purely for the sake of God and their souls. 

' A-second prejndice to the paroclrinl clergy was, the early divi¬ 
sion of tithes and offerings into several parts, for tlie several 
pUJ'JJOSes of piety and charity. The benevolence of ft dioceSe 
Was at first entirely at the bisnop^s receipt and disposal; but that 
th^ rni^t d{^ar to be a just application of it, a rule obUiined 
for divi^ng the fund into four parts: one to tlie fabrick and 
ornaments of.^church; another to the officiating priest; a third 
to the poor, and necessitous travellers; and a fourth reserved to 
the more immediate service of the bishop and his colWc. But 
whOii fees began to be endowed with lands and other firm pos¬ 
sessions ; then the Inshops (to aacouroge the foundation of churmes, 
and to establish a better {nmvkion for the residing dei^) did 
ttiddy recede from their quarter part> -and were afierwat^ by 
canons forbidden to demand it, if they could live whhout'fti "80 
aa thd divition nOw only into ’ three parts cneyy priest 
^e^fver ‘ftfid-dlfttiitnner as the bishop bad' beeh'b^bnr, 
atandfo# to' eYpetid htie part on ‘tbo liaising, ppbiting, 

anbth^' p(trt<'dpon>entev- 
taihik^btrtuifetsrt tind ti^lieving 'tiie^podr, tod to have *third 
re^er^’fok* o#Yf'^theihute odeasions/' Yet still tho-Whote 

product of tod'dve bank of. eo^' parlih 
church, and'the mfnBter W^' thd sole tod di^baev of 

them, ftccordmg fo thO^ stated ndeS of piety and diftrity* ‘^But 
this tripartite mvirion* sobit ^octfasioned great disorders ; for tlte 



Uv patrons did-from hence Infer, that a third part of the -reveuues 
of a church was sufficient for the supply of it* and they under¬ 
took to dispose of the two remaining parts; at first pretending 
to apply them to the like pious uses; but then oy degrees 
detaining them in their own hands, and even at .1^getting them 
iiifeoffed in them and their heirs, especially wnbii) their own 
demesnes. And this proceeded so far, that in some parts tlie 
powerful patrons seized upon the whole prsedial tithes, and left 
tlie altanige or smaller tithes (which were at first voluntary ob¬ 
lations, and therefore reckoned a part of the altarage) to the 
portion of the parish priest; setting a precedent of impropria¬ 
tions in lay hands, even before the rdigious fell into that method. 

But however, as the lay patrons at first .took the tithes (or seldom 
more than two parts of them) in trust for tlie church and poor, 
not in tenure to tlieir own property and pleasure; and after they 
were infeoffed in tlicm, tlie}' still considered them to be charged 
with the same burdens; and while tliey held them, did exonerate 
the clergy from those burdens; so they would not keep that con¬ 
ditional tithe, but by degrees mode a conscience to restore every 
part either to the parish churches, or at least to religious houses. 

So that long Ixifore the reformation, all manner of tithes and 
oblations were entirely given back to the church, and invested 
only in the clergy secular or regular. 

The next injiuy to parochial churches came from the sur¬ 
rendering of the right of patronage to collegiate bodies. For 
the lay patrons remembering, that llie clergy living in common 
with tlicir bishop in his cathedral chui'ch, were formerly maintain¬ 
ed by tlie tithes and oblations of the country; when this practice 
ceased, they thought it a sort of laudable restitution, to give the [713 
|>erpetual advowson of their churches to that bpdy, or to some 
one ()ai'ticular member of it; wliereby those churciies became 
prebendul; and the supply of them was left to tlie community', 
or to that single canon who was to have his prebend or exhibi¬ 
tion from it. All the monasteries found Uiia metliod to be a very 
good expedient for them. Hence they incited their benefactors 
to confer upon tlieir houses tlie right.of presentation to country 
churches; a favour the more easily obtained, because the lay 
lords looked upon tiiemselves as guardians only, and were glad 
to devolve their trust upon those societies; who, as they thought, 
would faithfully dischar^ it. And by these means, in on age 
or two, above one hair of the parochial churches in England 
came to be lodged in the power of cathedrals and monasteries, 
and were personally servra b^ the members of those bodies. 

But this by d^rees let in mischief and usurpation; for the 
cathedral canons, finding their residence in those rural churches 
to be inconsistent witli their due attendance in the chapter and 
choir, began to place annual curates to represent them in their 



* 

11m8* ill exAm^e of appnnjriAtMig pamb obtuxhes wpttad 
further to €tU bodies cosporaie, however in law and reason ioca- 
pokde of such a tenure. Solidtins and paying the price at Eume 
procured the like favour for seciwur cpHcgest h>r dumtncs, nay 
for ndlitary orders, for lay hospitals^ for and fratemhiea, 
and even for nunneries. So making kni^li, lay?hrotber8, and 
veiy women, to be the rectors of pamh churchy Though this 
indeetl was gruundeil on a conceit, that oU these were rSgknis 
societies, and might receive and distribute out of the common 
treasury of the church. For before king Henry the eif^hth, 
there was no r^ht or precedent for a mere lay pei-son to be an 
impropriator. 

From corporations a^p’egate of many, diis examfde went on 
to single persons ; not only to deans, chantors, treasurers, cbanceU 
lors, and separate officers, but at last to the parish priests them¬ 
selves, who in populous or ricli places obtained ii vicar to be 
endowed, and casting upon him me cure of souls, they had the 
rectory appropriated to them and their successors as a eine-enre 
for ever. See ^neotre. 

But, above all, tlie monks had their various arts of driving on 
this trade in holy tilings. 'Fhe bishop of the dicx;ese was oflen 
their friend and assistant in it, because he hod been perhaps of 
the same order; or was disposed to keep up an interest m so 
great a body of men; or if the}* had no other tie upon him, 
settled a pension to indemnify his see, or advances the payment 
of ^odals, or offered some other consideration of inter^: and 
if at the lost the bishop would not consent, they could apply to 
the papal legates, or directly to the court of Rome, where Uiey 
never failed to have tlieir presents accepted; and sometimes chai^geu 
themselves witli an annual pension to the cardinals, or even to the 
apostolic chamber for ever. They dealt os subdlly with the 
patremsy to extort their consent: they promised them the prayers 
und suffrages of their house, with masses, obits, anniverstfies, 
pietanMs and other commemorations. And because, after adl, 
ny the hws of the land they could not appropriate without con¬ 
sent of die reefty incumbent; therefore tney somedhaes prevailed 
with hliln to assume their order, and so to bring the church along 
widi him; or thev ^ve him a pension or a ooray for his life, on 
conffitlou of'resigning; or if-he would npt comply, then they 
uhtthyd lijicvc of the patron to wproptiate in reVeraon; or, to 
save die‘i^ns of worfeing on the patron, they purfcha^ the 
pe^ba! edvowaon, on purpose to atmroprute Uie lieneflce. 

Ir the ktaatter dthes ahil oblations (die common allotment to 
vicir) wdhM not amount to a durd share; then some part of Ae 
greater tithe of com and hay was allowed to make up such de¬ 
ficiency ; whicli was the just cause of many vicarage being so 
endowed. 
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Restric¬ 
tions by 
statute. 


* _ • • 

A.TIiQ\ 9 i>ci 4 nt<$tate df vuumge^.wa^ the more tdlerabkf b^ust^ 
^Qjot^ODJty a.cofKtderable pardon for iho vLtar, bbt there 
Ka$ a pow;tr in tli^ bishop to augment that portion, wbbni* 

bver .it appeared insoi£ci«nt. This was the known right, 
and the constant Wsctice bf the English bishops. Indeed die 
gpetuer monasterieSidicl ^iftemiincs by exemptions and appeals 
to the court of lloin^vade^md deny this power of the diocesan: 
in order to obviate which refuge, the bishop in his instniment of 
cqnaeniiug to appropriation, b^in to express the positive cofxli- 
tioR^ oi* saving a competent portion ft)r u vicar, to be taxed and 
ordered by him in due consideration to hospitality and other 
burdens: .and aftei'wards to ho motlerated and augmented ns 
diould seem to the ordinary fit and projKr. But whetlicr this 
pow’er was explicitly rescrvetl or not, it was thought an antecedent 
right, which the bislmp might claim from tlic original constitU' 
tion of the church. And oven the common law did allow and 
enforce tliis practice : the year !)ooks affirming, that the ordinai*y 
may increase or diminish the vicar’s jwrtion. And lor any thing 
which apjK»ars upon n*cord; though tin's episcopal right was too 
often evadwl by resort to the court of Home; yet it was never 
questioned in any of our ecclesiastical c»r civil courts iK'fore the 
reformation. Kewnet on Impropriations. 

And so much concerning the original approprlalioiv of churches: 

' Wc come next to amsidermon^ particularly the endow’mentof 
vicarages consequent thereupon. 

II. Endowmci}t of vicarages vpon approprialioK. (8) 

i. By statute 15.7if. 2. c.G. In evei^ licence to ho mode in 
the diaacery, of the appropri.'ttioii of any parish churcl}, it shall 
beexpressly contuiticd, that the dlocrsaa of the phicc, u{)on tiio 
appropriation of such churches, slmll ordiiin, according to the 
value of such churches, n convenient sum of money to be paid 
and distributed yearly of the fruits and profits of the some 
churches, by tlM)se that will liavc the said churches in proper 
use, and by their successor*, to the poor paiishioncrs of the 
said chnrclies, in aid of their living and sustenance for ever; 
wid also that the vicar be well and sufficiently endowed. 

And by statute 4- H* 4. c. 12. J^'rom henaforth^ in every chturoU 
fl pj CTOpriated, thire shaU be a seaUar person, ordfumd victir per* 


(£) Uthere be no endowment of a vicarago, the impropriatov df 
the small titlihs it bound to maintain a priest, in which cate a court 
of equity, on iafonbatum by the attorney-general, may attigh to the 
curate such a pr^oation of the small titlies as he thinks fit, iMt this 
rs otherwisedrnCtf chevb ft an endowment^ though never so tnialh 
Boruey v.Leet I Vem.Bep.U4fJ. ^ 
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ptftiuA^'i^asKmicftlly inidtut^ nn^ $tKlu«W<fl tmvenkhltf 

endom^ed \yfihA discretion, of ta do dfvine 

»iid to iiimrni the people, and to^ iceep hospitdHry thei'e ; irtid 
m'religimat shall in any vme he made l>km *in any ckitrch 
appropriated. * w y. * 

From kenreforth^ Tliis statute extcwdcth A'^o appropriations 
made bc^c tJus lime. Cro.Jae. hVl. dt Rol. lien. 99. 127. 
Palmer^ 222. 

There shall be a sender person ordaimd vicar perpetual] In 
tlie case oi liomey nncl 7’ lOBI*; it was decreed, that 
where there is no vicarage cndoweil, the impwpriator of tile 
small tithes is Iwund to maintain n priest; and npoii an infwm- 
atton by tlto atioriiey-goneral for that pMrjv»e, the king may 
assign to the curate such an allowance or proportion of the 
small titlK?< ns he sliall think tit; hut otherwise it is where the 
vicar is endowed, tliough hut of never so small n matTei*. 

1 l'tru.2i7. (n) 

Conrewihly ewhui'eil] Si* as without ondownieiit, tin* appro¬ 
priation [made after this statute] was not gHKnl. 12 ('o. 4. 

2 /iol. 99. 


(c) Institution and imluciii>n scoiu to he the specific difference 
helween a vicar and a pi'rpcfual curate: both can only be in a 
church tliat was appropriated, Ihit this must bo understood, only 
where the curacy is parochial : for, as to curates of chapels, there 
seems to bo no simi)itu<)c betwec'u tiK'm and curates of parishes. 
IJut yet it si'cins this cannot l)e ^.o; for ilicij */ii(err wliat .is the 
difierence I)<*lwecn a donative vicarage and a perpetual curacy ? for it 
is couimonly said that vicarages may he donative, and cvc*i rectories 
may be so. ( V’die ftosf, voi. ii. title OanntiUt.) And yet it is contrary 
to this act tlmt any vicarage, created on an appropriation since the 
act, should be donative t and tliereforc donative vicarages must have 
been such as were made on ap[)ropriations before the act, or upon 
appropriations#/// wmm.v/w munurhortim, which arc not within the act; 
aiui tiicsc last, if any such there were, seem to ditfer only in name 
from perpetual curacies, -\\icar is in for life; a curate, as it seems, 
at win. /V/Vv V. Pnid and oaothrr, llnnb. 273. 'flic former is always 
(y//. or at least usually) oiulowed, the latter never. S.C. Fund, 273. 
except since Queen Ann's )>ounty. (VidesUU. 1 6^. K af. 2. c. 10.) 
N,.C|. A doittttivc is alwoys ondow^, but a perpetual curacy is never, 
as it seems. Jiunb, 273. And if so, then the endowment is a specific 
difference between a donative vicarage and a perpetual curacy. 
Afbht alsoj where there is a curate, the ()ar8on is incumbent; where 
there is a vicar, the vicar is incuuibenu JSerft, Hills MS.Ndes, 

(a) la, appropriated churches, where no vicar has been endowMl, 
Uie oflicitttfng minister is appointed by. the npproprictor or impro¬ 
priator, and IS called perpetual curate Aole to Hloth^oM's Oswiin. 
vol. i. n. 387. E(L Chr. ,• and see p, 

.-m 2 
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4<»«i,b»|.>¥?irt|Nthc <5Q»^ ^ t^i^.p0ftm;. f^ ,ljivc ^.)?p 
ilfcs^ty <»f in fH^9- 

priation), W d^f|ajKi|i^ U)P,cr0iVf%/?<#« 

'•. 'H^^,*' <jKbk'^'•■:'■■.■ :„.» ■■*;,■ ••'IT 

.,;j J^,re^f4^ tna<k.viq^,.in,an3f ff^fA 

t^lffrcpriattid (Z»)J 3u(^'j^e benefiqe was ad . Tnew^ 

[ 78 ] «*o««^Aorio» (c), «uidj^ ^t^Appropnoted in UK coinpon, fcffxp, 
bia.^^ted by way offUliiiW^^yWre [«m« P 

in te^HpQrff^lf^$, set! 6'>* not^ 1.]; in tjint.c^, 
itiWis «;rv$d by a monk own. liody, who was remayol^ 

at their own pleasure. Which is the Ibuwatiou of' atijten/^ary 
cvtf ociUy where the impropriators arc bound to provide divine 
servi^Ov- but may do it by a curate, not Institutedi but, only 
Ikensetl by tlie bUltop. the monks served them; an4,bc‘ 
caose the acts of dissolution ^ve the lands to the king vLSuch 
fnanner and form ns the monks held them, tliey who derive from 
the crown have reckoned tliemseJves under no restraint to pre¬ 
sent a vicar to the bishop for institution. Hut though the canon 
Jaw is clear tJiat such benefices as were united mensit wonachxtruni 
might be served by i/io/dis (f/), without institution; yet the law 
also was, that in. cose such cures were supplied by seculars^ they 


Monks, from the nature of their professional vow, were parfi- 
cmttrly ill calculated for the service of the church, as I have snewn 
^{0 the Mite to title Motuuteriea ; and though in later times they were 
^allowed to be ordained by the bishop of the diocese, and were 
Ireaaaady advanced to the highest offices in the church, they were 
held to be incapable of a cure of souls without dispcns^ioai. ^W* 
wood, 30€» But having succeeded in procuring a vast number of 
benefices to be appropriated to their religious houses, tliey were 
• frequently bot content with naming clerks to serve them, who were 
to oe ordained, insHtuted, and governed by the bishop, biit thought 
fit to serve the churches themselves, and often pretended that the 
government of the bishop was incompatible with the regulations of 
tthei* orders* - These usurpations rendered tb^> unpopulorb^lbwith 
^he JaUy and dcrgXf 8^ X, 3, 37. 1. Cieiru U 5* 
iJPi«r»S7X» Xn the canon law, we find several regulations to securo a 
•fid Jkllowaace to the clerks who serve uppro|)riatcd churfihesS'Wkiah 
•allowanoe. mi^ht.be made a condition of their ordination, andlif then 
aegloe^ed, aught afterwwds be assigned by the bishop. 

14 U - A betteCf tliough in order of time a later remedy,.ifgs,appded 
htra by statt }& ^ which, as Or. Gibson observes, makes a s^- 
eientondwwnpent Aaonditionnotofadauttjng the clerk, butin>> 
propriatiag ^e ilmpe^ce.r Ct0f Cod, 7l64 This act. pasUd sets me 


act. pMsed {B(t\ 


eanmft eompltuit, of the, comamas ggaiosi the abuses of appgo- 
friataons. 13i?. d» 38* f. 


Far^ ISF* ^ 


fe) Ksdri^'ri0,.vol,a^a..^d. - i 

(a) As to nunneries, that w^ not so, Vuyd. Wano.1$0^iS2^ 



ffy^eAW to ttitAl by IkW irtb b^^fi^'cah W'Aow 

Tfy tftitnt^^#raim%l^tiiti<)iA': 'but^tti<e re- 

<feWW pratllefe is ^fl'Afetf.'23d. 

2. 1 ne act of endowment thel^^pp n^ht be ma^/^ther Act of 

k?t of appropriation, ^r%Jr%^]B^^^acf A'nd it'separate 
‘Tfrfitk’bbicht. A^ich is ment!OTied'*W[ mia^place; that' in''seiiiirii- *"*” 
ibg'foi* endowments hi the registrifeW bishops, or the court of 
Air^entatiotis, neither tlie one npr tf^bthcr should be heglecCed; 
fbr although a separate act or htftriiltient of endowment Wiay not 
he fotihd, yet it is possible the endowment may have been made 
ih the acit of appropriation. G?As. TW. 

If the body corporate be now in being to which the church is 
appropriated, as aU the old cathedrals are; or if the impropri- • 
aii<m were, at the dissolution of the monastery, given to any cu- 
theilrnl or collegiate church that now is; the miist proliahle place 
to find die endowment of it is in the archives of that church : if 
not, perhaps it may be found in tlic augmentation office. But it 
?s tb Ixj feared, that most of the endowments arc now lost, at least 
to Tfs, ly being carried to Rome at the dissolution of monasteries. 

Johnx. 239. 

3. U^ion the lunkitig an appropriation, an annual pension was Penaon re¬ 
reserved to the bishop and his successors, commonly called an f«- 
iiemuityx and payable bv the bt>dy to w iiom the appropriatioii was * ^naow- 
uittdc. The ground of which reservution, in an ancieut nppropri- ment. 
atioii ill tlic registry of the archlnsluip of Canterbury, is expressed *[ 73 ] 
to be, for a reconipence of tlie profits whicli the bishop would 
otlierwisi* have i^eceivcd during the tacation of such rimrehes. 

6iA». 710. 

4. A vicarage by endowment becomes a benefice distinct from vicirage, • 
the parsonage. (I) As the vicar is endowe<l with stmaraie teve- 

mics,. and IS now enabled by the law to recover his temporal 




' When the vicar^le mdonmf, and comes in by institution and in- 
dUcI^, he hath ntr/m aahmirvm a^talUtr as is nor removable at 
' pleasure 6f the rector, who in this case hath only tttrhm auimrmm 
■ fkkAHttaa^ and concurrent with the vicar, fftaih v. Pryn^ I Ventr. 
'I3<;’'batwhere the vicar is not endowed, nor coitioR in by institution 
aifd^nductloh, the rector hath crwwm avm*romin uefcarfi/er, and may 
’ rehibve the Vicar at pleataire*. and where a vicar is wwtoim/, it is af- 
^Hhra otit of the ivcW>r^, and by the act of the ordinary. Stmlh v. 
m«fer;3f5W*;378. | ZOrrf S8T. 8.C. Secfii^ 82. note (1). 
■ ’(7) By 57 W.99^ #. 81;; ho-pdrsonage that hath a vicar en- 

dioiwe<l)'or a pemetdal eOTMe, mWP%ahoOi cUri^'bf jpuls, «haH be 
deemed a benefice within this act ; and'by "after lOth */#%, 

1817, no oath shall be required to be taken by any vicar in relation 
to residence on hisvicarage. 

1 ; 3 



iflftiittfrittfllWitiii 

iHtoitft ftid ^liattion; so hath lie tbe 

c^ of soidsVa*) fransferr^ tb;hlm byin^ttttion from tite bish^. 
It Js't^Ue, iti'wiftfe placw, ho^ the parson and tW^vidu* do «- 
ceive Insthntion from the l^o^to the same church (4), as k is 
ki the case of sinecttreit^^e original of which was thus; The 
rector (with proper contteSJ had ft power to entitle a vicar in his 
ditirch, to oihciate under Khn; and this w'tis often done; and by 
this means two persons were instituted to the same church, and 
both to tlie cnie of souls, and both did nctunlly officiate. So 
that however the 1 * 00101*5 of sinecures, by having been long ex¬ 
cused from residence, arc in t!ie common opinion dischaiged 
from the cure of souN (which is the reason of the name); and 
however die cure is said in the law Iwmks to be in them hafn'tu^ 
aiUer only; yet in strictness of law, and with n*gnrd to their 
original institution, die cure is in them (u fua/iiiTi iia much a.s it is 
in die vicar. Gi/as*. 7U). (c) [See ©kjn'UVC.] 
l^iironagtf. 5. The parsou by making the ondownieut, acquires the p.ati*on- 
ago of die vicarage. (5) b’or in order to the appropriation of a 
parsonage, tJic inlieritaiicc of tlje ndvowsou wa< to be transferred 
to the corpoi*atiou to wliicli tlie dnireh was to !)e aj>propriate<l; 
and then, the vicarage iH.iug dta'lvtil out of tla* parsonage, tlie 
parson of common right must lie patron tl«;reof. 8t> that if ibi; 
parson makes n leitse of the pai'soiKige (wUIiout making u sjiccud 
reservation to himself of llie riglit of proentiug to tlw; vianage) 
the patronage of tlte vicarage passedi as incident to it. (//) But 
k was lield in the 21 Ja. that ilte puri^hioners may prescrilio for 
the dioice of a vicar. And l}eibr(' diat, in the Id./r/. in dm cose 

of Skir^ev and Underhi^fy it was declarwl bv the court, that 

'«■ 


(2) By common law* the vicar had not the freehold of the church 
or church-yard, nor could have a Juris utrum for his globe, nor be 
named tenant to the praripc for it without Ins pa^^on, (‘J HoL F.) 
but now by H Ed, 3. st. I. r. 17.j a vicar shall have a Juris uMmi, and 
recover In other writs as a parson may; and therefore shnll have an 
aftsi^e. See Ar»on. case, 40 Ed. 3. 30., ditecl 3 Snift. 377. He 

shall Iiftvc aid of the parson, patron, and ordin^aty. 2 2ioi. 336. 1.48, 
So be shall have the trees in the chur<'h'yard, for he fitunds liable fbr 
repairs of die chancel. ScTnb. 2 Noi. 337.1.15., infm, VJ. 

( S ) C7o»i.Z?/y. tit. Ecclksiastical Pkhsons. (C. J.5.) 

(4) Both may have cure of souls, institution being the necessary 

foundattoii of such cure. Cktkf. v. lleuiky I Mod.\%y 1 A7d.42d. 
.S.C., called Clerke v, PrinHy 2Tift'A.484., cited 1 Ha0. 
Eri(tony,Wadei€n}.J(U:.5\f^,iperNoy, ’ 

(e) Cn>.Ja.5lB. 1 ^W.426. 

(5) ^Eol,$36, 1.7. 12.25. 30., 231. I..S. Maflii v. Tnffffy 1 Keiw. 
42., contra; but there waft a lewce of a imi-son Impropriate; hut 

a layman may bC'ft pfttrOn Cf a vicarage. Com. IMg, (H. 2.) 

fy) 2Eot.Ab.!B. ■' ^ \ ■ 


flttiinmtimiffin 

OiPiigh Pfjis^y^^ or4w, Vjiqw^ige append- 

^ tg.thp U^PI^ci9a]i}^.«,?iW)or4,«»h^ 

iog two fPfici^y 

Soinetimesi uppn appropW 4 ^qiQij^^ r^iii of pi^^so^^g tliA 
v^r was givep to the bisliopr hiifi consoat; as 

appearetlt froiQ divers iustauces. ,. | i 

6. Tliere were no vicarages at i^^n^a.Liw: or« in oUiier 
words, uo tithes or promts of any h:Tpd4Q ,de ^re IxJoug to the 
vicar, but by endowment or prescription; which cannot be prer 
sumed, but must be slicwn on the, part of the vicar. For which 
reason, the payment of tithes to Uie parson, is prinia faci» a disf 
charge against tlic vicai'. iiihs. 719. (i) 

7. Tile first endowment of tlie victirs cajuiut be prescribed 
against by die parson. Tins wns adjudged in tlie case diPringh 
and CAt/r/, 7'. 2 ./a. (4) Which original endowments tliercfore 
Iwing of sucli authority ;is Jio time c;ui tlestroy; and such causes 
iKJlween parson and vicar as n late to them, or depend on them, 
being also cognizable in the s]>irltual court: it were mucli to be 
wislied, say> JDr. Gibson, for the sake of the poor vicars, tJiat 
diligent seardi were Juade after lliejn in the ecclcsiiistical offices, 
iuid otlier roj)ositorie.s of records [a]; in order to briiig to light 

(4) Moore^ 891. 2 7?o/. Hep. 301. 

m') Palm. 113. yV/c. Hf>. 4 181. 

(4) AW/, 3. Moore, 7fil. 780. 

[a] It may he proper to insert in this place the fallowing proposal 
of a very learned gcanlenmu, who has generously undertaken the exe¬ 
cution of the oiiovesaitl plan; hoping that uli who may have it in 
their power in anywise to coi)tril>utc lonarda the completion.d^ereotV 
will communicate what may have come to iheir kno>vIcdge with re¬ 
spect to any uf the particulars ; viz. 

“ A proposal for publishing a general repertory of the cndown^ci^s 
of vicarages: 

“ Xliis work is intended for d‘c service both of vicars and of tjicif 
jiarishlooers. Tlu* former vuuuUy come into tlieir livings. unar< 
<[Uttipte<l with the particulars of their legal incomes; most of whicn 
arc small, and many, i^uitc insufficient: whence they ore sometimes 
tempted to demuna more than their dues. But, oltencr, they who 
ohould pay them, take ndvautuge of the ignorance or doubtfulness of 
their lumisicr concerning his rights.and refuse to ackaowledge them., 
If he submits to take what limy urc willing to allow him, be lives in 
straits and cuotcnipt. If he contests Ihe matter, his people become 
prejudiced against him for some time, if not for ever: und there is. 

8 refit daitger tlmt for want of* being able to come at the proper evi- 
enccs in the cause, it may be decided tlie wrong way. ^ 

“ Now the principal of tlicse evidences ni'e old codowments, I^r 
a vicar ngiy dt^mand what his vicarage was endowed with; and oe 
cfumot cLeioaod more, unless Immemorial usage gives ground for a 
just presinupHAiVlhaL .thiero a further wulowment, though not 
now extant, 'niercforc discoveries of endowments will tend, not 

* G i 
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ly h^^f9mi4,v*^^!wecMJ*y^«n?a.Ath#^ 

, ,;,i^ ^t>v^cw ;l^fw u|^ time 

(ong'tfme, to talce particular tithes or pvo6ts»\i>9^fiU.not(,]fff!e 

prodv<^-4nditheyiare 
.j^,.th^f'Jjlit,i^ bielK^ ha 4 ;a(t:#nUisptJfl»We 

.;^ht,; ^ .jttUgn^H yifiWjfes «8 there w<» occe«k>Di, .ag4 thU^ 


■ m *- 


,*-rr^ 

^ytd'the^’rig^tdeCetnimfion oflftw-suiu but to the preV^ition'6f 
them, by shewing both parties to' what they are entitled t aVtd dius 
>vnll be of oonnnoD benefit,' to the eleigy, to impropruitotrs,'and to 
rejH pftbe laity. 

. . Tlie most likdy places to find them iu, are the registries of the 
bishop, or dean or chapter of the diocese. But, partly by means of 
na^onal changes and confusions that have happened, partly through 
toe unfaithfulness or negligence of officers, ana partly through other 
accidents; raanj' of the books belonging to these registries are lost 
from thence: and not a few of them, and likewise of tlie chartularics 
and loig^r boOks of dispolved religious houses, in which they re> 
co^ed, amongst other things, the endowments of their vicarages, 
now in various libianes and repositories, publick and private. A 
hat^of-^ae endowmentSjwith references tothemanuseri]^ in which 
they .are conta.med, would certainly be a very useful, directory to 
niid,titudes of .persons, who else would never know where to seek 
for' them: an account, v^ Inch of them have been printed, andJn 
,what works, may save both trouble and expcnce to those who desire 
’hycdnsulttheib, and even in cases where no endowments are to be 
'Ibadd, ^eventing a fruitless search will be doing some good. 

. • /“■■•tlmreftirio'&e editor of this proposal hopes, that the publick 
.iwilliappcove of his undertaking : in which he hath proceeded so fbr, 
aa tO/fit* down, in alpha^^cal order, tlte name, with ’the date, of 
gveiy endowment in the registers of the sec of Caitterbury: and all 
spph as.he hath been able to discover in the Lambeth, Cottoa, Har> 
lei^, and other libraries, or in printed books. iJc now pr^utpea \o 
redu^st, that the several bishops would favour him with the aaincs, 
and dai^, of all endowments,which arein their respective registries: 
atad that the same assistance may be 'i^ven him by such of the no> 
bUity^ dlargy, and;•gentry, as have in their cuiftody ancient rbeordfs 
of any kindnn which eno^maits of vicat^ges ar^ eMerdd. ' ‘ 

( : AKD.COLTBK DUCAUBL.’ 

pp^s.CoTumoa*,.. ,, j; . ’ MW 

' 9, 1761. 

After which he subjoins a list of above 2D(X endowmeata fifjvieai' 
ages already discovered; and a specimen of the method he proposes 
to follow, as thus, 

Acley (Line. Dime.) Vicar, de Ordinatio vicarito eaotesia: 



iLaoLDKSLBY (Ltnc. Diccc.) V'icar. de 


OrdioaUe vicariiu 


A.D. IfPil. Rcgittt. Jolpin,iiiKPvwvll,Ii*>i»c.Lincoln. flkirtt>fal,5f)7, 
&c. 


nUitilllittilBlfi 

*;'' a‘'i'liie'’lbA«* tof tht P,«.rip. 

if the vicai* hrffli’iMoJW'tiffl oi^mat'^HtiTi<m^ tion where 

tithe *J^ cotJ&tant'Usj^S the ittw wilf p*dtetiife {fiiit’lit^Viii? mratuSIu 

endowetl with it; by the same reason that it presumes some tithes 

hy way of augmetttiitiofAy which.weK.notii)[the 
.onghioJ enttowmeiiL Gibs* 720. (m) > . o i;?.-!] 

9.. It is said tiiat ail ccmipositiona for the endowments of Vlca- Trial of en¬ 
rages shall l)e expounded by t!»e judges of the Common Idwj ia^ dowmente. 
if' the-aplritual court meddle with that matter, they Ore' tq Iw 
prohibited. c.39. (6) *- 

Biit where the dispute is between rector and vitsiri bejng t^t)i 
spiritual persons, it seemelli that the proper cpgjnzahde of die 
cause bclongetb to die ecclesiasUcul judge. (/>) 

And in die case of l^raht and Taylor^ 4> G« The vicar 
libelled for tithes of* turnips, iukI laid his title to tiieni by'ppo> 

HcripCion and endowment: the defendant pleadod, that tlterO Is a 
rectory impropriate, and that time oUt of mind the rector hath 
tiiken tithes of turnips; and he moved for a prohibitlon^^hil 
obtitined a rule unless cause shewed: and it was insisted, that Ih [ 83 ] 
this cose both the parties are not ecclesiasticks; for the .libel Js 
against a parishioner: and It lays a custom which is denied, nud 
must be tried by die cominon law. But by Parker diiief 
and die court: Tlimigh boUt parties are iK)t ecclesiasticks,yet 
the diing in controversy belongs either to one occlesiafitick' m 
nmHherf £br eidicr the rector U entitled to the tithes or dicv^Cal^; 
and wlmtn^otter is it to the parishiori^r, who has (li:eni?'fbr lie 
can only pay theni to one: this is properly a dispute what ^ 
longs to the vicar upon the endowment; .ancl that evidence Wlp.ch 
WilFcndtlchim to a sentence bcIow', will not eijable lii^ ^ riQ- 
coveT here : and if we sliouhl giant a prqhibitioii in ordoC'io u^y 
die qns^ini,, yet that will. pot detenuine die question Upon Ukj 
endowmouf; and.dierc&NTo. w'c oi^iiC not to dfww oat of* 
that: (X)urt,. which inay prO{>orly determine the whole mailer. 

And besides, in the spiritual oourt fifty years make a pyeis^p- 
tioii, tlioiigii they will not here. And die rule for a prohibuion 
Was diSchArtWl, ‘ AV. 87. (7) 


• (m) S#fM.7t2a ^W^c.3‘28. ' . 

i(t) £i<.i2i7»;36B» Tire spiritual Court caniiot try the cxUtpnce pf 
a ^caragej but sec 3 SeM» ^T6^\SiC. And prohibition will 1^ 

granted unless the allegatloirli^'plhftiiy fnhc in fc(ct. Smith v.Tf^<^lei', 
i lord ■' ‘ 

/«) '2 Is^c, hml-dvcr, Jlfodrr. lAT* 

(7) Checseman v. JHcbey, W7//fs, 680. Acc. 





Favourable 

Donstruc- 

tioD. 
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tht^’oomts.of :equatyi&dq4W%«dbteirmij3Le<upon the inter- 
pneMionit)(^dihitaexMts* 1 ' «■ - ' >'>*:< 

10. Any words in an endowment being doubtfi^t’cli^l be tuh 
terpfcMed ^{)racticc, and to t^te advantage o( the vicar. (8) ; So, 
in we case of Barsi^le and Smiikf tliough garha m the oommom 
acceptation relates to corn,‘yet it appearing that tlie custom had 
been for the vicar to have tidie hay, this was judged sufficient to 
extend it to tithe hay. (o) And the same tiling was adjudged in 
the case of tithe wood, as given by the term aXtaragia^ upon 
the same foundation of custom, in the case of Reynolds and 
Gr£€n {p ): Or if given there under the name mimdm decinuB; 
custom changes a great tithe, as wood is, into smiUI. (9) Upon 
the occasion of which case, it was said, that the word aXtamgium 
sliall be expounded according to use. And bishop Still ingfieet 
observed, that in the settlement of the altarage of Cockvington by 
Grosthead bish(^ of Lincoln, not only oblations and obveiitions, 
but the tithes of wool and lamb, were comprehended under tliat 
name. 719, 720. (1) 

And in the case of and the master and brethren of 

St.Cross^ T. 1721: it was decreed, that v/herc'altaragium is 
mentioned in old endowments, and supported by usage, it will 
extend to small tithes, but not otherwise. Bunb. 79. {g) 

The most difficult, though most common question, that relates 
to the intemretation of endowments, is, wliat the vicar shall have 
in virtue of tlie phrase mimitce dccimeB. Gifts. 720. (r) 

Where a vicar was endowed to have tlic tliird part of all the 
tithe corn of such a manor ; it was adjudged, that he should have 
tithes of the freeholders^ as well as of the demesnes of the 
manor, {s) The reason of the doubt was, that freeholders strictly 
speaking were not parcel of the manor, as siicli; but it was rc- 
solvetl, in favour of the vicar, that the word manor there should 
signify the precincts of manor. (2) And so, where the endows- 


(8) For an augmentation of the endowment shall be intended. 
Tiviss V. Brazennose CoU. Hardr, 328. Wan^ v, Britton^ Palmy^% 
Cookee csAe,2RolU\Q\. . 

(o') Cro.Blit.6Q3. (p) 2 BuLst. 27. > 

/9) 2iW/.S35. 1.4.5. lil/«/.50. 

n) An endowment shall be construed liberally : As, if a vicar he 
cnaowed of all tithes except corn, he shall have hops, rapeseed,. 
though they be things newly sown in England. (2 RolL 334w 1. 4/0.) 
So, if he be endowed of small tithes, and arable laud is afWward^^ 
converted into pasUJxe, he shall have the small tithes of it. (/d.33^F. 
1.23). 

(q) See aimtage. (r) See II. and V. 

(s) Owen, 58. 74. ■ [fleighem \. Best, Cro. Rliz. 463.'} . ; 

(2) Yet a vicar shall .not have tithes of the glebe, though severed 
after the endowment, and if there is no endownient, the yicareanaet 




anntstMiiattfi 


m&u is so ^cpressed^ that ■m\y tvdie .eorn hi reseiwed! to ibe 
parson; by construction of law, all the rost £i^’to; the. yiG«K» 
2 lioH’s Jbr^saa. 

In the aibresaid case .of FroMkJyn end the roaster ^ond bretbmi 
oiSt Cross; although by the endowment the vicar was to find 
die siicmmeiit wine, yet the court were of opinion it . should be 
found by die parisliioners, according to the ridirick in the book 
of common prayer. Bunh, 19. 

III. Augmentation of vicarages.. 

Dr, Gibson says, it seems to be agreed on all hands, that 
the ordinary hatli power to oblige s^piriiual impropria.tovs to 
augment vicarages: according to the case of Ilitchcot and 
'rhornbwijh, //. 9 Cnr, wliei’c the vicar sued the tenant of the 
master of tlie choristers of the church of Sarum (the said 
master being parson), for addition of maintenance in the spiritual 
court; and prohibition was denied, upon tliis reason, that the 
ordinary might compel the parson to an augmentation, there 
being such a power reserved to him in all appropriations (3); 
and that the lessee (who held for lives according to the statute of 
the 32 //. 8.) came in, subject to ilic same charge. Gibs, '1'22. 
2 mil’s Ahr, 337. 

It is true, this was an appropriation which had never come 
to the king by any statute of dissolution; but that circumsuince 
of Imving been conveyed to tlic king, made no difference with 
regard to tlie jurisdiction of the bishop, so long as they were 
reconveyed to a spiritual hand, as appears from tlic case of the 
dean and chapter of Sf. Asaph in the 12 Jcr. And tho. books, 
when tliey pronounce impropriations lap fees, seem to gj’ound 


claim any thing. 233o. 1.10. PaBncTf ^cc Bonseyv.Lee, 

supra, 76. n. (8). 

(3) In Luttmt v. King, S Salk, 377.? it is said, that if this pow'cr of 
augmentation was not reserved on the creation of the vicarage, the 
bishop could not augment it; but see Ttmse v. Bimini, Harrlre's 
Rep. 329. contra. Before 31 //. 8. c. 13. s. 2., u vicar might libel in 
the spiritual court against impropriators for augmentation of his 
vicarage, (^Coni.Big.ut. Kcclesiastical Persons, C. 13.) but since 
by that statute impropriations are made lay fees, the ordinary cannot 
intermeddle. But there seems to be a difference where a vicar sues 
a lay impropriator, and where the impropriator is a spiritual person, 
for in the last case, it is probable, the vicar may sue for an aug¬ 
mentation, and in some cases, where the impropriation is not a lay 
fee, as in the case of the Choristers of Salishun/, where the appro¬ 
priation of a parsonage was made to them before the statute, arid 
continues so still, in such case the bishop may make an augment¬ 
ation, if that power is reserved, for the persons are subject to his 
command. {Lutton v. Kingt 3 Salk. 877.) ' 




[ 85 ] 





mP^e’fefae'ikv-feei ^ m 'ae 

ytfbr^'xIiSn tliosii SwattS 'tfi'eV ■&iite’'fyro' Wv TfA'nflS. 

It lOi _''.li.JJl -Vtlu '• t/iJi.: •_ <J__v.-tO iLj 



[ 86 ] 


in this particular appears Beyond idl'^ue^d^. 
^*ipen c6iftfe’:^3ie acts of dissolution (4), and say,'that','the'’Idiftt 
kWall have afid ' enjoy, to him and his heirs for ever, all fthd 
sln^l^ ‘such mon^teries and tithes, in as tai^ge and dni^te 
the abbots held them; and elsewhere, fn the srate 
(ni^ ctwirfftion (hat they now be ; and that they who take firom the 
' sHpll l^ve and hold and enjoy the same, and have all 
siich actions^ suits, entries, and the like, in like manner,'forth, 
and condition hs before *. which acts of dissolution were founded 
upon the surrenders made by the religious into the hands of the 
khi^ ' GibsJ^^, “ 

rrOm'Wheiifce if hath been argued; that nodiing' could come 
int^fHhe king's hands in virtue of the surrenders ot the religions, 
bpt ■ ^edlat was theirs; and . that the right of the bishop to 
Udglh^nt, and of the vicar to claim augmentation, was not theirs. 
That the most natural construction of the king^s enjoying, the 
impropHations in tlw same manner, form, emd statfi as the teli- 
’gious did^ that he shall enjoy them with the siune limitations, 
p^idle^es, and burdens, as the religious did. Tliat dccord- 
It is granted, that exemptions from tythes can be enjoyed 
^rah^es, only while the lands remain in their Own hands, 
ofeauSfe thfet ■brfvll^e which was granted to the several orders 
wds ii8t‘^ab^Iute/hut sub modo, to wit, whilst they were in their 
d\^''hkpd^;' ‘That 'because reparations of chancels, payments 
of ctiraies^, proxies, synodais, and the like rested upbri the 
religious appropriator, therefore th^ have always rested upon 
thferl^'imprdpriator:’ ' That (by like construction) as the reli- 
gldus ‘h'^d''thd^ apphipHatidtis ^with dije, Charge ‘ of a cotn- 
pet^ mkfnteh^ce .(ot thk of the' otdf- 

naiV j':^ db jthii"Uy oWn^ hold: ^^''Imff^riktidns iwth the 
Thkt fhe fricaning of ^the'^rjiiunent was not to 
deStWij^ tne‘'Hghte of olhOT men, but 'ohjy to subptbsS'the 
m the s( 
gH^'tb ! 

pot^tigtii, jWhich any ni^ 6r niighl 
e 'pi*CTii^ 'dt to any part of' tfarfCtel thereof, ’hi '^ilch 
** like manner, form, and condition, to all intents and purposes, 
“,as.irtb«<wW i¥^l« and 


(4) 31 //.8.C. 13. 5.2. 


Qnp^cel^^, /lie.^/^tfttwte^spejU^i 
1^ s^iif tfe abbot be. donied.it,J. and tjib bishop 

sudi portion, aiid to enforce ^te 
si^uestralion and ndiei: ecclesiastic^^eo^c^.i J^tb ,tb^ 

^d the yicar have, those, rights rwpecdyel^ p^^rved 
}d dl® said general saving: that if it be pDjwtfi,d|j 
clans^ of reservation of right do not expressly 
the jurisdiction of the bishop, or the portion of the'yipar j; ,i^e 
ansjyer is, that neither do tliey mentioi^ the reparation', pf 
chance^, or payment of the stipends of curates; yet botb 
burdens, os having rested upon the religious, passed from 
to the king, and from the king to. the grantees; that thou^i 
they are now applied to other ends and uses, than heretofore 
they were, yet tney retain the some nature; and if it had not 
been understood, that after the conveyance into lay hands they 
still remained ecclesiastical duties, they might have been reco¬ 
vered, as other chattels or lay fees are, by action of deb| or 
otherwise, at common law', and there had heeded no act .pf 
parliament to enable laymen to sue for them; nor wonbl the 
remedy have been given in tlie spiritual, but most certainly in 
temporal courts. Gibs. '723. . 

Hut notwithstanding all this, it must be acknowledged) -ib^ 
nothing is more peremptorily delivered throughout the books ,of 
common law, than the contrary doctrine; namely, that slr^pe 
dissolution, all impropriations (at least in the hands of laypaep) 
are become mere lay fees, or inheritances of a mere teinpojal 
nature (^); from whence it is inferred, that tl^erefore all supji 
possessions are entirely freed from the spiritual jurisdiction; and [ 87 ] 
particularly, tlmt the ordinary luitli no power to make augmept- 
ation of a vicarage, out of any rectory which is in the lutnds pf 
n .lay impropriator. Gibs. 7^. „ : • 

: And even with respect to spiritml impropriators, it may iepm 
from thq iutire desue^d®- pf the pi;achc.e,. tiiat the. 

Ppwer^ over spir^p^j^mme^riatprs, to compel them to augn^ 
yicapag^ is at leas^npubtfm and^tlie only nugmentauons.^a)t 
are npw made, are eitier by private benefaction, pr by.applic^lipii 
of tile revenue of first fruits and tenths, by the gpvemom of queen 
;Anna’s bbpoty^ or both. 

ITA^- c* 3. power is givep. to the impror 
priators of tithes, to unite, die same to the. parsonage,mr 
yicaroge of the church or,chapel wheye they lie; ,pr to settle the 






' i(y) fi 35. 2 Jfoif. 257-; by which it appears thatthe bafife 

in 3 Keb. 829., which says that the court spiritual may grapt se¬ 
questration on an impropriate parsonage, is ill reported. See also 
Confp. Ineumb, ch. 39. & 43., ,and.tit< VI,6. 


sMOe-iik,$(li»ftiJon date benefit of tlie. satd.pat^nt^ yi. vicari^t 
<}f\v^; .itb 9 ! -4%9tkte whene the.pamonaj^is improprmtd 4md> ao 
vie^, esdowad, mtihout any Itcettce of mortmain. ■. 

r,Before thb statuUj to wit, in the 12 C. 2. soon aftear the 
restoration, a bill was brought into. the house of common^ for 
erecting and augmenting of vicarages, and had a first reading, 
but proceeded no further; having, as is supposed, been super- 
sei^led a<id kid aside (at least for that time) in consideration that 
the ends proposed in it would be in some degree answered by 
his majesty’s letter to the several bisliops respectively, |he sul> 
stance of which is as followeth : 

Our. will is, that forthwith provision be made for the ai^- 
mentation of all such vicarages and cures, where the titlies 
“ and profits are appropriatetl to you and your successors, in 
“ such manner, tliat they who immediately attend upon the 
** performance of ministerial offices in every parish, may have 
“ a competent portion out of every rectory impropriate to your 
“ see- And to this end our farther will is, that no lease be 
granted of any rectories or parsonages belonging to your 
see,-until you shall provide, tliat the respective vicarages, or 
“ curates’ places wliere there arc no vicarages endowed, have so 
much revenue in glebe, tithes, or other emoluments, as coin- 
** monly will amount to 100/. or 80/. a-yeai*; or more if it will 
bear it; and in good form of law settle it upon them and their 
“ sdfccessors. And wliere the rectories arc of small value, and 
^ cannot admit of sucli proportions to the vicar and curate; our 
will is, that one half of the profit of such a rectory be re- 
[ 88 ] served for tile maintenance of the vicar or curate, as is agree- 
“ able to the sfiid propoi tlons. And our farther will is, Uiat 
“ you do employ your authority 4md power, which by law 
“ belongeth to you as ordinary, for the augmeiUalion of 
vicarages and stipends of curates; and that you do with due 
“ diligence proceed in due form of law for the raising mid 
‘‘ establishing convenient maintenance of those who do attend 
“ holy duties in parish churches. And if any prebendary in 
“ Miyi church (the corps of whose preb^d consists in tithes) 
** shall not observe these our commands, then we require you 
or tlie dean of the church, to use all due nteuas in law, where 
‘‘ you or he,have power to compel them; or that otherwise you 
‘‘ report to the Hshop of the diocese where the said corps doth 
“ lie^ . tliat he may interpose his autliority for fulfilling this our 
“ order* And if any dean, or dean and chapter, or any tl^at 
“ holdeth any d^nity or prebend in die cathedral church, do 
“ not observe these our commands, that you call .them before 
“ you, and, see this our will obeyed.” Ken. Par. Ant, 253. 

And this design was the more practicable at that tune, by 
reason of the number and largeness of the fines tliat were then 

20 


tjp jiw pwti ii i ii ; s»- 

duei ‘ And- aceovdhig)^, many and large' a^igm^ttittatw were 
then‘iinade. ' But wes:not intended rarely for augmentaciom 
then to be made at that particular time, but also ibr the rnaking 
thereof' by the same booies in future times* And to conform 
and peijfetwate the same, tlie statute of the 29 C, 2. r. 8. iras 
made as followcth: 

Whereas divers archbishops, bishops, deans and cbapteitf, 
and other ecclesiastical persons, in obedience to his majesty^s 
letters bearing date the first day of June in the twelfiJi year of 
his reign, and out of a pious care to improve poor vicarages and 
curacies, where the endowment thereof was found too small to 
afford a competent maintenance to tiiose that serve the cure, 
havd since his majesty’s happy return, upon their renewing of 
leases * of rectories or tithes impropriate or appropriate, made 
or may hereafter make divers reservations beyond the ancient 
rent^ to the intent the same should or might become payable to 
the said vicars or curates, in augmentation of their endowments, 
which have been for the most part enjoyed accordingly; but in 
regard that such reservations were not made to the vicars or 
curates, or if they were, no convenient remedy could be had 
by such vicars or curates for tlie recovery thereof, and they 
were not at the time thereof capable of taking any interest to 
their own use, whereby the said provisions will depend upon 
tlie good pleasure of the successoi’s, and may in time be dis- [ 89 3 
appointed: Thereftire f'or the establishment of tire same, ^t is 
enacted, that every augmentation granted or intended to be 
granted since the said first day of June, or which sliall at any 
time hereafter be granted, reserved, or made payable to any 
vicar or curate, or reserved by way of increase of rent to the 
lessors, but intended to Iw for the benefit of such vicar or curate, 
any archbishop, bisliop, dean, provost, dean and chapter, 
archdeacon, prebendary, or other ecclesiastical corporation, per¬ 
son or persons whatsoever, so making the said reservation out of 
any rectory impropriate or portion of tithes belonging to them 
or tiny of them respectively, shall continue and remain as well 
during the continuance of the estate or term upon which the 
said augmentations were granted, reserved, or agreed to be 
made payable, as afterwards, in whose hands soever the said • 
rectories or portions of tithes shall be or come; which rectories 
or portions of tithes shall be chargeable therewith, whctlier the 
same be rcseiwed again or not; and the said vicfus and curates 
respectively are hereby adjudged to be in the actual possession, 
thereof, for the use of themselves and then'sitcc&ssors,, and the 
same shall for ever hereafter betaken, received, and enje^edby 
the said vicars and curates and their successors, ns well during 
the continuance of the term or estate upon which the said 
augmentations were gnuited, ns afterwards; and the ^ id vicars 
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^pr^pi^le QT.^too^ 

,pr by acUpfi^ qcib^ &eJ{KVsoa wltpipvigiil;^ 

ibe j#^ .|fcwce«“tQrs, or 

^ the perspn 'dr^iwn^^bp^e^ politic or ea^r|^ .j^ 
gf^nypgf ^ wy disability or incap^y in the vicari pr puiei^ 
to wmsxi p;;; ^ whose us^ or benefit the saipe are gran^ted pr 
intended to 1^.granted) the statute of mortmain) or. any, other 
law, cusb^n. pr,.qt^T matter or thing whatsoever^ to the cOnp-aiy 
no^lhstadfinig. s< 1) 3. 

Provided aIwayS)that no future augmentation be cpn&med 
vuntue pf this act, which shall e^pe^ one moiety of the clear 
y^rly yelue) above all reprizes,, rectory impropriate of 
^e same shall- be grapt^ «jc,i^^iBVyed. s. 3,. . . . 

And every archbishop, chanter reapeptlvpl^, 

on or before . iSeptenito 29 hev^t.,coflji)og, shalf make eptiy; m 
rpgistem respec^ely. of every augmentation or pt^ 
ag^meni* which shalIT?e .^t as a record an4 a, copy the^^ 
hy witnesses, shall be good evidence, .whereupon, auch 
may recover the benefit of imch augioentation^ 
tf.Atf 5, ^ , . . ( ; ^ 

And if upon the surrender, expiration, or other determinatioo of 
apy lease, wnerein such alimentation batli. b^nor shaU bo grao^,^ 
apy new lease of the pretpises or any .part thereof shall h^i^r; 
he inade, without express continuance of the said augmc^atation;, 
eve^ suph new lease shall be utteiiy yoid,^ s. 8 » . , 



shall he ha^ atid ma^ for the benefit of the vicars and curate 
as may. be had ^rofher charitable uses, upon .the-statutes- fi)r 
chairitable uses^ s.%^ . r - 

By.the statute of the^ ld Jn. ses^, 1. c. 4. provinon is. made for: 
thp au^entation of ^Ojiali livings in the West Biding of tlie 
coun^ of YorA, by inclonng the wastes therein. 


IV, Fitarag'es ^oiv ^ 

Vicfowges though duly created^ and of hm^ continuance, zn^^ 
bediM^ved. . The great cbm in a^uch this point came under’ 
coRsideratioB, w;a8 of Britton and Wade, M, 16 Jb.v (a) i An 
■ appropriation had been made in the time of king John, and so 
continued tijl the reign of Hen. fi. when upon the pripr's.peti|tiQn 
to the pope, in regard the priory was poor, the pc^granted by 
--_a- -::_.1_ 

{u) Cro.Ja,S\5. 2 Bo, Pep. 91, 121, Palm,US, 2\9, < • 







fh‘th|^cu^. Wo fili^a l5^‘'%%rOVe£i^ 
•iiillW-tiie iiridf, • tfils’Wfts fietd -Bo 


jiittites held, that Jf the ap^^prmrion ha^ he^^thin 
tfie'^id s&tutes, lieitber pt^e nor orSihary cbhld hav6 dfi^lVed 
11^910^*820; for'if they could be supposed’ to ha^^^ that^Wf, 
filfe cfe^gfn of the statute of the 2 ff. 4. (nfthiely| tci 

vicar petpetu^ly incumbent) might be defeated at picture. 
Ihou^iUch a power of diskilation 'i^e supposed to be conslsteut 
t#(th that statute, it seems by itp nteiahs reconcilable with the dis> 
statute of the 13 Id. a^inst the gi-antihg or Con¬ 
veying the possessions of as VcU as of others, iii any otha* 
manner than that dit’^tefer.'- T^'fts. 720 . 

Blit notwithstanding tftoSe two statutes, and the opinions of 
fw^'l^hied' jttdgcs aforesaid: wheii' tHK* case of jParry bnd 
brought into the exchequer, in the Welffli yest'df 
tl^ same Idtig, where a vicarage Was endowed utoU an a^t'b-' 
priatidri to the dean and chapter of St.'A^ph, and ih the ^4 
was dissolved by the bishop, and united to the rectory, it 'dns 
held by the barons .that the dissolution was ffood (to); because the 
appropnatkm being to the dean and ch^ter, and so I'emaining 
in a Spiritual hana which was capable bi the cure, it ttiightrweU 
be dissolved. And diis appropriation being one of those'^ich 
came into tlie king's hands m the 31 H, 8. and hy the kingti^S- 
ferred to the dean and chapter;* the court fiirther resolved tihat 
if the impropriation had become a lay fee, in the hands of a 
temporal possessor, the vicarage could not htrie been dissolved/ 
becftuse-tlmt would be in eifect tb destroy the cure. Gifts. 720; 

Two'things more are delivti*ed in the books of common law> 
concerning dissolution of vicarages, and the union thefeof ito 
thrir Wtories: 1. Tlmt though a vicarage is taken Out of die 
parsorfage, imd (for the poverty and nCrossity thei^^ may be 
dissolved and reunited, to supjdy the parsonage; yet the Uibt pra- 
senting for a long time (os for 160 yeare, which was tlie case in 
the books) shall not discontinuance of;the vicarage (a;}; but 
something ought to tc shewn of the act of reuniting. 2. If a 4 
viGl^^agpia)to be dissolved into a parsonage'prestotative, the king’s 
lic^f^ igAQOt necessary because.no-hiss accrues to the crown; 
bu^ if it. is to be dl^lv^intoa parsonage appn^iatory, thm. 


«Kr; Jh.’S18. IZ^.'^IOO. Palm. 114. 

Ytd) Seethe true reason la the notes to 17 Vin. A5>:'3(^t‘pL 9.' 

^ 2 !) For the not presenting a vicar is the default of the parson, of 
which he ought not to take advantage. [Holtinson v, Bedel,] Cro, 
Eliz. 873. ' • 
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• 

tn'ust'bfr^e kiftg’s Hdlence, because he for evw los^tfi-his title o4’ 

la^e. (V) G{bs.n20. ' ' ' ; 

'* If* the parson appropriate, who is patron of the vilc!ara|^‘ctf 
the sdme cliurch, dotli |ifesent the vicar to the parsQpagi^, this 
is a reunion of the vicarage to the parsonage, so that ihe phe- 
Wntch shall have all the tithes and Other profits of the chdroh. 
Wats. c. 17. (s;) 

[ 92 ] The usual form of the endowment of a vicarage was to 

this effect. 


TTNiversis ChrisHJidelibus preesens scriptum visuris vel auditu- 
^^ Tis; Ilobcrtuspcmw.5fo«c divina Carliolensis ecclesice min,ister 
kuw-iliSi salutem in Domino sempiternam. Cum nos ad taxationem 
perpetua vicarics cccksice de Orton nostraa dioceseos vocati, priori 
et conventui ecclesite de Camiinshed jmedictee ecclesice rectori- 
hus quod taxationi prcedictcB inieressenty si sibi videriiit expedire, 
auihoritate apostolica prcncepissemvs ; ac s%tper valorum prcedicta: 
eccl^icB eadam autkoritate per tiros fide dignos ad hoc juratos et 
cxdninatos plenarie inquisitions fecissenms ; prcedictvs prior pro 
se et conventu sno in praisentia nostra constitutusy quoad taxationem 
prcedictam ordmationi nostree totaliter se submisit. Nos igitur into- 
cata Spiritus Sancti gratia, prafdictisfacultatihuspensaiisprccdictcr. 
ecclesice, autkoritate prcedicta, in prcedictce ecclesice vicariam perpe-' 
tuam taxamus quatuor libras et quatuordecim solidos. Proprcedicta 
sumnm pecunio’, perpctuce assignmnus eidem vicarice portiones in- 
ferius scriptas; videlicet, duas 7nansion€s, cum diiahus bovatis 
terree, cum omnibus earundem casmentis §• pertineiUibus omnimodis 
infra villam ^ extra, ad easdeni mansiones cum duabus bovatis 
terrcB ad ipsas ^ctaniibus, quee propinquiores sunt ecclesicB prm- 
dictee I et omnes olventionts, inortuaria viva et mortua, et eorum 
optima vestimenta; oblationes, videlicet, die omnium sanctorum, 
die natalis Domini, die purifcaiionis heatce Marise, et die pdscha- 
tis; in nuptiis obitibus, purifeationibus, et in omnibus aliis 
de^ionibus dictee ecclesice provenientibus; nec non lance et 
dgnorum, et si oves et agni ante festum saiicti Martini in Jiyeme 
non UmdeantuTs vel post dictum festum qu^y cdmfortuiio mor ian- 
iur, decinuB solvcmtur debito modo et exigtmtur; Uni, et camnahis, 
et molendinortm, et alias minutas decimas hoscorum, panhagii 
^Ivarum, Bt^ aliarum arborum si vendantur, stagnorum, colurrdta- 
rionm, hortorum, turborum in locis quihus fodiuntur, aucafum et 
anatum, ovofim et puUorum, nec non porcellorutn, opium mellis et 


(f) £Dritton v. Wade, Cro. Ja. 518. And see Com. Dig- tit. ISceU 
Persons, (C 11.)] 



pmBf «o« ^pervUorm, ^ <mnium 

prgventaoim r&nm aUaruWi de c<eterQ satisfacigM prasdic-^ 

pp cgmpetejUyrt ^ de jure teneanlur ; et ^iam decimas ggrharum 
pr<pdi<itarvm duarum bovatarum terrce j^dictts vicgruB asaignata- 
rum. {Exc^tis decimis alhia pullinorum et vitulorumy decima 
/tpeni, nec fum et decima propriorum omnium prcedid^ prigpria et 
convenius inprcedicta paxochia exiatentiunif cut quaa rectory volumua 
asaignari.) Ita quod vicarius qui pro tempore fuerit omnia oner a 
ordfinaria et extraordinaria pro portione ipai continge^te, videlicet, [ 93 ] 
pro tertia parte, plenarie auatinebit. Ipao vero vicario cedente vel 
decedente, prcedicti prior et conventua liheram. habeant facuUatem 
ad eandem vicariam chriam idoneum prmaentandi. In aijus rei 
teatimonium prceaenti acripto sigillum nostrum apponi fecimua; 
datum apud Rosam septimo idus Aprilis, anno Domini miUeaimo 
ducenteaimo sexagesimo tertio, et pontificatus nostri anno quinto. 

The law concerning the residence of vicars upon their 
benefices, is inserted under the title Ke^tdettre* 

aq[uae.>tiaifilu0* See 
j3r(Bhi05o(i» See 


:^rcl)Deaton. 



OR leases made by archdeacons, or sole corporations, see title 


1. As deacons were all originally the attendants and servants Original of 
of their several bishops in church affairs; so it is certain that "ci»dea- 
about tlie end of die third century, there was in several dioceses 
one chosen out from among the rest, who had the title of arch¬ 
deacon: and by degrees this office became universal; and they 
who had it, being always near the bishop, so improved their 
advantage, Uiat in prqpess of time they began to share with the 
bishop ill his authority {a) Johns, it. Gibs. 969. 

But as the archdeacons, in their original institudon, had no 
relation to die diocese, but only to the episcopal see ; so it was 
by ^veral steps and degrees, that they attained to the power they 
now enjoy. At their first institudon, their proper business was, 
to attend the bishop at the altar, to direct the deacons and other 
inferior officers, in their several duties for the orderly perform- 


. ^a) As to the antiquity of archdeacons’ visitations, vide Stillingfteel a 
, 242«--For more of archdeacons, vide StilUng/leeta EccUaiaat. 

Caa^y vol. i. 337. lCom.Mig> tlu j^eksiast. l^ersonSf (C 503 
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^ antttmiaif* 

tOim tKfe ^bishap>aftijcndmAtiosisj^«iii} 
torii8Si«tihiM:;in '{he managemok’of' the-Teventoes^ef- the cftnrebij 
4>v^'''*nth(>(n eny .'thing'thtft could -be called juiisdidioni iilutUe 
«ei»e of the word) either in'the cathedral bt^Ih ‘ 
Gibs.969, 

[ 94 ] >'Ah that'while, the chorepiscopi had inspection, undht^the 
bishop, of-the clergy in the country, cind of those poata^of'the 
diocese which were remote from ^epircopdl ecertilMit' the 
council of Laodicea, in the year 360, it was ordoinCd, tha^ ho 
btshOM shirmld’ lie placed in country villages, but only ittneront 
or vidtitig 'presbyters.' But the archdeacon, being always near 
tho bidiop, and the person mainly entrusted by him, i^to 

credit and power, and came d^rees (as occasion required) to 
be employeil by him, in visiting the clergy of tlie diocese, and in 
the dispatch of other inatteiu relating to tlie episcopal care: so 
that by the beginning of the sevcndi century, he seems to have 
been fully possessed ^ the chief care and inspection of tlie diocese^ 
in subordination to tlie bisliop. Gibs, 969. 

JiMt tins is to be understood with a twofold distinction froin 
the'^resent state and measure of archidiaconal power: 1. That 
he was employed generally throughout the diocese, at the plea* 
sure the bisliop. Such an archdeacon John de Atlion calB 
the geuetal archdeacon, who hath not an archdeaconry distinctly 
limited, but supplieth the place of the bishop as his vicar uni* 
vecMlly i by way of distinction from that archdeacon, who hiuli 
a distinct limitation of his archdeaconry, and a separate jurta- 
diiotion from that of die bisliop. And die lirst of these is< the 
ai'chd^con, tlia^/we fiml clescnbed in tlie body of the.canon 
law.;:..9. That the power of the archdeacons, ia dint ancilsitt 
state} was chiefly a power of inquiry oud inspection t whieJi ^latn* 
wood caUso. simple inquiry, wlieve he says, thotof cofliiBOU isigbt 
die archdeecoQ hath power ol'visitation byway of simpk idquiryv 
{Wp»the bishop’s vicar; but in such inquiiy he' hath no pesvCr to 
make, coneodons m h» own name, .except in smaller>niaUarr^ 
unless, custom! give him that power. The like ckx^rirte, yto thit 
v)thieh had .been delivered Imtg beibre by^Jolui of A^hon Of 
common ngbl, saidi he, the archdeacons have no. powef' to uwp 
the greater platters to themselves, but only to-rqmrt or intimate 
]tbe^mme to.the bishop. Beyond this, all -the rights tlialiany 
ardmleaopni enjoys, of wliat kind soever they be, sulisist by gmnte 
from dbe bishops; -either made voluntarily, toenable archdcaOM^ 
tb visit, wkb.^cater autliority and effect; or of neceasily, as 
daimed and insisted on. by archdeacons,, upon the. foot ef«iong 
usage artd onstom* i But whatever might be the motive to Umsk 
concessions on the part of the bishops; it scemetb' that »the 
powers en^yed by arebdeaepn** beywid tliat which didy daim of 

[ iimmmoo n^t, nccTjiirtl to.diem by c^presagi’ant or c?mp 09 kkk 







{kafw^wr the^ivkiencfSitoay b^tfosc); it'b|wg4)ard'Fto:imagi]»e» 
lidwi cfeaos and ohapfiors^ ^at^hdeacooS} or ally-other;!personsr 
defouid be alkiwed to'piWribe against a; bishdp) for any branchea, 
of etpiSAopal juirisdiction, and much mona for an ^emption.frmn 
it. Gii^.969,970. » 

tiiDnC in virtue of such gTajots, and, of instl&iVdn to diep^ce 
are annexed to; notouiy tiie jurisdiction he^eidloya is ia Uie 
oirthe law ordinary jurisdiction, os being in realty a branch 
of episcopal power, but he hinu:elf is properly ordinativst and. U 
recognised as such by the books of common law^ which adjudge 
an administration made by him to bo good, though it is not 
expressed by what authority, liecause ns done by the archdeacon, 
it IS presumed to lie done^'arc ordiwzrio. Gifts. 970. 

The tlivisiuns of dioceses into archdeaconries [of which Uiere 
ore sixty in Knglaiid, Co. Ia(. 94.], and tlic essigtuiicnt <?f par¬ 
ticular divisions' tr> particular archdeacons, arc supposed to 
have begun A little after the Norman: conquest ; when tljo 
bishops, as having baronies, and being tied by the ooostitutioua 
of ii^larendon to a strict attendance upon the kin^ in t^cir 
great councils, were obliged to liirger delegations of power-ibr 
the lulmiiiistration of dioir dioceses, than till that time had 
bten accustomed to do. Gifts.970. I fVam. 275. |[SeeCotlirt0*3 
v * For in the charter of William the Conqueror, for appoititinjg 
tho’COgniKance of ecclesiastical causes in a distinct plaoe-or court 
fW>m the temporal, the nrchdencon is mentioned in his ancient 
general state as the bishop’s vicar; where it is said, tlurt 
no bishop or archdeacon shall any longer hold pleas in' the 
’hundred concerning episcopal matters.” And as this charter 
did establish what we call the consistory court of dre bishop in 
evttty diocese; so it did enable the bishop by<legrees to ossi^ 
bo particular persons what share of episcoptd Jurisdiction he 
thought dt, to be exercised arobidiaconaily within the districts 
hy him appointed. And as this exercise, by long usage, grew 
into'a claim; so tliosc claims, stiffly maintained on tlie part of 
thb archdeacons, ended in compositions. Which said ossigir- 
^nt of ^particular pqwers, to pnrliaular persons, Iv'lthin their 
*pwq>er district^ put an end to the < 7 &t>ru/ capacity of orchdea- 
dons; AS vicart gehoral, throughout the diocese; and 

'Way 'ibr thbse officers, who are known in our pi^vbicitil 
constitntions, and the glosses upon tliem, by tlte names of vicar 
•general, official, and chancellor to the bishop; and who at^ 

Tested with a delegated ^wer to exercise, in the place of the [ 96 ] 
bishops tth such jurisdiction as hatli not been granted awcty to 
others^' or that he hath not in the commission reserved to him- 
a^r. OfMv970. 

Uf 3w!' ArehdeaConrteB '^e cotntnonly given by bisltops, who do Howaxw 
tbevelbfe prefer to the same by ftoUation t Btit if uii archdeaconry ; 
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artDOtticfin. 

• » ■ * , ■ * 

be in the gifl .of a lajlman/the patron dotJi present to the. bisbppf 
who institutes in like mqnner as to another benefice ; and tfi^ 
4he dean and chapter do induct him, that is, after Some^tere- 
jtnonies place him in a stall in the cathedral church to which 
he belongeth, whereby he is said to have a place in the choir. 
Wais^ c, 15. [An archdencomy bejmg a promotion in die church, 
having jurisdiction annexed, is a dignity. Com. Dig» tit^cc&st- 
astical Persons^ (C 16.) citing Houghton v. Gonaky^ Cto. £7.663. 
coni,] 

Archdeotxins by the 13 & 14 C. 2. S', 4. are to read the com¬ 
mon prayer and declare their assent thereunto, as other persons 
admitted to ecclesiastical benefices; and also must subscribe 
the same before tlie ordinary; but they are not obliged by the 
13 Eliz» to subscribe and read die thirty-nine articles ; for 
aldiough an archdeaconry be a bencficc with cure, yet it is not 
such a benefice with cure as seems to be intended by that statute, 
but only such benefices with cure as have particular churches 
belonging to them. JVats. r. 15. And tljcy arc to take the 
oadts at the sessions, as other persons qualifying for offices. 

S* * 3. By the canon law the archdeacon is styled the bishop*s eye ; 

and hadi power to hold visitations (when the bishop is not there ); 
and hath also power under the bishop of the examination of 
clerks to be ordained, as also of institution and induction ; like¬ 
wise of excommunication, iiijunctioii of })cnanccs, suspension, 
correction, inspecting and reforming irregularities and abuses 
among the clergj'; and a charge of the parochial churches within 
the diocese: in a word, according to llie practice of, and lati¬ 
tude given by the canon law, to supply the bishop’s room, and 
(as the words of that law are) in all things to be the bishop’s 
vic^ereAt. God.Gl, (b) 

In general die archdeacon’s jurisdiction is founded oH iriimfe- 
morial custom, in sul>ordinaiion to the bishop’s; and he is to l)C 
_ regulated as to his dignity, office, and power, according to the 
[ 97 ] law, usasc, and custom of his own church and diocese. 1 St^i, 
238. God. 64. 

For in some places the ^hdeaebns much greatel* poWfer 
than in others. As in die diocese of Carlisle; the archdeacon 
hath no jurisdiction; but he retaineth still that more antient 
right of examining and presenting persons to be ordained, oAd 
of inducting persons instituted. 

4. The judOT of the archdeacon’s ttJUrt (where he doth 'ri«t 
preside himselfy is called the official. IVbod. Com. L. 6. 4. c. 1. 

5. By the statute of the 24 N, 8. V. 12. nti appeal lieth frrttt 
d» arclideacon’s to the bishop’s court. 


, [4 Inet. 339.1 For the duty and powers of an Srchdelicon by 

die canon law,»ceZ>i«<.2.5.c.l.Z7ert. 94. A.1.23. tyndAd. AM.50.93. 


Archdea. 
con’s offi¬ 
cial. 
Ai^>eaL 




ikiiiifi.. n 

M* 8 W* lUjbiimn mOi Oodsalve, .UpoQ molipu for a prohi¬ 
bition to stay a su|^ in we bishop’s cou^, ^pon suggestion that 
the party lived within a peculiar ar<dideaconry; it was resolved 
by tn^ court) that wl^ere the archdeacpn hath tt peculiar jurisdic- 
tiofl, he V totally exempt Irom^ the power of the bishop, and the 
bishop cannot enter there,^ and hold court; and hi such case, 
if tlie party who lives withln^e peculiar be sued in the bishop’s 
court, a prohibition sliall be granted; for the statute intends 
that no suit shall 6e per saltum: but if the archdeacon hath not 
a peculiar, then the bisljpp and he have concurrent jurisdiction, 
and the party may commence his suit, either in tlie archdeacon’s 
court or the bishop’s, and he hath election to chuse which he 
pleaseth: and if he commence in the bishop’s court, no prohibi¬ 
tion shall be granted: for if it should, it would contine the 
bishop’s court to determine nothing but appeals, and render it 
incapable of having any anises originally commenced there. 

L. lUiym. 123. [See 4 Inst, 339.] 


;arct)fs. 

'T*IIE person who ailministers justice in the court of arches,' is 
^ the official principal of the archbishop; who was called offi- 
cialis de aveubus, and ibc court itself curia de arcubus, or Bow- 
church (so calli'd from the steeple being raised at the top witli 
stone pillars archwise); and being the cliiuch where the demi of 
those peculiars (commonly called the dcaii of the arches) held 
his courts. And l)ecausc these two courts were held in the same 
place, and the dean of the arches was usually substituted in the ^ 98 * 
absence of the official while the offices remained in tw’o persons, 
and the offices themselves have in many instances been united 
ill one and the same person, as they now I'emain ; by these 
means a wrong notion hath obtained, that it is tlie dean of tlie ' 
arches, as such, who^aili junsdi<;;tion throughout the province 
of Canterbury: wherdos the jurisdirtion of Unit office is limitetl 
to the thirteen peculiars of the arclibishop in the city of Ix)ndou; 
and tlie jurisihction throughout the province, for receiving of 
appeals, and the like, belongs to him only as official principal. 

Gibs. 1004. Jphm. 257. 

lu lUce manner tiie right of jurisdiction in every diocese of 
th® province, duripg, the vacancies of the sees, though v^ted 
by patent in the same person, belongs not to him as dean of 
the arches, but as vicar general of the archbishop. Gibs. 104. 

And the some pci'son is likewise ju<lgc of the peculiars, that 
is, of all those parislies, tifiyrsevcn in nuinhei', which though 
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m aititMirt. 

IjMigUn blberodk>aBe|»v^t‘^reno wti}(^sDt^ct! to tbe-bidte^ tm\ 

thb-andibu 'JbA»a*^57. (1) • 

M'cha very and: subost^''Ibo^ 

biriBi>|jO{thtt-tiinifr of>%iiw>/H^niyAhi^ sacx^ for Aiekondait'jCh^ 

dl^dU'tfaeBtbiakop^ of'&Mne^ did by his edict to the dean- <tfrth0‘ 
ftnd' llbbert Kilworby tbto^. aFdibi.'!h<^ of Ganterbueyi* 
abrogate end iabolish the then anticni statn\es of .this ooiiCt 4 <ahd^ 
up others' in th«r stead f and it was thes^ said, that >tlios^‘ 
ahtkat statutes were then by length of time becoine not legible^ 
Cktt9sei,4i, * 

, This court ^as also tlie court of peculiars, the admiralty court,'^ 
the prerogative court, and the court of delegates for the most 
part) is now held in the hall belonging to the college of civUiidis, 
commonly called doctors oonunons. P&)y,2i^ 

From this court die appeal is to tlie king in chancery-; by the 
c. 19; 


^trchiptesliptcr. 

^HE archipreshyter was so called, because he was in some. 
'*■ 'certain mattei*s and causes set or appointed over the priests 
C 99 ] oi« pr^^iers, and such as were of the sacerdotal office: espe^i^: 
ally in the absence of the bishop. God, Rep, Cow. 56. (c) , . 

Ahd hy the canon law, he that is archipresbyter is also colled 
dean. Id. , , 

in the church or churchyard. See ChtiCtjJ. 


acrtteles. 



They'wcfe ft»t passed iii^'the convocation, and c6ttfiiiri6d' by 
die royal airthority, in the year 1562. 

' Tlien they werw afterwards ratified* anew in the year 15Tl»'in 

• A . . , ■ • _. ■ ■ i ■■ 


(1) The present judg^; of the arches court and peculiars of Cantcc- 
btiry, amd of the prerogative court, is the Hight 'Hon. Sir John N|chol|, 
(c> The archipresbyter is now called Ratal Rean^ and is flppobiie'd 
by the bishop and>archdeacon to conhnue'durinc plcaShrc. *’ hWhis 
duty and oath, free tit. Sieatia anh fftiaptiM, Vi. also X. 


(5i) See 






tbs ^oUb«'ingifaiiii^>ifttaetv;formiis pBintoil^^t^the'«iid of tlid- 
said articles, fui^.U thatv^me ra^ficatiba-whicfeiS'rdfencd 0»by 
t|>e>B6ti>Aiion heieafter>mentioned; vi&' f* TMs 'bodc'of aitides 
^><befiiire F^i6Arsedi ts'again apbrored^ iand allmredf^to be-holdi^' 

** and executed within the realms hy die assent and consent of 
^i' owt sorereigo lady , b^kabeth, by the gvace of Gbdy Of Eiigw 
‘f' landr Franco, and Ireland, queen, defender of^'the faiths and 
**’ so forth. Which articlea w*ere deliberately read, and confirmed 
again by the subscription of the hand of the archbishops and 
“ bwhops of the upper*house, and by the subscription' cf the 
U whole clefgy of the nether house in their ctuivocation, in the 
*< year of our Lord 1571.” 

Then* they were agaut ratided by king James the ^rst, in tliese 
words, which are commonly predxed to the said book of articles, 
viz. “ Being by God’s ordinance, acconliiig to our just tide, 

“ defender of the faith, and supreme governor of the churchj 
“ within these our dominions, we hold it most agreeable to this 
“ our kingly office and our own religious zeal, to consen*e and 
“ maintain the church committed to our charge in the unity of Q 100 J 
true religion and in the bond of peace, and not to suffer unite- 
“ cessary (lisputations, altcrcation-s, or questions to be raise(^ 

“ which may nourish faction l)otU in the church and commoii- 
“ wealtli. We have therefore, upon mature deliheradon, qnd 
“ with the advice of so many of our bisliops as might conVe- 
** niently be called togetlier, Uiought Bt to make this declaration 
** following: 

That the articles of tl>e church of England (which have b^n 
allowed mid outhoriseddieretofore, and which ourelevgy gane- 
“ rally have sulxscrilicd unto) do contain the true doctrine of 
“ the church of England, agreeable to God’s word; which we 
“ do therefore ratify and confirm, requiring all our loving subject 
to continue in the untfom ptqfeskm thereof, and prohibiting 
“ tlie least ditfereiice froin the said articles, which to that end 


yft command to be new printed, and tliis our declait]d(|n to 
** be publislicd therewith; 

That We arc supjEemc governor of the church of England, 
V and tl^t if any diHerence arise about the external pc^icy, con* 
** cerning injunctions, canons, and otlior constitutions whatsoever 
“.tliereto belonging, the clergy in tlieir convocation is to order 
and settle them, having first obtained leave under our broad 
** seal so to do, and we approving the said ordinances and,con- 
** StUutlous; providing that none be mode contiory to tlie lows 
‘‘ and customs of tlie land: 

“ That out of our princely care tlint tlie churchmen may do 
Uie work which is proper < nnto them, the bishop and clergy 
“ from time to time in convocation, ii|)on their humble desire 
sliall luivc licence under our broad seal, to deliberate of, and 



»W 

^ ^ aft. pluiu/b^s t^iein, oud 

wlfcv sinm eooe^m .th9>sti:tled cDi»tinuai)ce> «k' 

*^.ti|»’dQotEkie;i»nci of of Eiiglaad now 

*f . figotni which we. will wot endure any varying or 

depu ting: in ie&&( degree» 

^ Tiiat;iw the pivsenCr thcn^ some differences liave been iU 
** raified* yet take comfort in tUb, that all clergymen within 
*< ettr xealra have always most wiUingly submitted to the articles 
established^ which is an argura^att to us, that they all agree in 
thi» true usual liueral meaning of the said articles, and that even 
^ in tboaei'Cturious points in which the present differences lie, 
f 101 3 ((. men of all sorts take tlie articles of the church of England to 
^ be for them; which is an argioiieut again, that none of them 
^ foteml atyy desertk>u of tlie. articles established: 

** That ihor^ct in these botli curious and unhappy diffei'ences, 
whidi hove for so many hundred ymrs in different times and 
placea exercised tlie chiu'ch of Christ, wo will that all furtiier 
curious aearcK be laid aside, and these disputes sluit up in 
God*s promises as they be generally set forth to us in the holy 
Scfiptures> and tlie general meaning of the articles of the church 
of Eogland according to them; and that no man hereafter 
*ifodl either print or preach to dmw the article aside any way, 
but shall submit to it in dte plain and full moaning tlicreof, 
wd slml) not put his own sense or comment to bo tlm meaning 
of the articles, but siiall take it iu the literal and grammatical 
« sense: 

“ That if any public reader in either our univei'sities, or any 
‘‘ head or master of a college, or any other jiersun n^spectively 
^ in either of Uicm, slm!) nilix tmy sense to any article, or shall 
** publicly read, determine, or hold any public disputation, or 
« suffer any suclx to be held eitlier way, in either die universities 
“ or colleges respectively; or if any divine in the universities 
** shall preaeli or print any diing either way, other than is 
** already established in convocation with our royal assent; he 
or diey the offenders shall lie liable to our displeasure, and die 
** cburdi’a censure iu our commission aficlesiastical, as well as 
Any oUier; and we will see there slmll be due execution upon 
ft 

To be sub. ff, 3. By Iff c. 12. § &. Nonc shall be nioile minister, pr 
scribed by permiucd to preach or administer the sacraments, unless he first 
bT^Lined wiflg to thebiobop pf.that diocese, from men known to the bishop 
deacons or tp be of spUQd neUgfon, A testimonial of liis professing the ihictrine 
priests. eicpKsed in the said articles, nor unless he be imle to answo* 
render to the i^rdinary an account of his faith in. Latin 
ACCordiBg to the said ortidea, or have special gift or ability tb 
be a prepcher; nor dMdl be admitted to the orner of deacon cn' 
XQtniatry, unless be shall first subscribe to the said artieies. 



SttitttV^ iot 

4. By Can. 86. No |)«rs6n shedl be reocfil^ iMd- this niiiistry,'' By penoiu 
nor either by in^tirtidn' or c<^tion admitted lb any‘ecblesiasttca:f 
living, nor scffeted to ]^each, to catech^ej or’tb be a^ectnrer of benefices, 
reader of divinity in either university, or in any cathedral or 
collegiate church, city, or market town$ parish church, chapel, or [ 1^^ ] 
in any other place, except he shall flrst subscribe to this article 
foiJowing: viz. lliat he alloweth the book of articles of rehgion 
agreed upon by the archbishops and bishops of both provinces, 
and the whole cler^ in the ccmvocation liolden at Lon^n in the 
year of our Lord (jod one thousand five hundred sixty and two; 
and that he acknowledgeth nil and every the articles therein con¬ 
tained, being in number nine and thirty, besides tlie ratibcatioii, i 

to be agreeable to the word of God* 

And by 13 Eliz. c. 12. No person shall be admitted to any 
benefice with cure, except he shall first have subscribed the mid 
articles in the presence of the ordinary, § 3.; and all admissions 
to benefices of any person contrary to this act, and all dispensa¬ 
tions, qualifications, and licences to the contrary, shall be merely 
void in law, as if they never were. §7. 

The said articles.'] It hath l)een doubted by sotne, what articles 
are here meant; namely, whether all the 39 articles, or only such 
of them as are in this act above specified. The case k tliis; 

The act requires first of all, that every person under the degree 
of a bishop, pretending to be n preacher or minister by reason of 
any other form of institution, consecration, or ordering, than the 
tbrm set forth in the time Ed. 6. or then used, should before 
Dec. 25. then next following, <leclare his assent and subscription 
to all the articles of religion, which only concern the confession of 
the (rue Christum faith and the doctrine of the sacrajnmtSf com¬ 
prised in a Ixiok imprinted, 'intituled, “ Articles, whereupon H 
was agreed by the archbishops and bishops of both provinces, 
and whole clergy, in the convocation holdcn at London 
“ in the 1562,” &c. After which follow the several clauses 
requiring subscrijHioii to the said articles in time to come; and 
the question is, whether to the whole l)ook of articles, or only to 
Slid) of them as concutrn only the confession of the true faith and 
the doctrine of the sacratnentSy for these only were required in the 
former part of the act. And there is a rcmarknble passage in 
D’Lw’cs’s Journal, p. 289. whibh explains the aforesaid clause, 
requiring assent and subscription to some of the articles, and not 
to all, Mr. Peter Wentworth, in a spe<?ch in the bouse of 
commons, mvcighiug {gainst a message of the queen to the 
house, that they sdundid not deal tw <my matters (f butfim 

to receive from the bishepsy expresseth himself thus; << 1 have 

“ heard of old padiament men, that llie banishment of tka pope [ Jog i 
^ and ix^prry, and the rejitoriiig of tmle religion, had thir 
** Ixgiiining fiwn this hnmc, and not fiom tlie iNshopsi And I 
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>finB lsws<for-n^S^ov)t^huci4‘tfti^it' 

And'I 'dt): surely thiftk 'fbefo^fe God‘iJtfpeflJc it)' 
u{ .that the mshdpii trere !die ctiiise. of thnt doleful nidssug^; and‘ 
‘fl.'i.wiii shew ^ou>irhf(t nioveth me so to think; I was,' emoiljfe;st' 
‘fjjodaeits^'the Iftstvparliumenty'scntiiinto thel 3 ishop‘of Canticrbirtyv^ 
“ for the articles of religion that then passed this house. ''Ho' 
soaked Qs, why we did put out of the book the articles for die 
^ iicmiilies, consecrating of bishops, and such tike? Surely, Slr^ 
^^;!sakl I 9 because we were so occupied in other matters, that we 
had no time to examine them how they agreed with the word 
“ •of.Go(ib ;lWhat, said he, surely you mistook the matter; you 
‘‘ •will refitr yourselves wholly to us therein? No, by the faith’ 
‘5. Lbear tCKi^l, said I, we will pass nothing before we under- 
“ staild whbtitis; for that were but to make you popes: make 
‘^liyciB popes who list, said 1, for we will make you itoin?. And 
‘♦.suP?^ MrwSpeaker, the ^ecch scemeti to me to l>e ii pbpe-like 
‘<-ap^ob$ and il fear lest our bishops do attribute this of the 
“I pope’s canons umo tliemseivcs, Papa vm potest errare.** —- 
. N. B. The articles which concern faith and doctrilK^ are, 1, 2,' 
11, 12, 13, 14, 15, 16, 17, 18, 22. Gihs. 321. 
.'5k'By the 18 & 14C.2.C.4. Every governor or head of any 
oellfige or btdl m . either of tlie universities, or of the colleges of 
Westminster, Winchester, or Eaton, shall, within one inoiUli' 
itest: alter his election or collation and admission into the same 
government or headship, operjly and publicly in the church, 
obapdl^ or other public place of the same college or hall, and in 
the: pomace of the fellows and scholars of the same, or the greatiT 
{hurt of .them then resident, subscribe unto the nine*«ud-th!rty 
apdcle& of region raentioued in the statute made in the ihirfeonth 
year <^;the late queen Eliiutbeth, and declare his tmleignetl assent 
and ^oonsent ^to and approbation thereof; on pain to lose ami 
beauiEpmided.from all tlie bmiefits and prcrfks belonging to tlie' 
same government or headship, by the space of six months, 
the visitor or visitOTS of the same college or hall; and if sUcl) 
governor, or head so suspended for not subscribing, ^hall not ;at‘ 
or before the end of six months )iext after such su.s])enaion sub*- 
scribe imto. the said'articles, and declare his consent thereOnto 
as^aforesaid, then such government or lieadship shall be ipso fotfo 

C<m* 127. No man shall be admitted a chancelloiv 
commisMryy or official,- except before he enter into or e xecute' 
suej^ office he shall take the oath of supremacy l)eforo the bishop 
or in open court, ^nd sqlx>cribc to the.32 articles; tin: said oaili 
and sufcription ip bevreeprded Ijy a reipsier tlien present, w 
hr7.. By the.. 89 ind statute of the IS & 14 C. 2. c. 4. < No {>erson( 
sfiallrbe received or<allo¥rtxl tO'preaci» as a-lecturer, -nnlesB he he 
first approved, and thereunto licensed, by the archbishop of ^he 





unto; let him be exoommwuca^'/ooto, end not restoved 
btttiiMdy l^ lhe f^ohbUhopr.ofier^h^ r^i>tenc8 end.piiblio revp* 
wiipij,^Cfi»(iifldsiwioW eiyors. 

, by steftute 13 c. is. If any person ecole^iestical, oi’ 
shall have lecclesiostical living, shall advisedly maintain or 
affirm any doctrine directly contrary or repugnant to any of the 
^id articles, and being convened b<^ore the bishop of the diocesC) 
or tbg ordinary, shall persist therein, or not revoke his error, or 
after sgch yevocatitm eftsoons affirm such untrue doctrine; iie 
shall by Mch bishop or ordinary be deprived of his ecclesiastical 
.pfK>modp|]9^« § 2. (4) 

for the repair of the church. See CfiwnJ# 

See disaill^* 


jib SSI-SE is ft-M’rit that lieth, where any man is put out of his 
*^*'dands or tenements, or of any profit to be taken in a certain 
place, and so disseised of his freehold. 

Of which tjiere are four kinds : 

(1) Assise of 7iovel ; which is, where tenant irj fee- 

simple, fee-tail, or for term of life, is put out nud disseised of his 
lands or tenements, r«its, common of pasture, common, way, or 
’Of an office,'toll, or the like. 

(2) Assise of mort (Tancestor; which lieth where a man’s 
mieestor, under whom he claimeth, died seised of lands, tenements, 
rents, or the like, that were held in fee; and after such ancestor’s 
death, a stranger al)ateth. 

‘ (8) Acsise of darrein‘pre.se.ntment; which is, where a man and 
his ancestmrs'have presented a clerk to a church, and afterwartk, 
’the church being void, a stranger presents his clerk to the same 
^chur^, whereby the person having right is^disturbed. 

(*) Assise de uirum; which lieth tor a parson against n lay¬ 
man, or a layman against a parson, foriands or tenements doubt- 

: whether they-bb kty ^ee, or free alms belonging to the churcli. 
7hrm9^^the ^ ■ 


(4) Sentence of deprivation was passed by the bishop in person 
upon a clergyman, fpr publicly, in a scrinop, impugning the first 
Article, stating .the dortrine of the Jrinity’; and the second, stating 
.the divinity of our Saviourj and the atonebigntbyhis dcatli.and sacri- 
■|tce. S0ne’s ease, i 



;att0fenee., , . 

'T^HE ^Pchbfehdp of'Canteiljury had ’formw^ this ttniet^^of 
audience; in which at first were <lis|)atohdd <idl sutohmatters, 
whetlier of voluntary or contentious jurisdictioiv, as the afx:h- 
bishop thought fit to reserve for his own hearing. ITiey who 
prepared evidence, and other materials to lay before .the arch- 
bishop, in order to his decision, were called auditors. Afterwards 
this court was removed from the archbishop’s palace, and the 
jurisdiction of it was exercised by the master official of the audi* 
once, who held his court in the consistory platte at 8t. Paul^ 
But now the three great offices of official principal of the arch¬ 
bishop, dean or judge of the peculiars, and official of.die.audicnce, 
are, and have been for a long time past, united in one person, 
under the general name of dean of me arches ; who keepetli lus 
court in doctors^commons hall. Johns. 254. 

The archbishop of York hath in like manner bis court of 
audience. Jokns.256. 

j^ugmrntattati of small livings by the revenue of the 
first fruits and tenths. See iFiciSt JFcuUfii* 
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;a\)ofDance. 

[See ILapSf,] 

1- ^VOIDANCE, as opposeil to pleimrty, is, where there is a AroidoBce, 
want of a laxvftil incumbent on a benefice, diiring which what, 
vacancy the church is f/uasi vidnaia, and the possessions belong- £ 107 ] 
ing to it arc in eibepance. God. Introd, 42. 

And this happeneth several ways: 

2. The most usual and known means, by whidi any spiritual Bydaah. 
promotion dotli become void, is by the act of God, viz. by the death 
of the incumbent thereof. And such avoidartee doth commence 
from the day of tlic death of such incumbent. And. tlie p8tn)n 
is obliged to take nohee of it at liis peri), ami not to exp^t an 
intimation fi'om the ordihar}'. }Vats» c* l».(d) 

‘8. By resignation; whidx is the citt tfpie inewnbeni. And Byresigaa- 
this being necessarily made into the han<^ ’of the <ndinary,'and 
not valid but as admitted by him; the voidflnee cemsequent upon 
it is to be notified by tlie ordinary to the patron. Gihs. 792. 

(d)2Zw«. 46. 827. B, 6 liep.62. But perhaps the six 

months are only to be reckoned from the time the-patron could rte- 
sonably be supposed to have notice of the incumbent’adea^i. WiUt. 

■e»I.: especially if the incumbent die out of the rcahn* '^2 'IMl. 

A&. 363. [Arid see 13 £7, c. 12. § 8. 105. note 2.] 
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By depriv- 
stioa. 


By aet of 
tile lew. 


How tried. 


%^^9slon^ or tha ococ^lt^tce of a JMnefiee inoetnfmilbte 3 
wlic^ also is the act of the incumbent* In which ca^4he 
iioe» iftif'the yeari^^alue of 81. or aliove [accoi^ing to the pre- 
seiit valuation in th^ king’s books (5)], is void by 8tat.> 81 A'8» 
e. IS. § 9., and no notice is needful ; if under 81; a-year, it is void 
by the canon law, and the patron may eitlicr present his cleric 
immediately and require admission, or may sue in the court 
Christian fi>r sentence of deprivation, and watt for notice to be 
given thereupon, or the ordinary himself may ex ineix> officio 
proceed to (^privation, and Uten give notice. 

[4o. By ^bns^ration.] When a parson possessed of ecclesias¬ 
tical baieficts of any kind, is promoted to a bishopric, and there 
is no dispensation to hold them in commendam with the bishopric; 
in such case, upon the consecration of the bishop> they bewme 
void, and the right of presentation belongs to the crown. Gi&f. 798. 
fVats. c, 8. (e) 

But by law in Ireland, no person can take any digni^ or bene¬ 
fice there, till he has resided dl his preferitients in England: 
by which resignation the king is prevented of the presentation. 
Whicli is said to have been agreed, in the case of the bishops of 
Durham and Salisbury, npon the promotion of Dr. Ruiulletothe 
bishopric of Dern,' in the year 1735. Vide 17 Vin, Abr. 371. pi. 8. 

5. By deprivation; which is tlie act of the ordinary: which 
voidance b^g created by sentence in the ecclesiastical court, 
must be notified to tlie patron ; but takes not place presently, if 
an appeal is depending. G/6s. 793. {y) 

6. oy daROCtoftJielaw; os in case of simony; not subscribing 
the aitidles or declaration; or not reading of the articles or the 
common prayer. All which being voidances by act of parlia¬ 
ment, are to he understood (with regard to the times of tlie 
commencement of such voidances, and the notice of them) ac¬ 
cording to the directions and limitations of the respective acts. 
Gibs. 792. 

[6 a. Bv consecration. See l!Bciteli(cr> 1. 10.] 

7. By the 85 Ed. 3. sf. 3. e. 8. Whereas the prelates have 
shewed and prayed remedy, for that the tecular jastices do ac- 

(5) Idumphryes v. Knight^ Oro. Car. 456. In the case of a cession 
ider the statute, the ^urch is so far void on institution to the second 


UfJ 


living, that the patron may take notice of it, and present if he pleases: 
but it would soem that lapse will not incur from the time of institultoH 
against the patron, unless notice be given him: but lapse will incur 
from the rime of without notice. 2fPi&.300. BjBttrr. 1504. 

(e) A probendary.of jElyvcas made dean: qdery, whetherthe king 
o^wh^sh wld Bishoptf Elyi\ 1 Frwm. 256> 

^) -2 631. [See the causes of deprivation, infnty Dnuibatisn, 

and 1 Blue. tit. Com. 393.] 



them cogni^MiQ&ofvoidiuioeofbetiefiGesorrl^ 
cotftiuanQB.sn^ diMNissing tlwreof peitflineth to the judgt»ibf 

bjy. olmrch, not to thebyjudge; the Jdhg will mid grant- 
etlm^ial th^ said justices shall mnn henceforth' receive such chal¬ 
lenges made- or to be made by any prelate of holy church in this 
boh^) and moreover thereof shall do right and reason. 

,,And the distinction which hath obtained is this: If it come in 
question^ whether the church be full of an incumbent or noty the 
same shall be tried by the certificate of the bishop, who best 
knows of the institution i but if the issue to be tried whether 
the church be void or not, the same sliall be tried a jury at 
the common law, unless the issue to be tried be upon soiik special 
:ict of avoidazioe, fcM* then the same shall be tried by the certifi¬ 
cate of the bishop, so as the especial cause of the avoidance be 
-Spiritual. c. 13. Gifts. 793. (A) 

[8a By not complying with the requisites. Vide post, ll5cttp£(t(, 
VIL' Serjt Biffe MS. Notes.] 


Baptiem. C 109 ] 

L Baptism qf infants, 

II. PubUc baptism, 

III. Privatt baptism, 

IV. Liay baptism, 

V. Baptism of those of'riper years, 

VL Baptkm of the children of papists, 

VIL Baptkm of negroes in the plantations, 

VIII. Fee for baptism, 

I. ,]^pHsm qf ufants. 

Art. 27. baptism ofyoung children is in anywise to be 

^ rCtj^ned in the church, as mort agreeable witli the 
insUtutioh of dbimt, , , 

Mvhr. ilie curates of every parisb shall often admonish the 
peo{de that they de^ pot . the baptism of tlieir children lon^ 
than the first or secoM Sunday next after dieir birth, or omer» 
holiday fidllpg between; nnless upon, a great and reasonable 
caikBc, tb y % ’-V* 


(A) Co. £iV.844. 0 *. 
1 


VOL. r. 
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Font. 
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When. 


Prerious, 

notice. 

Godfathers. 


lEuy^. 


' n.’ Public haptim. 

6rkt b^thm wds administered publicly^ -as> octasitui 
served, by rivers: afterwards the baptistry was built>. the 
.'entrance of the churbii or very near it; which had bason 

in it, that hdd the persons tb be baptized, and thej wient down 
by steps into it. Afterwards when immersion came to be:difi- 
vsed, fbnts 'were set up at the entrance chuichlbs. 

JSec/. Cases, 146^ (!i 

£tinundi There shall be a font of stone, or otlier competent 
materiid, ^^revery church; which shall be* decently cover^ and 
kept, ai^ not converted to other uses. Ijind,241y,i . 

AndbyCoa. SI. Tliere shall be a font of stone in every 
church and chapel where baptism is to be minfetered; the ^nme 
to be set in the ancient usual places: in which-only'font, tlie 
imnister shall baptize publicly. 

2. ^udr. The people lire to be admonislied, that it is most 
convenient that baptism shall not be administoml but upon 
&mdays and other holiday's, when the most number of people 
come together; as well for that the congregation there present 
may testify the receiving of them that be newly bapitzed inU>‘ tlie 
number of Christas church; as also because in the bapdsni of hi- 
iunts, every man present may be put in remembrance of -his’ own 
profession made to God in his baptism. Nevertheless, if neces* 
sity so require, children may be baptized upon any other day. 

And by Can, 68. No minister shidl refuse or tielay to christen 
any child according to the form of tiie book of common prayer, 
that is brought to the church to him upon Sundays ami holidays 
to be christened (convenient warning being given Jtim thereof 
before). And if he sltali refuse so to do, he shall be suspended 
by the bishop of the diocese from his ministry^ by tlie space of 
three months. 

3; -i2u6r. When there are children to be baptised, the parents 
^ve knowledge tliereof over nigbt, or in the morning before 
the*beginning of morning prayer, to the curate. 

fo Bulo’. There shall be for every, mole child to be baptized, 
two godfathers and one godmother; And {ot cveky female, one 
godfather and two godmothers. , 

Can. 29. No parent shall be urged to be^twes^t,. imr' be 
admitted to an.swer as godfather for his own child : nor any god> 
father or godmother shall be suffered to moke any other answer 

that behalf. Neither shall anv person. 

godmother to before 

the said-person so nndemkiog ;lmth, received iMW/rholy icopi- 


mttnion. 




■! ! I 


5. Hubr. And the g^idfath^rs and'godmodwrst’mtid^thepceple 



no 




with the children, n\^ rea4ly at the font, eitlier irnniediately 
after the last lesson at morning prayer, or else immediately after 
the last lesson at eveiiihg prayer, as the eurotp. by hi^ diicretioii 
shall appoint. : i • 

6. Mmbr, And the priest coming to the fontv which is then 
t<v be filled witli pure water, shall perform the office of public 
boptisnii 

Note, The questions in the office of tlie2J5rf. 6. Dost tkou 
renounce, and so on, were put to the child, and not to the god- 
fothers and godmothers; which (with ail due submission) seemeth 
more applicable to the end of the institution; besides that it is 
not consistent (as it seeinetii) with the propriety of language, to 
say to three persons collectively. Dost fhou in the name of this 
child do this or that ? (i) 

7. By a constitntion of archbishop Pcccham^ The ministers 
shall take care not to permit wanton names, which l)eing pro¬ 
nounced do sound to lasciviousness, to be given to children 
baptized, especially di the female sex; and if otherwise it be 
done^ tlie some shall be changed by the bishop at confirmation. 
IAtuI. 245. 

Which bedng so changed at confirmation (lord Qokc says) 
shall lie deemed tlie lawful name. 

And this mi^t be so in the time of lord Cohn ; but now the 
case seemeth to be altered. In the ancient offices of confirm¬ 
ation, the bishop pronounced the name of the child ,* and if the 
bishop did not appwe of the name, or tlie person to he con- 
firmed or his friends desired it to be altered, it might l)e done, by 
the bisliop^s then pronouncing a new name: but by the form of 
the present lituvg)', tlte bishop doth not pronounce tlie name of 
the person to be confirmed, and therefore cannot alter it. Joims, 
A.D. 1281, 

8. Ruhr. The priest, taking the child into his hands, ^mll 
say to the godfathers and godmothers, Name this child: and then 
naming it after them (if they shall certify him tliat the <diild may 
well endure it) he shall dip it in the water discreetly and warily, 
saying, Nv, 1 bhptiae thee, in the mime of the Father;, and of the 
Son, and of the Holy Ghost. 

But if they certify that the child is weak, it shall suffice to 
poiir-watoP uj^n it. /d. 

7'.'-- I ; ■ I-...' ■ ; ■ 


(0; mpre inconsisteot to say to child, Dost 

thou.ui,^ na^ ^ Hie expression, Dost thou,'htey apply 

€%>*/»«« name not haceswwTy to 
mean hahie, and'thdt the lUauo given hy anabaptisu to 

their children is in a sense a Christian name, though they btqiUze 
iMer in >!tfe than other Chrietianc. Sec SMsatntere* 

o 
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At what 
time to 
attend. 


OfHcv. 
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Naming: tlic 
child- (I>) 


l)ipi)ing. 



Ill 




The dippLi^ by. the office oS tbe-j 2 JSdL 6. HVas noV all 
over; but they ni-st dipped tlie side^ then th^ Ibfv then tlie 
ffice to>t«rd8 '■ >< >' >,> 1 ' 

gross, ‘ 9^ Then tlic aiinieter shall siga the child with th^tsign.offthe 
cross. And to take nwny all sci'U]^e concerning die same; tlie 
[ 112 ] true explicAtkm thereof) and the just reasons for the retaining of 
this ceremony^ ore set forth in tlie thirtieth canon. jRti6r. > 

The substance of which cancm is: That the first Cliristiacs 
gloried in the cross of Christ; that the scripture doth set fortli 
our whole redemption undei* the name of the cross; that the 
sign of the cross was used by the first Christians in all tlieir 
actions, and especially in the bapd'/ing of their children^; that 
the abuse of it by the church of Home doth not take away the 
lawful use of it; that the same hatli been approved: by the 
reformed divines, with sufficient cautions nevertliele&s against 
superstition in the use of it; as, that it is no jiart of the substance 
of this sacrament, and that the infant baptized is by virtue of 
baptism before it be signed with the sign of the cross received 
into the congregation of Clu-ist’s flock as a per&ct nieniiief 
thereof, and not by iuiy power ascribed to the sign of the cross; 
and therefore that the same being purged from all popish super¬ 
stition and error, ami reduced to its primary institution upon 
those rules of doctrine concerning things iiiiUffercnt which ai’e 
oemsonant to the word of God and to Uie judgmenls of all the 
antient fathers, ought to lie retained in die cliui'cli, considering 
that filings of themselves indifierent do in some sort idter fii^r 
natures when they become injoined or prohibited by lawful uu* 
tlioi'ity. 

III. Private. Baptism, 

PvbTi The curates of every parish shall often warn >the peojple, 
that without great cause and necessity, they jnocure not tneir 
childr^ to he baptized at liome in their liouses. 

If any minister l)cing duly, wifiiout any manner of 
ooUtldoh, inform(;d of the wcukiK'ss and itanger of death of any 
infant unbaptized in his parish, and thereupon desired to go or 
cotnc'to fireplace where tlie soki infant reinaineth, to. Uipfiae 
the samc^ dioll cither wilfully rcfiise so to do, or . of purpose or 
of gross negligence shall defer the time, as when he might 
comreniently Imve resorted to the place, am}>’bavej.boptlre^ die 
saidfinfanbit dieth fitfough such hit defaulC-ipibaptieHl; .die 
said, ihinister be sus^nded Cor tbreenmoBthi^jhBd :fcic£«c 
his restifttlioh shall ao^owledge'h»’.Taid|t Aiul;fwt^i^ before 
Ills ordinavy, that ho will'not. wiunigly.incur fiia/Jlko agoi^. 
1^413 ] Providedv that where tbere is a.eiurate,;oi! a>aubstitute» Uus.opki- 
stitutioii shall not extend to the parson or vicar.hintBid^ hut lo 
the curate or substitute present. 
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The child being namecihy some one that is presently the 
minister pour^witer upon it. 

And let them not doubt, but that the chlhi>so baptized is law* 
fully andsufficieatly baptized, and oUght nobtobc baptized again. 

Yet nevertheless, if the child which is after this sort baptized do 
affterword iive^ it is expedient that it be brought into the church, 
to tlie intent that tlie congr^ation may be certified of the true 
form of baptism privately liefore administered to such child. Id. 

IV. Laj/ 

Edmund, Women, when their time of child-bearing is near at 
lumdj shall have water ready, for baptizing tlic child in case of 
necessity. Lind. 63. 

Otho. For cases of necessity, the priests on Sundays shall 
frequently instruct their parishioners in the form of baptism. 

Athon. 10, 

Pecchetm, Wiiich form shall be thus : I cri/ftten the in the 
name of t/ie Fader, and of the SoTte, and of the Holy Ooste. 

L<iiid. 244. 

Peccham. Infants baptized by laymen or women (in immiueut 
danger of death) shall not be baptized again : and the piiest shall 
nftci*war<ls supply tlie rest. Lind. 41. 

Edmund. If a child shall be baptized a lay peiBon at home 
by reason of necessity; the water (for the reverence of* baptiun) 
shall l>e either ]x>nred into the fire,or carried to the church to be 
put in the font: and tl^ vessel shall l)e burnt, or applied to the 
uses of tlic church. Lind. 241. 

13y the E)d>ricks of the 2d and of the 5tli of Edwanl the sixth; 
it wiis ordered thus: The pastors and curates shall often ad¬ 
monish the people, that without great cause and necessity they 
baptize not children at home in their houses; and when great 
nt^d shall compel them so to do, that then they minister it on 
this hishiou: First, iet them that hv present call upon -C|t*d>for 
ills grace, and say the l.ord*s prayer, if the time. will. ftuSer: 
and then ow of them shall name the child, and dip him in the 
water, or pour water upon him, saying tliese woi\ls, 1 baptize 
thee in the name of the Father, and of the Son, i\nd ot the 
Holy Ohost* ' 

Ift thet munusdripC copy of the articles mode in coinxxxttion in [ U4 ] 
the yem*l;3lld^ tho twelfth Is, Item, Where some amhigiiity and 
do^tbMhAni)et¥4mong divers, by what persons private bnptism 
» to be'OdirgidBtered p forusmuch fls by tlie hook of coramoti 
prayer ‘ Hiloby the Bttttnte, tlie bisliop of the diocese k au¬ 
thorized to ^Mpownd and. resolve all such doul7ts as shall arist', 
conoerh)iig»‘tho Tuminer< how to understami and to execute the 
things contained in the siiid book; it is now, by the said arch- 
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bishop ai)d bishop aiul ^^Ived^ aiui every of them 

doth expound an^ resoWe, ihat die said ^rlvdte bapusm, in case 
d^<neoe6sity^ is lie- ministezed by a lawful minister or 

deacon called to btrpvMetit tor that purpose, and by noiie other: 
and that every bishop in his diocese shall take oi^r, that this 
exposition of U)e said doulit shall be published in writing, before 
the first day of May next coining, in every parish church of his 
diocese in this province; and thereby all dtlier persons sliall' be 
inhibited to mteritieddle^idi the ministering of baptism privately, 
being nb pai t of their vocation. 

This article was not published in the printed c<:^y;.,l>wt 
whether on the same account that the fifteentli article was left 
out (namely, because disapproved by tlie crown) doth not cer¬ 
tainly appear. How’ever the ambiguity remained, till the con¬ 
ference at Haniptoii><X)urt, in which the king said, that if bap¬ 
tism was termed private, because any but a lawful minister might 
baptize, be utterly disliked it, and the point was there debated; 
which dol>atc ended in an order to the bishops to explain it so, 
as to restrain it to a lawful minister. 

Accordingly, in the Ixxik of common prayer which wax set 
forth in the same year, the alterations were printed in the ru- 
hrick tliuss—And also they shall warn them, that w ithout great 
cause they procure not their chiltirm to he baptlzetl at home in 
their houses. And when great need shall compel them so to do, 
then baptism shall he administered on this fashion : First, let the. 
lawful ininisUr and them that lie present call upon (jkal tor his 
grace, and say the Lord’s prayer, if the time will suffh*: and 
then the child being named by some, one that is present, the said 

minister shall dip it in the water, or povr water vjnm it: -and 

other expressions in other parts of. the service, which seemed 
before to admit of lay Iwptism, were so turned, as expressly to 
exclude It. Gibs. 369. 

Nevertheless, bishop FUetwood says, tlmt lay baptism is not 
declared invalid by any of the ofliceN or rubrlcks, uor In juiy 
C 3 pubhtr act bath the church ever oixlei'cd such us have been I)ap> 
tized by lay liamls to l)e relraptizcd by a lawful minister, tltougb 
at tlte- tlnie of the Hestoratioii there were supposed lo in 
England lyul Wales 2 or 300,000 souls baptized by such ns are 
called lay hands. He says, whetlier the indi^ensable necessity 
of baptifim be the doctrine of the church of uigbind or nb, la; 
cannot with certainty determine; but because he is ppi^iuiutcd 
that thechui>ch doth not hold lay lutptism to be invalid, liplu.tio 
far persuaded' that the church hddt'th beptiam to.be iodupehs- 
ably tiecesniry where it can possibly be haid^ and' will hure ^y 
baptism (when a lavrfbl mhiister Cftntiot be h^l) rather-tfian none 
nt all. iieetw. Works, 530. (ft) .... 

(h) Hy the canon law baptism is regularly confined to priests; but 








’l\^fbM io the>bo(^ of cmmtm ^a^«r. .>tl^twas thought cot!|. 
v^^t, that flome prayors. and thankBgiTiBg^r'fitted to speoUl 
oMastoni, ^Yould be added; partiCulaHy* an office for the bap¬ 
tism of sttuh » are of riper years; which, although not< so ne- 
c^sary when the former book was compiled) yet by the growth 
of anabaptism through the licentiousness of. the late times crept 
in among uS) is now become necessaiyy;.>and may he alw^a 
useful for the baptizing of natives in our plantations, and others 
converted to' the feith. 

Rttbr, When any such persons os are of riper years arc to 
he baptized, timely notice shall be given to the bishop or whom 
he siiall appoint for that purpose, a week before at the least, by 
the parents or some other discreet persons; tliat so due care 
may bo taken for their examination, whether they be sufficiently 
instructed in the principles of the Christian religion, and tlwt 
they may be exhorted to prepare themselves witli prayers and 
fiistiiig for the receiving of this holy sacrament. 

And if they shall be found lit, tlien the gotlfatliers and gotl- 
mothers (the-people being assembled upon the Sunday or holiday 
Hppointed) shall l)e reaily to present them at tlie font, imme¬ 
diately after the second lesson, either at morning or eventug 
prayer, as tiie curate in his discretion shall think lit. 

And it i.s expedient tliat eveiy person thus baptized slioukl 
be confirmed by the hisliop, so soon after his baptism as con¬ 
veniently may Ik? ; that so he may be admitted to the holy com- 


imimoH. 
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VI. Baptism of the children <ij'papists. 

lly the 3 Jrt. c. 5. Kvery popish recusant, which slmU .have 
any child liorn, shall, witliin one montli next after thebirtK.oaiise 
the Slime to he baj)ti/ed by a lawful minister, according the 
laws of this realm, in the open church of the parish wTieiK iIh; 
child shall lie born, or in some other church near udjoiningy or 
diapel where baptism is usually administered ; or if by infimiity 


iy cases o^neces^y, layiilca arid fcven women were allowed to per- 
fom‘ cer^inHny. haj)ti:Mndi enra ad solos saeerdoies pertinety 
dusdtie itifinisteriuin tpxts diacmis explere permittiiur, ahs^fw epis- 
copo^ pt^^byicf^: tOH his procul absentiAuSy ultima tanffvaris ooffsU 
neoeisUas : quo ccuu H:hicis fiddibusy tdque ipsis multer&us bap^isMte 
ptrmittkutj ' Risti. 31 AV 9. 4$!, See also Lind. ^0< [fjapti^i 

by pcotebtantdisseutirig ipini^F^rwas established os cntiiliog to bvrial 
by the church of England. Kemp v. Withes, cov. Sir John Nidwlt. 
1809> Sec iDuilal, VI. noO?. 


. iMiMiim. 

of tha-ehiM it cannot be broiight 4)0 %uch place) then the some 
withiii theiiifielaforei^iia^ be baptized by the lawful mi' 
mOMT of any of thfi^said parities or places, on f»in that the 
httlier of su<h chiM^ iftiie be living onevnonth after tlie birth, or 
if'he be dead within'the said month, then the mother of such 
child shall forfeit 100£; one third to the kti^, mic third to him 
who sJiali sue in any of tlie king^s courts of rea)i*d, and one 
third to the poor of toe said parish. § 14. 


I ^ • 

VII*. Baptism of'negroes in the plantations. 

It hatli been a point debatecl in the court of king's beiich, 
whether by baptism a negro slave .icquires manumission. 
3 Mod. 120. But ibis seemeth to Ikj now fnHy settled in the 
negative botli by divines and lawyers. Bishop Fleetwood says, 
there is no fear of losing die sei-vice iind profit of their slaves, by 
letting them become Christians : that they are pi-obibited neither 
by the laws of Goil, nor of the realm, from keeping Christtim 
slaves; and that slaves an? no more at lilierty after they arc baji- 
tized, than they were liefore. Vle.etw. Uorks, 601. And Iwth 
the lord chancellors Talbot and Hardwicke gave their opinions 

[ 117 ] the same wav.-Avchb. Seeker*^, sermon lK‘fore the society for 

propagating the gospel in foiTign parts, in the year 1740. (/) 

VIII. Fee Jot baptism. 

Langton. JVe do firmly eujoin that no sacrament of the. church 
shall he denied to any o?/r, vjton the account oj' any sum (f money: 
l)ec(tuse if any thing hath been accitstomed to be given by the phus 
devotion of the faithful^ we will that justiex he done therenjuM to 
the churches, by the ordinary of the place afterwards. 

Upon the account of any sum of money.'] That is, used to be 
paid or taken in the administration of any of the sacraments. 
/4'jirf.378. 

ShaU be dmied.] Or delayed. Lind. 278. 

S^^l^iilOc'cHstomed to gUm.] "^niat is, of old, and for so 
os will create a prescription, ultliougii at first given 
voiun^ily*^ For diey who have paid so long are presunietl at 
fimt totiwve bound tbems^cs voluntarily tlu^fiunUx Lind. 279. 

M 9. fV». Burdsaux and Dr. iMncasUr. Bordeaux, a French 
protEstvtt^ had his child baptized et the French diurch in the 
Savoys and’ Dr. I/aUcaeter, vicar of 8t. Martin's, in whicli parish 
it w,'together With thelTjerk,'libellW agnirtst ’him fbr n fte of 
2 s. 6d. due to Iditt, dhd Irf. the clerk, ' A prohlMlibrt Wits 


(0 BU Cam. vol.i* [>. 425, with Mr. Chruikma note. 




mMatw. 

moved for; and it was urged^'lhatiythis was an cccksiastical ^fee 
due by the canon. By HiM chief jus#ce: Nothing can be dueot' 
common ri^t: And how can » canon take nnKney out of laymen’s 
pockets ? Lindtvood says» ,U is simony to any thing for 
christening or burying, unless it be a fee due by custom; but 
dien, a custom.for any person to take a foe for christening a 
ciiild, when he doth uot christen him, is not good; like the case 
in Hiibart^ where one dies in one parish, and is buried in another, 
the parish wliere he dies sliall not have a burying fee: if you 
have a right to christen, you should lil)el for that right; but you 
ought not to have money for christening, when you do it not. 
1 Salk. 332. 12 Mod. 171, 2 S. C] 
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Ba0tarD0. 

I. Who shall he deemed a bastard; and therein q)' 
suppositiiious birth. 

II, Trial of bastardy. 

III. Consequences of bastardy. 

IV. Punishment of the mother and reputed father of a- 

bastard child. 
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1. 717/0 shall be deemed a bastard; ami therein of sup- 

qmsilitious births. 

1. XAT" E term all by the name of basmrds, that be bom out of of 

lawful matrimony. l7/wf.214. ln^o!i^ 

2. Lord Coke soys, By the common law, if die husband be Hushapd 
within the four seas (7), that is, within the jurisdiction of the king wiUiin the 

...— - ---__ four seas. 

(7) This rule is now exploded. Bull. N.P. 112. Hargroves mid 
to Co. Lit. \_\HS. a,'] Sheliejf \5^. 3P. MVas. 27i5r^76. 

Generally, during the coverture, access of the husbaud .is pMsiuinod, 
unless tile contrary is shewn. 5 98. 1 Salk. 1^. SP, miM.276. 

Stra. 925. Non-acces-s, then, can only be proved by shewing th'e hus¬ 
band to have been elsewhere at the time of conceptionofthe child: and 
ua this proof the issue are bastards. St.An^^'scas^, 1 ^ra.5\.- 
Hex v. JnkalAiaimt tfBedatii^ Bird. lCn&. The legitimacy or bas¬ 
tardy of the cbild'ofa'iaorried woman, living in a notorious state o€ 
adultery, is, under ail tite idrcumstances, a question for the jury, to 
deternane. (/e»a. .Ttfmpsmif v. SatUy 4* T. R..%6Q. 

V. Luljbenkam..{fnk^.\ id. 251. Liord EUenboniugh has saids that 
this conclusion inlay be drawn from all the authorities: circumstances 
which shew a natural impossibility that the husband could be the 
father of tho ebiid of whichdie wife is delivered, whether arising from 




miUUk 

ittiuK^^^ipQof i^^tp be a4pvtte4..to 

pboim the cltild- Martha ausUtnd m .»ppatrei)t 


'>■ « • » * ' - —1—spriti-- ’■'.’ ■'■ir"!—- .* 

fe}R'b«wg.v»wef t|j^fifcpfpubei;t^ (8ee,^o,4i«.244^^ or from 

Uiider di«aojli^ occe^sipue^ n^tqrpl iimrmity (l>Ot see 
in/^, this title, hote'o),'orfron] the leo^Ui of time elapsed'^tp 
his deaths are grounds on which ilie child’s illemtimacy' mAy be 
founded. I SI. CW. 6t/ ^To. wote (8). ThnS non-^oeess 

<yf the husband during the whole period of the' wife^s pregnancy need 
not be^proved; and wheM ho had access only one fortnight befcnne 
the birth of a cbild, it wss held to be illegitimate: and the court said, 
that the'case where tlie parents have married so recently before the 
birth of the child that it could not have been begotten in wedlock, 
stands on its own peculiar ground, for the child is in that case legiti¬ 
mated by the recognition of the husband. Sex v. Luffet 8 East. 193. 
In Goodright \. Moss^ 1 Cou'p. 561. Rex v. Rrumley (^Irihabs.') 
6 T. R. 330. Standen v. Sta7iden, id. 331.«o/c. S.P. Mag wMay^ 
1762^ TV. at bar, Bull. N.P. 112, the declaration of a reputed 
wife after the death of her husband, and vice versa (Rex v. St. 
Peter's Burr. S. C.'■25 Bull. iV. P. 112.) was held adniissiblo, to 
prove the illegitimacy of a child, by sliewiiig that no marriage took 
place, or that it was an illegal one: for on this point the deceased 
person might have been examined if alive. Whereas it appears from 
Rex V. KeUi 11 East. Rep. 132. (where Lord Kenyon cites and con¬ 
firms The King v. Reading, Annnlys Rejmrls, 79. Cas. temp. Jlardw. 
79. Bull. N.P. 113. The King Rook, 1 Wills.‘5^. Goodright v. 
Moss, Coivp. .591'., cases to the like effect cited in The King \. Lnff'e, 
8 East, 193.) that non-access of the luisband cannot be proved by the 
wife alone, after his death, in order to bastardize her issue (tiiough,ez: 
iucessUate rei, she may be admitted to prove the adultery) ; for the 
husband, if alive, could not be examined to tlie fact of non-acccs.«<, 
in order to bastardize the issue born after marriage : and even if tins 
objection were removed, still the case would not come within the 
principle on which such hearsay evidence can be made an exception 
to the general rule {PhiUipe on Ev. 3 ed. 196«); for want of access, 
implying the continued separation of the pi^rties, must be notorious 
in the whole neighbourhoi^ where they have resided, and is therefore 
capable of more satisfactory proof. Bull. N.P. \V2. In The. King 
V. Heat an order of sessions, stated to be founded in part on credence 
given tOithe wife’s testimony oftbe husband s non-access, wasijuaslied 
on.that account, though in the previous case of Rex v.itt^ an order 
of bastardy, stated to be made as well on die iestmony of other wit’ 
neseestu on (he ocU/i of the wife, was held good ; for (per hdtHi 
borougk, 11 East, 1.32.) the court there iiiten^^ tlmt the . wifd l^d 
been ejcamined mdy to those facts which she might legally prove, gnd 
not lo the aoi^acoess of the husband, the principle m pubiio n^icy 
precludmg her fVom being a witness to that fact. The child of ja 
married woiDiai may be proved ahastard by other oyidcoc& ^h|i7iat 
of absolute. non-access: via. by evidence of its b^li .t^c 

notorious coliabitstipn pf the mother with another man, W'hpzy pamu 
it afterwards took, and of its l>c^ considered by, aU the laipily^as the 
ehkd of tliesotwo^ corrobocated by reasonabie evidence of.^on-aceiess 

6 



llHd 


Taum»$* 

impossibility of the hnsbatid be but eight 

years old, dt uiKfer the oge proci^tibfir sueh issue is bastard, 
albeit he be born within inai?*iage. But jf the issue be bom 
withiti a month Or a day itfte?' marrijige, partieh bf full 

lawful age, the child is l4j5itimate. llnsL^iA^ [See iJc® v. 

LzeJ^, SjEasts 193. anfe 118. tioie (7).] ' * ' , 

3. 5 G. 2i VtndreU and PtrldrtU. Upon, an Usue out of Husband’^ 

chancery to try, whetlier the plaintifi' was the heir at law of one "<>"*«««»• 
Thomas PendreU^ it was ogr^d, that the plaintifTs fatlier aod 
mother were married, and cohabited for some montlis; tliat they 
parted, she staying in London, and he going into Staffordshire; 
that at the* jcnd of three years the plaintiff was born. And there 
l)eing some doubt upon the evidence, whether the husband had 
not been in Loudon wltlnn the last year, it w'as sent to be tried. 

And the plaintiff rested at first upon the presumption of law in [ 119 ] 
favour of legitimacy, which was encountered by strong evidence 
of no access. And it was agreed on tlie trial at Guildhall before 
Itaijmond C. J. tliat the old doctrine of being within the four 
seas was not to mke place, hut the jury were at liberty to con¬ 
sider the point of acccvss; wliich they did, and found against the 
plaintiff. N/r. 925. (8) 

And so by the rules of the civil law, if the liusband be so long 
ahsciu front his wife, as that by nt) possibility of nature the child 
caji be his; or if the adulterer and adulteress be so known to 
k<x‘p company together, tluit hy just account of time it cannot 
fall out to be any other man^s child but tlie adulterer’s: it i^ ac¬ 
counted to Ixj a hitstnrd. Gw/. 479. (?«) 

by the husband, who was constantly resident at a distance. Goodt'ighty 
(Jem. Tompson v. S<tui, 4 T. 7/. 356.; and see Goodrighf v. 3 /om, 

Comp. 594. In case of divorce in the spiritual court, a vinculo ww- 
trhnoniiy ail the issue born during the coverture are bastards; because 
such divorce is always upon some cause w.hich rendered the marriage 
null (lb initio; as for consangiiinity, affinity, impotence (0>. lAt. 

235. «.)> or polygamy, &c. The rule, that a person shall not be bas- 
turdixod after nis death, holds only in the case of bastard eigrf^nniX 
mulicr puisni t and the reason w hy the spiritual court cannOt give 
sentence to dnuul a marriage after the death Of the parties is^ because 
the sentence is civc'n only pro salute tmimic, and is then too late. 

Prtiht V. i^rlsi rif Bath and Montague^ 1 Salh. 120. Sec JUftrris v. 
liicks^ infral Iftobfteojf. 

(8) The husband being found to have gone beyond seas above two 
ypartt befbro the birth of a child borne by his wife, she ren^aining at 
home, the conclusion is irresistible that such child is a bastard. /Bsr 

Maikstane \2Basly Rep. 550. Itegina v. Mwrreyy 1 '^Tk. 

122. S.P>s Slid set Rex'•t.AWertony'l Rajpn.S^o* 2<30/4.483. (SL C. 

(m) This passage fs also to be found hi Ridley's Vmmo of the Civil 

p. 352.; but neither author refers to autlto> 

Titles. ThO doctrine contained in it, is taken partly from 
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'< A 4fcitieihasbftnd’'be‘ iSdHhat is appfti>ent that he 

cateM^fa^iany pdssib^^'bl^^ a^y is^ier if hn,wi^ = hath issue 
divers years!^«r,‘this shall ^ b&stcll:^, nlthou^'H:be 
a^iirmrnuge^ heeduie IHsilippareriVl]^ U*eanndth^ ^eghunkte. 

\ '^r ■ V'! >'■ ."'j •■''i 

> M. 6 0.\S. Lometx Mid Hokndent' In ej^tmeUt t The question 
on a trial at bar waSf 'wlieth^ the lessor was son Mid heir of 
Caieb^JjomaK^ esquires deceased; which depended bn the qnestioti 
of his mothM*'s manriagei. - And chat being fully iprov^d,^ Mid 
evidence given of th\e husband-a being frequently at liOfidoii; 
where the naocher lived) so that access must be pre6iiih^<; the 
de&sdazits were admitted to give evidence of his inability from'tt 
bad habit of body. But their evidence not going to an impossibi¬ 
lity) but an improbability only; that was not motight sufficient, 
and tliere was n verdict for the plaintiff. Str, 940* 

5. If a man marry his kinswoman within the degrees, the issue 
between them is not bastard until divorce found i for the marriage 
was not void. 1 Jtolts Abr. 357. 

6. [Children b^^tten after divorce a mfMd et tf^ro sliell be 
taken to be bastards, for the law will pi*esiinie the husband and 
wile conformable to the sentence of separation, unless access be 
proved; but in a voluntary separation by agreement the -law will 
suppose accessj unless a negative l>e shewn. (9) 

and partly from the Decretal* Tlic rule of the civil law, Pater in est 
gitan nuptUe elemomiranty is restrained in t'.o cases only, bodily in¬ 
firmity, and proof of non-access. On the later head, Ulpian says, 
Fingamus uhjttisse mantumy verbi gratia })cr tlcceimiun^y Ttrefrattm 
attftieultem invenisse in domo stta: ^cct n^s Jitlicaii smtentia kune 
nan esae mariHJilium* Dig. 1. 6. 6. But ft is oxpreilsiy said that the 
adultery of the woman shall not prejudice her children, Non ntipte 
crwien iKhtUeru guod mulieri o^iciiur injanti prttpfdiaU i onnx poasU 
iUa aduUera esse, et impubes-^ptUrem Aadutsee. Dig. 5. 9* cum 
Gloss. And therefore the children are provided for in Aao. 117. c, 
See also Craig. 2. 18. 20. The canon Taw, on die other hand, de¬ 
clares the offspring of a married woman, if conceived in adultery, to 
be ifiegitiniatc : IlligUma ^rdles est quam vivo viro uxor ex adulterio 
eoneejmy sire cftm adultero stve cum viro moretut. X. 4. 17» 4. Tims 
tbd ^lld of 8 married woman may be proved a bastard by other evi¬ 
dence tbaa that of absolute non-access; as by proof of the duld 
tairfog naioo of the person with whom his-nodiw livacbwddedito 
regsoinbla ^idenc^ pf npo-accets. on diP part«fi thp husIlaBd wW 
WM cpofi^tly resident at a dstaiKe ^ Gggdrightfix 

dm^ Tmufm .T- Said and olkerst 4 T* Sep, 337> taiid-8e;d 

‘ * 

(n) &ut ihrs does not hold with regard to intpqiency [for a man may 
hei hahilis et inkabilib diverth JEhhvV 0(ije^,''5''iK^«9K. 

[^Lomax v. Holmdeny queerey iee take X. 

<50 r mJSS. 

Cos. 16. Sidney v. Sidneyy Z P. 275. 

13 Fes. 44.3. 





In one-case. (1) a child was belddegitimate^ as^foomja^e ma- 
irimmo befi>re sentence, though the^Usbondr facfngtconviiMQd it 
was>'tbe ofi^piru%»of^R adultece>^» never.aCkimled^'itl.;. > I 
m«7wAU -children inhfMlilPrs^ wIuqK shalhwe-bQnL withott the 
ligeonce of the king of England, shall hav^«;^e .came: hene^ of 
imieritance as if they were bom withlli 'the King’s Hge^ncdt so 
always, that the mothers of such children do pass tlie sea by the 
licence and wills of their husbands. And if it be alleged against 
any such born beyond the sea, that he is a bastard, in case where 
the Ushop ougln to haye cognizance of bastardy; it shall be com- 
rnanded to the bishop of tlie place where tbedemandis, to certify 
Uie king’s court where the plea tliereof hangetli, as of old times 
hatlk been used in the case of bastardy alleged against them which 
were born in England. 25 Ed. 3. at, 2. 

8, To the king’s wiit of bastardy, whether one being bom 
bef<>re mauiinony may inherit in like manner aa he that is born 
after matrimony; all Uie bisltops answered, that they would not, 
nor could not answer to it, because it was directly against the 
emnnton order of Uie clturch. And all the bishops instanced the 
lord% that they would consent, that nil surli as were born afore 
iHOh^imony sfiouhi be legitimate^ as well as tliey tlmt be born wUkisi 
niairirnon^y as to tlie succession of inheritance, forasmuch os'the 
cimrch accepteth such for legitimate. (2) And all the carls and 
barons with one voice answered, “ that they iroitfd not change 
“ the inws of the realmy which hitherto have been used and ap^ 
“ prox^ed.^* 20 /T 3. c. 9. (3) 

Against the coxninmi order qf 'the church.'^ For liie better un- 
ilersUmding of which, it is to be know'n, tluit in the time of pope 
Ak^xamler the third, which was in the 6 H. 2., this constitution 
was made, tliat children born befoie solemnization of matrimony, 
where matrimony followed) should be os legitimate to inherit unto 
their ancestors, as th<tee that were bom after matrimony; and 
thereupon the statute' soith, that the churcli acceptetli such for 
legitimate. 2 Insi. 96. 

Tl^ bishops imtani^ the lords,'] Hereupon Uiese two conclu- 
sioitf do follow : 1. TIuit any foreign canon or constitution made 
by auUiorUy of tlie pope^ being against the law and custom of the 
realm, bindeth not imtU. it be allowed by act of parliaunent; which 
-the bidiops here -|>rayed it. mlght;have been ; for no law or cos* 
«dm of^wigltttid (Mn' be tidten ow^ abrogated, or annulled, but 
ly' iftiftforfly oPpai^aift^. Tnat although the bishof^ weiSe 

dflys had a great depmdehfcy trti 


^ V>. i'.t 

law of England.i« this particular 

are yuapned ap,-! Bf* Cbm. .4:55, 45^ 
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tlie.p^pe}byet1n case ol’general bnatardy, when the king wrote 

t i tneov to'certify who was tewful heir to any laitds or otlMsr m- 
dritsDce^ they evg^t to ceru^ according td thfffjaw and custom 
e££d^and»ii^ notiaccording to the kU^an canonB and.oonsti- 
tiilk>nii^n^hich werieycpnti:ary, to t^^ laer^and. custom^ of England, 
whereid 'die bishops-i'^ought at this parliament to be relieved. 
97. 

dietli, and after within a short 

ther'sdcatb, the wife marrieth again, and witliin nine months hath,a cld}d,teo 
•ndthemo-.^hat the child may be the child of tlie first or of the second hufe- 
riS^ln. case, if It cannot be known by circumstances, tlie 

child may [when he arrives at years of disCTetion] cliuse the ftrst 
or second husband for his father. 1 RolTs M'r. 357> [And is said 
to be more than ordinarily legitimate. Co, Litt, 8*3 

By the civil law, such as were born in Uie beginning of the 
eleventh month after the decease of their mother’s husband, wei i* 
to be accounted legitimate: hut such as were born in the end 
thei'eof, were to be accounted bastards; yet the gloss tliere re¬ 
lates to a matter of fact contrary to this law, and gives us an 
instance of a widow in Paris wlio was delivered of a child the 
fourteenth month after her liusband’s death ; yet the good repute 
of this woman’s continent^ prevailed so much against the letter 
[ 122] law, that the court judged the causes of childbirth to bt; 

sometimes extraordinary, the woman to be chaste, and the child 
legitimate. But this, as the gloss nddeth, ought not to be e.asily 
drawn into example. God. 482. 

It was found by verdict, that Henry the son of Beatrice, which 
was the wife of Robert Kadwell deceased, was born eleven dav^ 
nftet a woman’s furthest lawful time. And tliereupon it was 
adjudged, tiiat he was not the son of Robert. Now the time 
(saith lord Coke) in that cise appointed by the law, at the furthest 
is nine months, or forty weeks; but she may be delivered before 
that time. 1 M'd. 123. 

[Note, In the'foregoing case, instead of ike fvrthc.%thnrfultimc.y 
it might have been lietter to have said the cMnmon usual time."] (o) 

(a) Or rather that the usual time is nine solar months and ton days. 

1 Mr.Hargrave, in his edition of Co.LiU 12S. b., has 

pven a learned note on the case of Kadwell, by which it appears, that 
he laitipJtthed of a fever a long time, and that be bad. not acoesa to 
his wimfor onemontb'before his death; fVom which, says the record, 
pMmtmiiw dkium ffenrioum eese baetardum. An excels of forty 
weeks therefbare creates a presumption against the legitimacy of the 
iSMie, but is not coftdusfve. Ixiro Haie bays, ^rtae poteet proiraki 
ten daysf ex aeddente, ik. The maxim of the ctvil law; -which is ako 
adoptM by Brackm, ia^ paidr is eet quern nupHte demonatremi. I>kp. 
2. 4, 5. out it was requisite that the child should not be boTn> till 
the seventh month after marriage. Dig, 1. 5. 12. ’ Ihti rule was 



M. 7 J. AUop and Ejectment for iand<} in Hundeti 

in the county 9>i Hertford* The tpiestiorP^pon' evidefipe «o dte 
jury was, whether Edmund Antti^ws dyinm-the'Wfenty^diiird I6f 
worchy ond hiS'wifo befog With child^ buO'lwtfde^irci^'ifoftil the 
fifth of January follo'n'ing ^ which' was for^^wedts and nfoe days, 
and then delivered Of hdaughter nar/ted Eli*3ibeth),ihall bft re¬ 
puted the father to the said Elizabeth, or that she were a bastkrd. 
For it was proved^ that he fell sick upon the twenty-second'day 
of'Miroh, and died the day following of tlie plague; md that 
Edmund Andrews (fatlier of the said Edmund, who Was dead), in 
malice to his son's wife, did much abuse her, and caused her Co 
)>e dislodged fi'om places where she was harboured, and to lie in 
the cold streets; and that she was so used for six weeks together 
before her travail; and she being brought into a woman’s house, 
who commiserated her case, having warmth and sustenance, was 
presently within twenty-four hours delivered of the said Elizabeth. 


founded on the opinion of Hippocrates, who fixes the shortest time 
of gestation at six months and two days, or 182 complete days. See 
Huber pTfcIect. ad Pand. 1. 5. 4‘. The longest time was fixed at ten 
months* Post decern metises mortis natus non admittrtur ad leffitimam 
heredUatem. Pauius Diff. 3H» 16.8. § penult. Sande, an approved 
reporter of decisions in the court of Friezcland, discusses this question 
at large, and gives an instance of a child being decided to be legiti¬ 
mate which was born 833 days, or eleven solar months and tlirce days, 
after tlic dcatl) of the father, who had been confined to his bed a 
fortniglit before he died, The mother was a woman of excellent 
character; but the Judges hesitated, and recommended a compromise 
to the parties, which not taking effect, the child was adjudged heir to 
the defunct. Dec. Lib.Tit.H. Def.lO. It is there said, that the 
ill state of the husband’s healtli might be a cause w'hy the child was 
not born within the ordinary time. This must be allowed to be a sin¬ 
gular case; but the claim of tlie Countess of Glocester, inAf.2., 
mentioned in the note above referred to, after a year and seven months 
is more so; as also the dictum of 1 H. 6. 3. a., that a woman 

may be onsient seven years, though his opinion in other respects is 
sensible. The learned editor above referred to put the following 
questions to tlic late Dr./fwaftT What is the usml period fora 
woman's going with child What is the earliest time for a cluld's 
being born dlive? and, What the latest? who answered th^ in 
the following mimner j]. Hie^uaual period is nine calendar months; 
but thoce iB \^y oommbnly a difierence of one, ttru, or three weeks. 
2. A child may be bora alivo'ttany dme from three months; but we 
seenbnc borawith poweni of coming to maubobd,or of being reaped, 
before, seven -cales^r monthe, or near that time. AtsiXimoiithAJt 
oannot be.'- S. 1 have, kemvra A W4Mntin bear a living child in a.pcr- 
foctly natural way fourte^ days later than nine calendar naonthe; 
aAd Dofieve two womra. to have been -delrvered of a child blivet in a 
natural above ten calendar menthsfrom the hour of conce^ion. 
Co. JUu Edi Uatp 



And .this being proved, and this nususage, by five li^men of good 
credk, and two doctoi-s of phyac,. viz. Sir Willwia Padd;^ and 
doctor Mimdfi)rd» and one Chi^berlatne (wh6 a physician, 
aqd >tt nature of a ndd^lfe)^ upon their oaui 3 tliey affirming that 
tbavcffiild <;^e in o^pyement to be the daughter of the.parw 
who^diM t.ond that thin usual time for a woman to go with, child, 
was'iiine months and ten days, to wit, solar montlis, that is thirty 
C 124 ] days to the txv>nth, and not lunar months; and that by reason of 
the want of streiigth in the woman or the cldld, or by reasoti of 
ill usage, she might be a longer time, viz. to the end of ten mpntlis 
or more; the court lieTd here, that it might well be as the phy^ 
sicians had ^rmed. And the phy^cians further affirmed, tliat 
a perf^t birth may be at seven months, according to the strength 
of die mother, or of the child; which is as long befoi'e the thne 
of t|ie proper birdi: and by die same reason it may be os long 
deferrea by accident, which is commonly occasioned by infinnities 
of the body, or passions of die mind. And so the court delivered 
to die jury, diat die said Elizaliedi who was born forty weeks 
and more af^r the deadi of the said Edmund Andrews, might well 
be the daughter of the said Edmund, ('ro. Jac. 541. (p) 

^ppo»ti 10. Tlie author of FUta, who lived in the reign of Edward 
tous births. second, bath a whole chapter about supposititious births; 

where he tells ns, what remedy the right heir lud in such case, 
viz. Tliat a writ was directed to the snerifl’, to cause the woman 
who pretended herself to be widi cliild, forthwith to appear in 
the county court, there to be searched by discreet ana lawful 
w'omcn. And if it was doubtful to them whedier she was widi 
child or not, then the sheriff might commit her to some castle, 
diere to continue. And no woman widi child was to roniu near 
her, until she should be delivered. And thus writ wns used 
above sixtv years Ix^fore the author of Fleta wrote, vix. in the 
5 H, 3., when the widow of William Constable of Manton in 
Norfolk was found guilty of this cheat. And in all probability 
it was of use in tbe Ssxon times: for die ftm c£ the writ is, to 
command the sheriff to summon the wom^ to appear in the full 
conn^: as it is generally known, that all bualn^ of die law was 
then tiwnaacted in that couH, where the bislnm sate with tlie civil 
mag^scrate. Rights ef the Ckrgy, tit. ' 

Butiffftetwards, when the couits at Westmihstei^ came to be 
estafali^li^dji thjeit was the writ dir by 

which the ahe^ was cominaiided, that in toe presence of twelve 
knigfata and 60 toony wooieu»>^ fiioald citusr examination to be 
made, whether the woman was^widi diHd or not; and if ^th 
£ 125 ] child, then rihjpatf wlat time it would N born; and that lio beatify 

(p) Palm, 9. S.C., whbfe it .is said the wife was **un Tewd^t light 
damoseh” . , 








the 'same to the justice of assize or at Westminster, under his seaf, 
and under the feals of two of the men presfcnt. (q) ^ 

We have tiN% instances of th& writ m the books; the one in 
Easter term in the 39 EL which was thus 't^'PerciVal Wiffoughby 
and Bridget his wife, one of the coheirs df Sir Francis Willoit^by 
(i)ecause Sir Francis died seised of a ^eat inheritance, having 
five daughters, whereof the eldest was married to Percival Wil¬ 
loughby, and not any son ; and the said Francis leaving his wife 
Dorothy, who at the time of liis death pretended herself to be 
with child by Sir Francis, which if it were a son, all the five 
sisters should thereby lose the inheritance descended unto them), 
prayed a writ <fe vetUre itupiciendo out of the chanceiy, directetl 
to the sheriff of X^ndon, diat he should cause the said Dorothy 
to he viewed by twelve knights, and searched by twelve women 
in the presence of the kniglits, et ad traciatulum vheray et ventrem 
vispicienduniy whether she were with child, and to certify the 
same into the court of common ple;is; and if she were with child, 
to certify for how long time in their judgments, and when she 
w'ould be delivered. Whereupon the sheriff accordingly caused [ 12G 3 
lu*r to be searched, and returnetl, tlmt she was twenty weeks gone 
with child, and that within twenty weeks she would be delivered. 
Whcreu|X)n anotlicr writ issued out of the common pleas, com¬ 
manding the sheriff safely to keep her in such an house*, and that 
die doors should he well guarded, and that every day he should 
cause her to Ix' viewed l)y some of the women named in tlie intii 
( wherein ten were named), and when she should by delivered 
that some of them should be witli her to view ilie hirili whether 


(o) Mr.//aryrew, in the note above referred to {Co* Lit. 123. i.), 
vindicates this proceeding from the charge of indelicacy ; for though 
the jury consisted of men and women, the search was to be made By 
the latter only. See on this subject at parte Ayseough^ 2 P. Wms. 
.591., where the rigour of the proceedings under this writ was soficued; 
with Mr. Hargrave's note to Co. IaL 8. h. The writ also lay for the 
heir, if a woman soon after the death of her husband married, and 
feigned herself with child by her first husband, but the proceedings 
under it w ere different. Co. Lit, id. In tho matter of Marika Proton 
fx parte fVhikpy Eyre and AekAyrUy lords commissioners, ordered 
the writ to issue against a married woman fwbosc husband had been 
near ten yctirs abroad) on the application ot a devisee in a will: there 
being a ItmiUtion in toe will, that if she had a male child within forty 
weeks after testator’s decease, it should take previous to the devisee; 
but the writ was ordered to lie in the office fourteen days; and tf 
within that time she chose to submit to an examination by two mhl- 
wtves, to be appointed by the petitMmer, to inspect aad exemine by 
such examination os they should think necessary, whether she were 
pregnant; then the writ not to go till further orders; otl»erwisc ty 
issue. 8ee the petition and affidavits in 4 BrtMtm. Cha. 90,'and 
see Com. Dig. tit. Baetard, (C.) 
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it be male or female, to the intent there should not be any falsit)'. 
And upon this writ the sherilf relumed, tliat aqpordingly he had 
done, and tl»t such a day slie was delivered of a daughter. CVu. 
JSl. 566. 

Note, this writ, and the proceedings thereupon, aix; grounded 
upon BractOHy b. 2. p, 69. and upon the writ in die Register^ 
p. 227. 

The other cose was in Easter term, 22 J, wluch was thus: 
Alphoiisus Theaker, cousin and heir of William Theaker, after the 
death of William Theaker, because he had not any issue alive at 
die dme ot* his death (but Mary his wife was then supposed 
to be ei^ient by him, and within one week after his death was 
married again to one John Duncoinb), procured out of the cliancery 
a writ de ventre impiciendo of the said Mary, direettid to tin? 
sheritf of London, to cause the said Mary to lie searched, win¬ 
dier she were with cluUl by liu; said William 'riieaker, nml wlien 
she would be delivered (no mention being imide of her second 
marriiige), and diis writ was aecurding to the jirecedeut ol the 
39 Ei. of the like writ against the Lady Willoughby. And tliis 
writ was returnable in the common pleas. 'I'he sheritf returiud, 
that he hud caused lier to lie seurchetl, and returneit the intphsi- 
tion, tliat by such persons lie eniiBcd her io be searclied, am! 
found her to Ik'. ensieiit, and that she would be delivered witliin 
twenty weeks. Wherefore he now praycil a secomi writ out 4>f 
the common ple:ijv, to be directed to die sherilf of Suitcv, Iwjcause 
she was moved with her husband to W'uiulswordi in i!«uiTey, and 
there inhabiteil, that die sherid' might take her into his eusUxly, 
and keep her until she were delivereil of her cliild, that lliere 
might not apj^ar to be any false or supposititious birth, ami dial 
in the mean time lie sliouUl cause her to lie viewed every day by 
certain matrons luuniKl by the court in die writ, and that Mime 
of them might be at the birth of the child, according to tlie said 
f !27 ] precedent of the lady Willoughby. Hut Ix-'cniise in that case the 
lady was a widow, and so such a couim: might well In; olxsi rvi-d, 
but here she was a feme covert who ought to cohabit with her 
husliaiul, tliey would not take such a course widi iter, but left 
her with her lutsband, he entering into a rccogni;aiiice thutslu^ 
sliould not remove from the luiiisc wherein they Uiun inhahitetl: 
and dial one or two of the w'omen returned by tlie sherid'slunild 
see her evory day, and that two or three ui' diem siiOiild lx* 
present at Hct itravail; for it was said, that dm is«uc might 
wdl said to be the child of the 6rst hnsbaml, and sliould in¬ 
herit his land. So ihni if there were any false or’ iunposHStious 
birth, the codsiii and heir might be dUhiherito’d. ’ ' W"*^*^*^ 
writ was accordingly awardtHi to the sheriff of Siiri^y, to cause 
her to be seen every day until her delivery, by two at least of 
the said women returned by liini; and that dircc of them or 
more sliould lie present with her at her delivery, ski as no fuischood 
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might be in her birtlu And after this course oliscrvcd, she was 
ilenvered of a./emale child, who was afterw'arcls by inquisition 
found to be the daughter and heir of the said William Theaker 
deceased. Crv. Jn. 685. 

And this whole procctiure seemeth to be deduced from the 
rules of the civil law, which is particularly express and punctual 
in this l)cha]f. For by that law, the woman who supposeth her¬ 
self to be with child, must intimate it twice in every month to 
those who are nearest concernetl, tliat they may send five women 
to inspect her; and she must do the like for the spec of a montli 
l)efore she expects to bedeliverctl, that they may send some per¬ 
son to Ixi there at that time. The judge may appoint in what 
house she shall dwell, and the room wherein she lies must l)c 
searched; and if there Ik‘ more than one door, it must be nailed 
up ; and thrct: men, and as many women, must l>c set to watch 
her jis often as she comes into the clinmlKT, who arc also to 
search all j>ei*sans who <’omo into the house and chand)er. lien 
she is in labour, five women sent by the party next concerned, 
must lx? witnesses to the birth, of which they must have notice 
beforehand: and tl^ere must l>o no more in tlie chamber at that 
time, but ten women, two tnidwives, and six servants, ot wbicli 
none must l)c with cluld. and therefore may Iw searcbetl before 
lIu'V go in ; then* must lx* tliree lights in the room ; the child 
wlnm lK>rn must lx* shcwtHl to those who nix; concemtxl; the 
jiulge must apjxiint who shall keep it, unless the father lialh 
otherwise ajijxiintixi; and it must Iw slicwetl twice in a month 
till it is three months old, and afterwards once in a month till it is j 13S ] 
six niontlis old ; and once in two months till it is a year old ami 
from thence once in six months till it can spak. And ii any 
thing is done contrary to tiie premises, or not p^rmittixl to lx; 
done ; then ujxin proof thereof, the child is not to be admitted to 
ilk* possession of the estate. ibid, (r) 


II. Trial of basUirdy. 

1. Cleiiernl bnstardv is to l)e tried bv the bishop; special Ixis- n.«tar.ly 
tardy by the country.' 1 IMT* Abr. 361. (1) 

(r) This pasi-age is taken from the edict of the ftwtor contained in 
Law \. 5 10. of thii Digest, under the title A’ insjaewndo mUrt rw^i* 
todumdoou 4 ^parttt,ai\d the regulationa mentioned in ‘thereto take 
place when a woman affirmed hcrsidf to be pregnant after the death 
of her husband. 'Die some title prescribes wliat is to be done upon a 
divorce, if fho husband affii:ina the pregnancy of his wife, and she 
denies it,, And the preceding, title treau of the Piarn'toH 
eowii/t. which allows the »co*iW/i to nimouncc her pregnancy within 
thirty daj'S after tlie divorce. ^ 

( 4 ) 2 /iMf. 99 .t.h.Zitt.C 2 h'».rt.] note 181. .h /RWv.Bamr, -/>»■ 

250 . fMftrf. 179 . 79 . 
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Before the statute of the 20 IL 3. c. 9. above recited, tlte party 
pleaded not general l)astardy, but tlmt he was Ixvn out of espou* 
sals; and the bisliop ought to certify wliethtW’ he were boi ii 
before espousals or not, and accordiT^ to that oertiheate to 
proceed to judgment according to tiie law of the land. And Uie 
prelates there anwered, that tliey could not to tliis writ answer; 
and therefore ever since, special bastartly, viz. whether the per¬ 
son was born before esjKwsals or after ? hath been tried in the 
king*s courts, and general bastiuxly in the court Christian. 2 Inst. 
98.(5) 

Ami therefore if general bastardy Iw pleaded in disability of 
the plaintift’ (ns if it be nllegc'd that ins parents were never ac- 
coupled in lawful inatriniony), tlur same shall l>e tried by the 
certificate of the bishop wlietlier it he in a real or personal action; 
but if tlie niai’riagi' be confessed, and it Ite only pleaded, that 
the plainiiflf was T>orn at such a place before the marriage was 
solemnized, and so bastard, this is a special laistardy, atul shall 
be tried by a jury at the coininon law, wiiere the birth is alleged. 
Huffbes^ c. 29. JoHh^. 2G-J-. 

2. The question of bastardy or legitimacy ought fii'st to be niovcti 
in the king’s tenqx)ral court, and thereon • i'jsne ought to he joinetl 
there; and then it ought to be transmitted by the king’s writ tt» 
the ecclesiastical court, to Ik‘ there examine<l aiul trietl. (j<xA 
489. (a) 

And if the ecclesiastical court undertake the examinulion of 
bastardy or legitimation, without the direction of the tem|>oral 
court, a prohibition lies; t(>r this afilrts the teinjHU'al inheritance 
of the subject. 1 lioWn Abr,\lx^\. G'w/. 489. 203. 

3. By the 9 //. 0. r. ll. All justices in the courLs wl»ero any 
plea shall Ix^ de{>endiiig wherein Imstardv shall bi;aUeg(‘tI against 
any perstjn party to tbe same ph.*n, and lhereuix)n an Ksiie 
joined which by the law ought to be cerlilied by the ordinary ; 
one of the judgt?s of the court where the plea .shall l)c tlepcnding, 
l)efore that any w’rit of ccrtiliciito shall pass out ol* the same court 
to the ordinary to certify upon the issue so joined, shall make 
remembrance niidcr liis seal, at the suit of the deiiiandanl or 
tenant, plaintiff or defeiutunl, reciting the issue that is joined in 
such a plea of bastardy, oikI certitying to the lord chaiicdlor, 
to the intent tliat tliereupon proclamation Ik^ made in die court 


(5) But geneml bastardy may he tried by the country when it is 
not directly in issue ; or if it be alleged in a dead person, or ftranger 
to the action; or in an infant plaintiff or defendant; or if pleaded in 
abatement, or as a justification for slandering plaintiff witli ttanie of 
bastard. Sec Com, Dig. tit. BosUtrd^ (D 2.) 

(s) llic king's courts of record may write to the bishop to certify. 
1 Jntf. tit. 9i0^6p0, IV. 11. and Com. Dift. tit. Dastardt 

0 > 
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of clinncery by throe niomhs, once in every moiuh, that all 
persons! prcteinling ni\y intcret^ to object Offainst the party which 
pretendeth himee}f to he mulier^ tlmt they sue to the ordinary to 
whom the writ of certificate shall be directed, to make their 
allegations and ol)jGctions against the party which pretendeth 
hini to beiTiiiHcr, as the law oflioly church i*equireth : and the 
s;iirl chancellor, having notice of tlic said remembrance and issue 
joined, and Iicing required by tlie said demandant or tenant, 
ptnintiff or defendant, having the said rcmembnince, to make 
proclanaition as aforesai<l, the siJine chancellor shall cause pro- 
chnnation to Ik* made in f<)nn albrcsaid, and shall certify the 
s:nne so made In the court where the plea, in which the Ixistartlv 
is nllegetl, another tiJiu* shall Ik- depi;iidiitg. And tlie judges of 
(he court wliere suck plea shall be depetiding, Ixifore anv pro- 
claniiition so to be nuide in (he chancerv, shall make one tiiiic 
such pr<K'l(unsition o]>enly In the same coiu't, and also anotlier time 
\vh<*n (In* prtK.'lamation shsill hi* certi/ied bv the clumcellor as 
ahiresaid. And then tlie saiil jmige shall award the said writ iif 
certifu-ale tt) the ordinary, to cerlily u{K)n such ivsue so joined. 

And if any writ ofeertiheate Ik* made or granted, helbre all tlie 
said proclamations Ik made and certified as aforesaid; then the 
same writ of certificalt?, and alsi> (ho certifiaite of the ordinary 
tlteri iqxin, aUnlt he ruid in Ian' and of none t ff et. 

Atjaius! tin- }>arty ir/id/tpnfnnhih hiuim/ffo In mulier'\ Muthr r 130* j 
hadi three significations: 1. It sigiiifielh a woman in general. 

'2. A virgin. 3. A wife; and this is the most projKr significa- 
lioii of it in our laws: and a son or daugluer Imru of a lawful 
wile, is calhsl Ji/inA muJivraiuA av jUia muliirnta^ a son mniicr., 
or a ihnigltter nadifr; and it is always usi-tl in contradi^tinc- 
tion to !i bastaril; thus u Uistanl is an illegitimate Issue, and 
muHrr is legitimate. 1 hmt. (/) 

Shad be nnd in law tuu! of mm: ejJa-Q Ilefore this act, bas¬ 
tards had a wav ol' tricking themselves (as it were) into logili- 


(7) ll'si man has two sons, (he eldest of whom i.s n bastard and die 
second li-gitimato. the eldest is called fmstnrd ami the ?ecimd 

tiitdier jtniot^. Ami if the bastard enter on the lands of his (iiihcr, 
and die seised thereof, leaving issue, tlie nndtrr has no remedy; hc- 
enuse, as lord Justnm non cM nlifftteni po/it. tmrtent suam 

fucere iMisUirdinn aw into teinfttyre vihr mtr pro leyitinm hoMHifur. 
Vh. Lit. «. To which may bo added, (hat*«uch a bastard is 
mulUr hy the cocloaiostical law: and therefore hath a colour to enter 
as heir ta hU father. Finch. Law, 118, but (his rule applies only to 
the case of httUfttd ciyttc' and mulirr puisne, wlierc the father and 
mother intermarry offer the birth of the bastard (I SalM. 1‘2L); for a 
jury may the fact which proves a marriage M»id, and thereby bas¬ 
tardize the issue alter die death of the parties, although it is then too 
I.ite for the spiritual court to procccil pn> .suhtfc owuao, if>. 
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macy. For they used to bring feigned articles, and suborned 
witnesses before the bishop to prove their Icgiunmtion, and then 
got the certificate retut'ned of record; and after that, tlicir legi¬ 
timation could never be contested. For Ixiing returned of record, 
as a point adjudged by its proper judges, ami remaining among 
the memorials oi the court, all persons were concluded by it. 
And this created great inconveniencies; for the evidences of 
the contrary parlies concerned were never heard at the trial, and 
. ^ cst was concluded. And to reinetly these incoii- 

veniencics, this act was made. 

4. The bishop’s certificate, made in due form of law, shall 
not be gainsivyed; but cretlit shall be given to the s:ime, so as 
the whole world shall be bound and estopiK‘d tlierebv. God. 
489. (w) 

5. The spiritual court cannot give senltmcc to annul a mar¬ 

riage after the death of the parties: because sentence is given 
there only and/w. ulucli cannot be atier their death ; 

and therefore the sentence in such case is only todisinlierit the 
issue, wliich they cannot do: for l)y such means any one miglit 
he disinhcTited. 1 Rolfs Abr .1 1:^9. 

Ill, Conseque77ccs of bastardly. 

1. A bastiird is and can have no name 

reputation soon as he is born. I Inst. 3. (fi) 


(u) 'n>e law on tliis point seems to \h\ that if a man he certified a 
bastard, lie is concluded against all the worlil, e\cn ahl>uu^;li lie were 
a .stranger to the suit, [But .sec 2 Rol. .ISb A 2.?. :K). (ounhM of 
Portland Ia'o. 1!. cited f.'owj. tit. (D 2. *] But 

if he be certified mulkr in a suit l)etwcen him ami J. .S., this sliall not 
bintl strangers ; for a man may be niHlbr by the spiritual law, which 
holds Uiat fubmpicns mtUrimonium tnllk pirratinn prcarlrns, ami yet 
bastard by our law. I Roll. Ab. .•W;2. Vin. Ab. Paslurd, M. <> Rrjt.'Oo. 
Ihougli Brook under bis title says, that the ord^ary in rhi.s case ought 
to certify according to th<'common law, ami not according to the 
law of the church. See also .s-wpm, I. K. .Vnother rt-ason for the 
difference is, that bastard by the churcli law must be biislarilliy the 
^ommon law; but legitimacy and nuilicrty arc* <liflercnt cm|uirleH; 
for a man is mulirr if born in lawful wedlock,' but may notw itli- 
Klaudingbc proved illegitimate by prj)of of non access or impotency. 
But a verdict of a jury finding a man bustard, binds only Uie parlies 
who are privy to it. 1 Roll. Ah. 302. 

(0) The rule of nidliux filius applies only to the ease of xnherUancfs, 
Rex. V. HodneU^ 1 T. R. 101. and sec Pride v. Earls of liath^ See. 

1 Sec as to bastards’eJaim.s under wills, infm CSildfo, III. 

12. note. A bastard who has ac<^uircd no name by reputation, can 
V be entitled to the name of the mother ( Wakefield v. Machatjy 
] PliiUimores Rep. 133, 134. 143.); and it is natural and proper that 
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2. lint ai'tcr lie liath frotten n name by repuUitioni be inay^ Inberiunoc. 
purcbfUie by bi^ reputed or known name, to him ami his heirs; 
aitbougb be cun have nd heirs but of his body. 1 3. (») 

If the issue of feast'ird purchaseth lancl, and tlietli without 
issue; though the land eannot descoml to afiy heir of tiie part of 
the fadter, yet to the heir of the part of the mother it may; for 
llie lieirs of tlie part of the motlier make not any conveyance by 
tli(! bastanb fan. Hanford^ P. 6. • 

If a bastard dieth intestalCj without wife or issue, the king is 
entitled to the ^Hrrsoimlty (7); and the ordinary of course graiiL* 
administration to the patentee or grantee of tlie crown. Jones 
V. Oooiir/ii/d. 3 flV//. 33- (8) 

I\'. ruiiishmcnt of the molher and ) (puled JiUher o/'tf C *32 ] 

iKt.sUird c hild. 

1. Besides the punishments to be inllirted bv tlie ceclesiailical Corporal 
inrisdiettoii (#^*) it is enacted bv the IS El. r. li. and 3 (\ 1. r. 4. 

’ ' ' * ni.iry pu- 

- - —- - - —-- ---- niilinifnts. 

the latter should give the eliild that iianie; for illrgitiniate children 
as often go by the name of the motlter as ])y tlnit of the imtalive 
lather, till, or unless, a new innne of reputation is ac<]viired. Hfid. and 

/»U/f 1 1 ( 1 . 

(rl It vsas ruled that (ieorge Shelly acquired at the age of six 
\ears, a name l)\ reputation a:$ the son of (ieorge Shellv. 1 Hue. AO. 
iUM). 

Sul>je<'t to his debts. Mujit \.Johnfuiu. Dotufl. 3V2. 
but It is usual for tlie crown to grant the udmim’stration to 
some rel.ithm of llu: ba^taIll‘s tiKher or mother, reser\iag one-tenth 
or other .'•mall proportion of it. 1 Wotxl. Jf a l)aslard purclnise 

i.tnd. and die seisml tlu i cof w ithout Issue ami intestate, the land 
eseheats to the lord ot' the fee. i'o. l.it.'lW. Ifrmt. l.'2. c.Z. The 
rule that a bastard was tiot to bea<lmitted into hoi} orders, unless the 
king grunted di-spcnsalioa (11-7.and th.u lie mighl then be 
refused by tlie bishop, il' preseiiled to a church i /’or/c.NC. iO. .'> Rep, 

.■»8.) seems obsolete. (1///. Com. by I'UrisUmu but equity will 

not supply a surr4>nder of a cop} hold to a iiauiral, a.s it w ill to a legi¬ 
timate child. J*n(xtf. Chtiu. By .7"> ii. 3. c. lb‘2. a devise of 

copyhold is now cirectual without sunendt-rin lifetime to the uses of 
the u ill : nor is the consideration of ‘ natural aH'eetion' in a covenant 
suftieient to raise an use to a bastard, tf the c.slatcrcmain in the father, 
though an use may he declared to a bastard \u <,w, if the estate he 
transferred to a tlilrd person. Hurgr. Co. Lit. lt?d. n. As to niar« 
riagf's of, and devises to bastards, see iHfra^ and 

til. V2. note. 

(inl That the same matter U coguisiilde before tiu'spirituai and tem¬ 
poral judge, sec Gibs, Cod. 10.12. The nords of lord Coke in 
f ViKY/n/s case arc, “ the ceelcslastical law ami the temporal have se¬ 
veral proceedings, and lo several ends ; tlie one being temporal to in¬ 
flict punishment upon the body, lands, or goods; the other spiritual 
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$ 15. [that two justices may tidia order for the punkhment of the 
mo^r and4!iBputed father;-but'«4iat that punii^iment shall be 
is not therein ascertained, iho^h the ibotenfj^imry exposition 
was that a corpoiad'paOishifewnt was^mteifM^ iXalt. Jksf. e. 11. 
4> Chf?i«4i5.3’*" '• »’ s . « . ■ , 

[Tbepunishnien»inflietedl^7-e/4i On women having 
bastards, is repealed by5(^ 6.-5. sw^51« § K And by>d)esaine act 
it is enliB(ed,'^t when'a woinan'shaU have a bastara child which 
may be chaigeoble to the parkh, two justices before whom she 
may be brought^ may commit'her to the hoi»e of correction for 
not eocoeeding 12 cfuendar months or less than-six week8.f(§2.) 
Two justices, at any pet^ sessKHi for the divinon in which 
such parish is atuatra, upon their own kntwledgc, or on a 
oertiBcate, duly autlienticated from the keeper - of the house of 
correction in which sudi woman shall have been confined for 
not less than six weeks, of her good behaviour, and of tiie ex* 
pectation of her reformation, by warrant under hand and seal, 
may order sudi woman at the time in the warrant limited to 
be dis^arged. {Id. § 3.) Nothing herein shall nutliorize any 
justices to commit any such woman to tlic house of correction 
until die has been deliver^ for one calendar month. {Id, §4.)} 
3 And by the 13 & 14 C. 2. c. 12. ^ 19. Whereas the puUitive 
fathers and lewd mothers of bastartl children run away out of 
the parish, and sometimes out of the county, and leave the 
said bastard children upon the charge of tlic parisli w'here they 
are lx>rn, although such putative father and mother have estates 
sufficient to discharge such parish; it is enacted, tlmt it shall 
be lawful for the churchwardens and overseers of the j)oor to 
take and seise so much of the goods, aiul receive so much of 
the annual rents or profits of the lands of such putative father 
or lewd mother, as shall be ordered by two justices of the peace, 
towards the discharge of the parish, to be confirmed at the 
sessions, for the bringing up and providing for such bastard 
child: and thereupon it shall be lawful fo^MC sessions to make 
an or^r for the churchwardens or oversc^^of Uic poor of such 
parishy to depose of the goods by sale or otherwise, or so much 
of them for the purposes aforesaid as the court shall diiiik fit, 
and to receive the rents and profits, or so much of them as shall 
be ordered by the sessions as aforesaid, of his or her lands. 

. _ » _ : I _____ 

/fro $aha$ atAma i the one to p^inlsh the outward' Udi other to 
reform dte InWard. Ihen both' thc^e difthidt 'afid sev^al jiirisdtetions 
consist and stand well together, and do' Jditi in th^ to have the wholo 
raan inwardK and ‘outwardly refotidied:’*^ [aad-Si^ tMte, 

Prcface,xlv. nok (9.)} Tbfrritfe*1k laid to h6}d rir Capita crimes, 
because felonies are not examinable in the ecclesiastical courts; but 
they may build a sentence of deprivation upon a conviction at law, 
Cro. Jm, 430., and are bound by it. Hob. 121. 
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[By 49 G. 8. c, 68. } 6. to much of 6 G. 9. c, 31. (vvt^eomm* 
semb^ $ 1, 2, S.) as authorizes Justices to commit reputed fevers 
before the birth of the bastard ^all be repealed, and by 1.) 
the person ai^uduedililbe the reputed fiither. dial! he chm^table 
with payment of the reasonable charges incident to 'die birth, 
and of all costs of hit own apprdiension* and order of ' fixation, 
which sliall not eMeed 104, to be ascertained on oath be8>re the 
quarter sessions making such order of dilation. And } 2.) if 
a single Woman declare herself with child, and that sudi chfld is 
likely to be born a bastard, and to be chargeable to any parish or 
extra parochial place, and shall, in an examination to be t^en in 
writing on oath before any Justice of any county or place wherein 
such parish, 8cc. shall lie, charge any person with having gotten 
her with child; such justice, on application made by any sub¬ 
stantial householder of such extra>parochial place, or the over' 
seer of the poor of such parish, may issue out his warrant for the 
apprehension of the person so chained, and for bringing him 
liefore such justice or any other justice of such county or place, 
and such justice shall commit such person to tlie common gaol 
or house of correction of the county or place, unless he give 
security to indemni^ such porisli or place (9), of enter into a re- 

(9) This security is procured either by an order of filiation and 
maintenance, made by two justices under 18 A*/, r. 3. or by a bond 
from the reputed father to the overseers of the parish where the 
child was born, who arc bound to provide hecessaries for it with¬ 
out nn order of justices. Hayet v. JBryant, I H, Bta. 259. See 
on this subject, Douy.l, Set/, and Bum's JusHcsy by Ckshcynd^ 
tit. BastauL 

Custotiy of legitime^ <md itlegUimaie chiUrtn: — The father 
of an infant legitimate child is entitled to its custody, though 
within the age of nurture, if the court sea no ground to im¬ 
pute to him any motive injurious to its health (n* liberty {Rex v. 
Dc Matuieville^ 5 East, 221.); but this power of the father js subject 
to the control of the Court of Chancery, which exercises the juris¬ 
diction of the king, i^m it represents as parens patria. See the 
cases collected, 2 iVunfirr. f/ip. 537.^ nott{b). The Court of King's 
Bench has no such delegated jurisdiction os to guanlianship : it can 
only interpose on habeas carpus sa to the liberty of the party ( ViUareal 
v. Mtliish, 2 SwuHSt. Rep, 537, 538. and note); and the Court of Chan¬ 
cery will restrain the father from removing his child, or doing any 
act towards removing it out of the jurisdiction: so it has refused the 
custody of a child to its mother who bM .withdrawn herself from her 
husband {De MantUnUk's cose, 10 iPW.52.), and has appointed a 
guardian, and ordered a proper allowaQce for maintenance of infonCa 
ilbtreat^ by their father ( nBtiyUtd v. Hales, 12 Veaey, 492.) i for U 
acts for the benedt of the infant, without any regard to the prayer of 
the petitioner. 10 Ves. 59. But with regard to an iUegitimaU t^ild^ 
when a peaceable possession by the mother has been interrupted by 
the force or fraud of the father, the courts of law will interfere by 
habeas corpus to restore the child to the mother. Rex v. Soper, 5 T, R, 
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oogoiMncet with sufficient surety^ to appear nt the next general or 
quailiea' sessi<»)s for such county or place, to al^e and perform 
soeh order as shall then be made in pursuance of 18 EL c. 3. 
uidess one sudi justice shall have eerti6^*^in writing under his 
hand to such sessions that it had) beeii'proved by ^tli of one 
witness dwt sudi single woman has not oeen delivered, or had 
been delivered within cme month only previous to the day on 
which such Sesrions shall be holden, or unless two justices for 
such county or place shall have cerdhed under their hands to 
the next; fsr where such woman has not been delivered as afore* 
said,then to the next subsequent sessions, that an order of filiation 
bad been already made, or that such order was not requisite on 
account of the death of such clnld, or other good reason, in each 
of which cases such justices at such sessions may respite such 
recognizance to the next sessions without requiring personal at* 
tenduioe of die putative father so lioiuid, or that of Ills surety, 
or in either of such two last mentioned cases they may wholly 
dischar^ such recognizance. 

No^Justice of peace shall send for any woman in onler to 
examine her concerning her pregnancy, or compel any woinuii 
to answer questions concerning die same liefore she has been 
delivered and one month after. 6 0.2. r.31. §1. Sec/irtniV 
fhtslice by Chelv'tjnd, tit. Bastard.'^ 

f 134-] 2. By the 21 J. c. 27. It was enacted, that if any woman 

be delivered of any issue of her liody, male or female, which 


278. Rexv.Mosleyy S East. Jiqr>.22V. tiote. So, though it did not. 
appear probable diat the child would be brought up so advantageously 
under the mother’s, os the father s care, ex parte Knee^ 1 iV. H. i tH. 
In Rex V. Hopkins amt wij'e^ 7 East. 57ih a bastard child within the 
age of nurture was returned to the mother, who had been twice dis* 
possessed of it by the father, once by fraud, and at another time by 
violence; the Court of King's Bench saying, that they did not meddle 
with the question of guardianship, but rcstor^ it to the same quiet 
custody in which it was before the transactidCks complained of Imp* 
pened. In the above cases, the children were wiinin the age of 
nurture, or seven years old, and were taken from the mothers by force 
or fVaud, except in Knee's case, where these focts did not appear. 
Whether the courts of law would take a bastard child out or the 
originally peaceable custody of the putative father, is another ques- 
ti<m; on which Lord Kenyon has said, that when the father has the 
custody foiriy, he did not know that the court would interfere to lake 
itfromhnv. 6Ea*LRep»224f,note. On this case it is observed in 
4> Taimi. 507* per Sh^nerd S. arguendo^ that that is because any 
occasion to take it from lllm, viz. to prevent cruelty or brutality, or 
for the general Interests Sif humuiity, had not arisen. In Strangeways 
V. Rdbineont 4 TetmtL 49^. the neat point, whether, after a bastard is 
past the age oS niwture, there taken to be seven years of age, any father 
soever can claim its custody from the mother, was most ably dis* 
cussed (m^ 506,807.), but was not decided. /d.510. 



being born alive sliould by |he lavs of tbis realm, be a bastard, 
nnd that she eiidjwvourcd inrivately, eitlter by drowning or secret 
burying thereof or any other way, either by herself or the pro¬ 
curing of others, so to,qqnceal the death thereof, a& that it may 
not come to light, wh^er it were bora alive or not, but be 
concealed ] in every such case, the said mother so o0ending 
shall suffer death as in case of murder, except such mother can 
make proof by one witness at the least, that die- child (whose 
death was by her so intended to be concealed) was bom de^. (a;). 

[But now by 43 Geo. 3. c, 58. § 3. the 21 J. 1. c. 27. and 6 A, 
fr. c. 4. are repealed, and the trU in England oiid Ireland of 
-women charged with the murder of any issue of their bodies, 
male or female, wluch being born alive would by law be bastards, 
sliall proceed by like rules of evidence and presumption os in other 
trials for murder ; and by § 4. die jury whicli acquit of such 
murder, may, if it so appears in evidence, find dtat the prisoner 
was delivered of issue, which if bom alive would have been 
bastard, and that she did by secret burial or otlierwise endea¬ 
vour to conceal the birth thereof, and dicrcupon the o^urt may 
order such prisoner to he committeil to the common gaol or house 
of correction for not exceeding two years.] 

If a woman be with child, and any gives her a potion to 
destroy the child witliin her, and she take it, and it works so 
strongly diat it kills her, this is murder; for it was not given to 
cure tier of a disease, but unlawfully to destroy her child within 
her; and therefore he that gives her a potion to this end, must 
take the hazard, and if it kills the motl)cr, it is murder. 1 Hale*8 
tIisL PL fVoM'M, 429, 430. 

If a womim be quick or great with child, if she take, or 
another give her any potion to make an abortion ; or if a man 
strike her, whereby the child within her is killoil ; though it be 
a great crime, yet it is not murder nor manslaughter by the law 
of England, because it is not yet in rertmi mt\ir<fy nor can it 
legally lie known wh^icr it were killetl or not. So it is, if after 
Mich child ivere born Mve, and after die of the stroke given to the [ 135 J 
mother, this is not homicide. I H. H, 433. 

[But now by 43 fwv. 3. c. 58. § 1. Every person in England 
or Ireland who shall wilfully, maliciously, and unlawfully ad¬ 
minister, or cause to be administered to, or token by such subjects, 
any deadly poison or oilier noxious or destructive sulistance or 
thing, with intent to murder, or thereby to cause the miscarriage 
of any woman then quick with child, shall, with hU aiders and 


(x) For the coiutruction of this severe act, see 2 Haw^ 438* Pre^ 
sumptive evideace was usually required that the child was born alive. 
4 Bi. Com. 198. If the woman confessed herself with child befwe- 
hand, she was not within the act* How. ibid. 
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abettors knowing of and offence, be felon, and suffer 

death without benefit of clergy. 

• And by $ 2. Every who'^shli^ wilfully and maliciously 

administer or caus 0 ; to !:« administered to^pr taken by any woman 
any medicines^ di'iMg* or other substance.or thing, or. slmll use or 
empl^ or cause to be used, &c« any.instrument. Ojr other means 
wltK'int^t to procure the nnscarriage of any woman not being 
proved to be quick with child at the time when. the same were 
administered or employed, th$n they and their' counsellors, 
aiders, and abetters, knowing of and privy to such, offcucc, shall 
be deemed felons, and shall be punished by fine and imprison¬ 
ment, set in the pillory, publicly or privately whipped, or be 
transported for auy ternt not excising H years, in the discre¬ 
tion of the court; but the punishment of the pillory is abolished 
in all cases, except perjury or subornation thereof, and fine or 
imprisonment or both may be inflicted instead. 56 G..3. c. 138. 
§ 1, 2. See on the construction of 48 G. 3. r. 58. 3 Camp, 
N. P, 74 —76.] 

But if a man procure a woman with child to destroy her infant 
when born, and the child is lK>rn, and the woman in pursnaiuv 
of that procurement kill tlic infant; this is murder in the mutlur, 
and the procurer is acccsstiry. 1 //. ff. 433. 

useable* See caeatrp. 
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T>Y a constitution of archbishop Winchtheu ; the parishioiiers 
" shall find, at their own expence, l)ells with ropes. 

Can, 88. The chiu*chwardensor questmen, and their assistants, 
shall not suffer the bells to l>e rung siiperstitioasly upon holidays 
or eves abrogated by the book of common prayer, nor at any other 
times, without good cause to be allowed Jby the minister of the 
place, and by themselves. !■ 

Can. in. The churchwardens shall present all persons, who 
by untimely ringing of bells do liinder the minister or peucher. 

Can, 16. Upon Wednesdays and Fridays weekly, the minister 
^ the accustomed hours of service, shall resort to the church or 
chapel; and warning being given to the people by tolling of a 
bell, shall say tlie litany. 

When any is passing out of this life n bell shall be 
tollecl/an$ life mipi^ter sMl not then slack to do his last duty. 
And after/ftc party^s dea& {if it so f^l out), tliere shall rung 
no more but one shoit p^ and one other iK'fojre the burial, and 
one other afler the burim* 

iSee 9ona0trrlnr* 



BeneSce. 

See ati(toti>0iQn« itanluf* 

^HE term benefice domes to us from the old Roimute, who uBiiig 
to distribute part of the lands diey had conquered on thefron- 
tiers of the empire to their soldiers, those who enjoyed such re¬ 
wards were called beneficiariif and the lands themselves beneficid^ 
Hence doubtless came the word benefice to be applied to churrii 
livings; for besides that the ecclesiastics held for life, like the 
soldiers, the riches of the church arose from the beneficence of 
princes. And these benefieia were not given by the Romans 
merely n$ a recompence ibr what was past, but al^ as an encou¬ 
ragement for future service. Godolph. 200. (y) 

In order to l)e l^ally entitled to a benefice, the several follow¬ 
ing particulars are considerable; 

I. Presentation, 

II. E xamiiiation, 

III. Refusal 
IV^. Admission, 


V. Instituthmy or collation, 

VI. Induction. 

VII. Requisites after induction,. 

I. Presentation. 


1. Presentation, nomination, .nnd collation, are sometimes usc<l 


(y) The word bemfice comes rather from tlie feudal law, in which 
it signiHes a portion of land granted for a limited time by a lord to 
his vassal for nuiinlenancc, \^^lcn this became hereditary, it was 
called a feud. Tlius a benchcc is sometimes opposed to an inherit* 
ance, as a feud is to allodial property; but it is now used almost 
exclusively to denote an ecclesiastical preferment or living. Sec 
Catn.he^, fVa/s. Incumb. 1 . Sj)e/maN ana Cotcell in rerh. Onep.^^X. 
The ** Beneficumii ad ASrarium," mentioned by Cicero pro idrbUa. 5. 
and elsewhere, #aa merely on enrolment at the TrcMury of the names 
of persons of distinguished merit, recommended by the provincial 
magistratca as. worthy of serving the state. Emeati Clavis Cioer. in 
tvrno. 

(1) Presentation is the offering a clerk by tlic natron or proprietor 
of an advowson to the ordinary, this may be aone either by word 
or bv writing: and if it be writing it is no deed; for the presentation 
is of the cleik, and the direction to the bishop, so that this writing is 
in the nature of a letter to bishop. 1 Inst, 120 a, Clarke v. lynn 
and Heath, 1 Siderf, Rep,k20, As to whether presentation must be 
in writing since 29 C. 2. c. $. § 4. see fnfro, 149. and note. 
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m law for the same.thing! -and vA they are commonly distin* 
gaished: for presentation is an onentiff of the clerk to tlie ordi> 
naiy; and noininatioh may be thie of a clerk to him that 

may and ot^t to present him to th^ ordinary, by reason of a 
pant made % him that hath die power of presenting, obliging 
him thereto: and collation is the ^ving or the church to the 
clerk, and is that act by which tlic ordinary doth admit and in- 
stitote a clerk to a church or benefice of his own gift, in which 
case there is no presentation. Wats. c. 15. Vide S^OtiatiCill* (^) 
For H is to be observed, that the right of nomination may be 
in one person, and the right of presentation in another. And 
this is, where he who was seised of tlic adVowson doth grant unto 
another and his heirs, that os often as the church lieconics vokh 
the grantee and his heirs shall nominate to the grantor and his 
heirs; who shall be bound to present accordingly. In which 
case, it was agreed by the whole court in the case of Shirhy and 
Underhill^ M. 16. Ja. tliat the nomination is the substance of the 
advowson, and tlie presentation no more than a ministerial in¬ 
terest; and tliat if the presentor sliall present witliout nomination, 
or the nominator present in his own person, each shall have his 
quart impedit^ for the security of their respective rights. And if 
the nominator neglect to appoint his clerk, till lapse incurs, and 
dien the patron presents before the bishop collates, the bisliop is 
bound to admit his clerk. G/6s.794. Afo. 894. S Ves.80. (z) 
[With respect to the persons capable of exercising tlic right of 

f ifesentation, all tiiosc wlio are sole, seisc<l i]i ft^, in toil, or for 
ife, or possessed of a term for years of a mnnur to witich an nd- 
vowson is appendant, or of an advowson in gross, may prcM'iit to 
the church.] (3) 

[Papists. See 

None but natural born subjects can exercise this right; and 
therefore if an alien purchases an advowson, and the church be¬ 
comes vacant, the king shall have the presentation. 

Where a person seized of an advowson* is outlawed, and the 
church becomes vacant while tlie outlawry is in force, such p<>r- 
son ii disabled from presenting, and the avoidance is forfeited to 
the crown. Wats. 106. 


4 


irhat prefenneots arc presentative, see Com^Dig. tit. 

(a) i7 P^^>dl5. o/.5. If the p^son preaentiag 

object te ,the nomiiiee piti.die ground of immorality, Uia4,itoiat be trim 
by a jury. 3 7t AR^.64^ .\ 

- (Sj Sw in general as to Demons who may present, Com.JHg, tit. 



IMncfte. 137 ft 

A lunatic cannot present io a diurch, nor can his committee, 
for where a lunatic isscisf^ of an advow^n, the Lord Chancelior, 
by virtue of the general aMthority delegated to him, presents what> 
ever the value of it may be^ generally, however, g^ving>it to one 
of the family. This right, says Dr. Wooddeam^ was first asserted 
by Lord whose example has been, followed by all his 

Kucc^sors. 1 Wood. Led. 409.] 

3. Presentation must be to a void benefice. Thus in the ease Mae be to 
of Owen and Sfeanoe, £. 34 Cor. 6. O. moved &r a mandamus to 
iidmithim a prebendary of St, David’s, and set forth a custom, 
that they used to chuse a supcrnumeroiy (all the places being full), 
who is admitted upon t^c death of the next prebendary; and says, 
that be was chosen a supernumerary in such a year, and that one 
of the prelxindarios died, and that S, was admitted: but the 
court refused a mandamus, and held the custom to be void, and 
foolish; for that there cannot be on election but to a void place. 

.S'*ifl.45. (4) 

3. Guardian by nurture, or in socage of a manor whereunto [ igg ^ 
ail mlvow’son is appeiuUiiit, sliall not present to the church, be- By au ia- 
ciiuse he can take notiiing for die presentation for which he may 
account to the heir; and therefore the heir in tliatcase sluill pre- 
hont, of what age soever. 1 Inst. 89. (<?) 3 Inat. 156. 

And of this opinion was the lute lord chancellor King, in n 
cause in the court of chancery, in the year 1732; w'lio said, that 
if the infant were but a year old or younger, tlicy ought to put a 
pen in Ills hand, and guide it to .sign the presentation. Wats. c. 13. 

2 Ahr. Cos. F.q. .518. .irthington and Coverky. (a) 

(4) Ih-e&entation must be to a void benefice; but a grant of die 
next presentatio]i, after a church is actually fallen vacant, is void, as 
tending to simony, [and not because it is become a chose in action; 
sed.qu.'^ 1.612.) though a grant of the advowson hself, under 

such circumstances, is good, unless it be a corrupt purchase. Ih. 

1610. and the erratum, to vol.6. See also Sttootesoa, 6. (2> [If on 
presentation the church be full, tiic turn is served, though the pre¬ 
sentation be afterwards avoided. See Cbm. tit. (H* 4.) 

As to presentation in turn, see id. (11.3.) A church is full as against 
a common person by admission and institution before induction, and 
therefore sfler institution Uie rightful patron cannot present, but ouglit 
to have his qwxrexmpedk. See the cases Com. Dig, tit. JSM/tar, (M.) 

So by admission, institution, and induction, the clmrch is mil against 
the king, who cannot present another. Chough he has right, bbt ought 
to have his quart imptdU. Itnd, But where this is an unlawful pre¬ 
sentation by the king, or collation by a bishop, under a mUtaken ^e, 
by lapse, &e.'the patron may, notwithstanding, present #ithcnit a 
Twlre ft w P SfUfc Ihd. citing id. fH.) 14. and 6 Cb.,29.fr. 

Shelky, Hobart, 302.] . ^ ^ 

(a) l^e however,in IShoptane v..filp)NiJ!rr], CVio. Jb.99. thbopiftian 
of one judge, that if the heir bo within age, the. guardian shhl! present. 
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fltune Tcam mibsists the case of a patKt^ hecbm.ing 
bamnipt. The cemiiSIssioners aiav sl^l the aovowsoni but if 
the cRiuch be Tohi at thi time tf tWsale, die vemUb hot 
pjpesent tP th^ void turn, but the balWktot himseif, because the 
void^nofa church is not eoAiaMr. 794. 

< 4. If the.right of presentation Is in coparceners, and they agree 
in the same person, they are to join in the act o^resenling; 
otherwise, the ehie^ ^11 have the preferehce, and‘^afterwards the 
rest in dimr turns: ‘ but where the right is in jointouuits or tenants 
in common, and there ^hath be^n no composition in writing to 
present by turns, they must of necessity join in the presentation; 
m if diey present singiy, die bishop miw refuse the clerk, and 
pces^ton uipse. ImjfLJtSO. Gt&s. 794^ (b) 

, 6. If one be seised of an advowsmi in fte, and the church dotli 
become void, the void turn is a chattel; ami if the nitron dieth 
before he dodi present, the avoidance doth not go to nis licir, but 
t 139 3 to bis executor as a chattel real. fr<7^ c, 9. (r) 

. But if the incumbent of a church be also seised in foe of tlii* 
advowson of the same church, ami dieth; his lieir, not his exe¬ 
cutors, shall present: for although the n^vowson dodi not descend 
to the heir till after the death of the imocator, and by his death 
the church is become void, so that the avoidance may be nkl in 
this case to be severed from the advowson before it ftesCeml to 
the heir, and to be vested in the executor; yet both die irroidanct* 
and descent to the heia happening at the same fnstant, the title of 
the heir shall be preferred as the more ancient and wmthy. Bh/r. 

; the testator do present, and (his derk not lieing admitted 
Mfore his death) then liis executors do present their clerk; tht* 

. • . . . . . .— -——— 

bhe^Hargrave Itas obaarved, that thoagh this decision may remove 
all doubts about the legal r^ht of an mfsat of the most tender age to 
present, tliil it remains to be seen whether the want of discretiiut 
would indaeo a eoort of o(|uity to Control the exercise, when a pre- 
seatation was ablamed from an infant without concurrence of the 
shardlam 1/fiM.89.o.a« 1. On the same principle stated by'l>r. 
Baeoi where testator'devised hts nsaners, advowsons, He. to trustees 
to.pay his son an jmnuity of lOOQd for life, and thsf rest oftheiiM^ 
tob laid Out inland duHng his son’s life, and tfiiai?Wtted,4t was 




l ia l it S i ) thft the son had a to present to a HHaji when vacant. 
not HNicdarhei but as Mir at law, It behig ii fruit tmdimosM 
^ Barborooff^ Atid see Aswvy v. 
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ordinary » at liis eloctioii) wliich clerk he .wilt reoeivcb r 

c.S..{«^ ' 

But in ^ COM of a . vdd turn of s churchy the 

iulvowson 4 vhereoCbeloD|||||||tunto himjn the right of hia bishopric, 
by his death doth notgtfto luo^eocecutor; but vhm the tcmpo- 
ruUes of the bishopric are seised into the ktpg^s hands» the king 
shall presenft*^ 2 Jtoita Jbn 3<t& 

So if the pmson of m churdi ought to present to a vicarage; if 
the vicarage becomcth void duriijg the vacan<^ of tlie parsonage, 
the patron of the pacsonage, and not the executor of the deoeased 
parson, shall presetiu 2 Abr, $46. 

6. If a feme cpvert haUv-^e to pn:aeD% she cannot present Bjihcbut* 
alone, but the presentation must be>li}r.4>u6liand and wife; and 

that, in both t^ir uomea, and not only by the husband in riglit '* 

of himself and his wife. And olUmugh the right of patronage in 
the wife descends to her heir, ye; die riglit of presenting during 
life Ix'iongs to the liusbuiid, who is teiinnt by curtesy* Gib$, 794. 
li'ats. c. 9. {ff) 

7. If o man that Is seised of an advowson uikcs a wife, and [140] 
dietli; die heir sliall have two presentments, and dte wife the py uatMnt 
third; tliat is to aay, tbe.#ife may in a proper action recover the 

third presentation as her dower, or it may ^ assigned to her ibr 
<lower. haitt. r. 9. (A) 

8. Although in a mortgage in fee of a manor to which an od- 
vowaon is appendant, the te^ right of presentation is vested in 
tlu- mortgagee; yet a court of equity will inteiTU|H diat preecur 
tation, luid compel die ordinary to institute the clerk of themort- 
gogur any time before ^>re<c)o6ure, it not being any port cf the 
profits of die estate. Sir. 40$. (■) 

Hut otlici*wise it is, wbere the advowsmi itself only is mort* 
gaged; for in that case the-mortgage can have no otlier satb^o- 
tioii but by preaeituiig. $ J\ IfW/. 44H. (A) * 


(e) t Zetai. 705., But per H iwdAoai J. The bishi^ in this case, is 
not obliged to admit any other clerk tlumhe who was first preseattal, 
for die pres(guro«nt of Uic testauit is not couuiemiaDded by his death. 
.Sbvtir, 95. And thccxecutorsballnave^wqiedtifocf ttisiarbance 
to thk testator,. A118. 

( 0 ) See amHwm. ig <A) iM t. (O *». g 

(k) The caf« to ia $JP. Wirnern^ 404. does not m^lisb aay 

such docti^e*. The court gave ,ao jiidl^aeot on tto po^, but the 
reporter merely adds, that it. s sgffa A tg iockae to the o^o aitfcat a 
mortgagee onoer the citcttmiUaceaof tW^BMila^^wQuId ^v»»ari^ 
lo present. The biHwas disrakpead, because iayaa J b c oa gk i seven 
month* alWc IniMtittfffl jUia cM»hdC d fa f Ap rw 
soa, S Um vm the ifioccgaM.' VTA 

^ has oheerffd*) 

tha court htclined to tnis opimon: and it is net lo as I apMnbdnd s 
for, if it were, the mortgagee would have seateHiing more'Oiad his 
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[See 11. a. 

See 11. b.'] 
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Bythaliing 9. The king i$ patron pai'amount of all the benefices in £ng« 
daring Ow land. In virtue of which, the rigiit and care of filling all such 
churches as are not regularly fill^ bv otlier patron^ Delongs to 
the civwn; whether it happen through the neglect of others (as in 
tlie case of lapse), or tlirougU. incapacity to present, as ii* tlie 
patron be attainted, or outlaid, or an alien, or have been guilty 
of simony, or the like. Gibji. 763. 

Upon which ground, the king liatli right to present to all dig¬ 
nities and benefices of the advowson of archbislioprii's anil 
bishoprics during die vacation of the res|)ective SiH». (o) Not 
only to such as shall become void after the seizure of the tem- 
poralties, but to all sucli os sludl become void after die death of 
die bisliop, diougli before actual seizure. And liecause it is a 
maxim in law, that the church is not full against the king, till 
induction (6); therefox'c tiiough the bishop hadi adluted, or hntii 
presented, and die clerk is instituted upon that preM iUation, yet 
will not such collation or inscitulioii avail the clerk, liiit the right 
of presenting devolves to the king. Gi&i. 7(>3. r. 9. (/) 

And it is said, that this privilege which the king hath of pre¬ 
senting hy reason of temporalties of n iiishopric In'ing in In': 
bands shall be extended unto sucii preferments, to which da- 
bishop of common right mi^ht presexit, tianigh hy his com- 
1 position he Imth transferred his power unto odiers- And there- 
Ibrc when the lemporalta^ of litc urelihisliopric <>f\ork iu«- in 
[ 141 ] die king’s hands, tiie king shall pi'esent to too dcanry of York, 
although by competition lx.-twixt die archlNuiiop and d»e chapter 
there, tlie chapter are to (Hcrt him : and this, liecausc the jai- 
tronage diereof de Jure doth Ix long to the archbishop, and his 
composition cannot bind the king, who comes in |>nrnnioimt, as 
supreme patron : for of the whole bishopric the king is suprenn 
patron, aldiough it be disinemliercd into divers branches, as deans, 
, and odier dignities; and of ancient time all die bishupricz wen* 
of the king’s gift, but afterwards die kiog gave leave to die 
diopters to rle<A; yet the patronage uotwidistandiiig remiuns in 
the king. htJ/jt. c. 9. 2 BolTa Abt, .H43. 

10 , Upmi promotion of any peiwon to a bhJKijiric, the king 
hath h to present to such lienefices or dignities, ns the 
person posseted d before sucli promotion ; though the nd* 
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principal and iatereiC; which in no ca«e h« ouglg, or wiU i^ equity 
oe allowed to have.” S^.J^i/Tk MSS. Kotrv. , 

ifi) ^ Com,I>ii^iiuJssffliM,(\l(i.) (Gl^d.OlO 
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vowson belonf^ah to a common person. (7) This riglit of pre¬ 
senting uix>ii proniotloit by the King, os inuking tlie avoidance 
which would not otherwise happeii) did spring from tlie practice 
of the popes* hiuI is now an uiiconteste<l right of the crown; 
aiul liuth been established not only by long practice* but by 
many judgments upon full and solemn hearing*' and that, 
whether the churches are new or old, and how often soever this 
happens successively by promotions to bishoprics from the same 
benehce or dignity: os wjis adjudged in the case of St. Mftrtin*» 
and St. Jameses, (m) Of late, the great question liuth been, 
on supposition of the right, how far it is answered, and the 
turn of the crown satisfied, by the grant of a cmMHendmn to 
retain such promotions, or uiiy part of tliein, together with the 
bishopric. Of which queslion the solution hath been, dial 
by a commrndam for life, and for the lime of coiitinumg in such 
a bishopric the turn of the crown is answered, and in such com^ 
the pro]XT patron shall present, upon dcatli, or translation; but 
timt the right of the crown shall not lx defeated bv n rxnnm^utaiH 
granted for a term of nuinths or years, certain and limited. 

763. («) [Nor by a statnio tlircciing that die several 
paU'ons should prc^jit in piirticndar turns. (6)] 

And this riglit of the crown to pn^seut upon promotion, de> 
feats the right of any grantee, who had tJic next avoidance, tor his 
right W'us only to the next; and the next he cannot have, and [ 142 ] 
therefore can luire none. Gil*s. 7^. 7t>3. (o) 

lint by law in Iiclaml. no person can accept a bidiopric 
there, unti) ho haiJi resigned all the preferments whidi ho hath 

(7) Sto t'om. iHfj. lit. /iig/iitr. (H 6.) 

(m) Sec ( IVtnhuot'i/ix. li'rtffAt] Cro. AVtc. 5‘2T.» and [ Woodley v. 
ofjiuvtir uiu/ odurs] Cio. Juc. wfiere die umtter was 
duubU'd and argued ; and [ Sr. v. liiduyp t^JU/ndon ond 
.‘l4cc. Ilh2. 1 Miyw.'d.S. [2 .SrtM. where it was decided. Tlie 

urgumcnis of cmmstl are given al length in I .S/iaiwr, 413. and HI. 

(m 1 See tit. tonimmwm. 

(S) V./h'liAop o/'/>iW/Awi» At. ^ Salk. 5\0. I 
(o) So decided Cn}. Jat\(y\i\., where the case put in 0». /jir/. 379«. 
is denied to he luw ; ru. that if one devise (in the originul ^rOHl) the 
third avoidance mill die, and tlio wite recover ihe'thini, the devisee 
shall have du* hmrih. But ihia case huth uUo bt'cn denied. 3 Htls. 

214. OrtKtro <\mp. v, Aixhlf. ef Conhet-lntry; wliere De Orcy C. J. 
says, that prcrogiitive preaentatioiih camuil he cousidored turiw; 
and therefore a vacancy, du* ^dh in fact, jf a* decided to be a fhitd 
turn with regard to the patron whose turn it was to present, it being, 
in truth, the third avaidance of which he could take advantage. 

8. C. Blittdt. Rep, 770. .\nd the aanx point was decided iii fovoer oC 
ih© grantee of a next avnidalitr, in Va{lttt*d v. T’rovwrd, 2 H, Bio. 

324;, and aftirtncii on a writ of error in K. B. 6 T. Rrpi 439. Again 
in Dnm. Prm-. 6 T, ^71.773. 

L 2 




149 


TSmUtt* 


111 En^dand: which prelcrincnts being void before the acceptance 
of the^ishopricy it seeinetli tiiat the king in such case shalt lose 
tlie presentation. 

Bythe king 11. By tlie 25 £d. 3, si. 3. c. 1. Touching presentments to be 
made by the king, to n liencfice of holy cliureli, in another’s 

fight. * right by old title; our lord the king, to the honour of God and 
holy church, willelli and granteth, of the tissont of the parlianieiit, 
tliat from henceforth he nor any of his heirs shall not take title to 
present to auy btnejice in any vUitr's right (>f any time of his 
progenitors (9) -nor that any prelate of Ins reidin Ik* lx)und to 
receive any such preseiitinent to Ik* made; nor ti> <lu thereof 
any execution; nor that any justice of the one place or the other, 
may not nor ought not to hold plea <ir give jiulginoni ujx)ii any 
su(^ presentment to l>e made: but that the s:nd king and his 
heirs be for ever clearly Ixn ml of all >ucli pre.scntnu nts: saving 
alway to him and his hciis all sucli preM iilinent'i in anotliei’** 
right fallen or to fall, of all his time, aiui of the lime to come. 

And by the 25 /•>/. 3. **/. 3. c. 3. \Mieieas iK-hire this time, 
our lord the king hath taken title to present t(> U’lu tices at the 
suggestion of nnmy clerks, uliere tlie title hath run been tiue, 
and by such presentments and judgments thereU{K>n gben, tlie 
clerks have l)een received by the ordinaries t»f the places, :»gainsi 
God aixl gooil faith, and in depression of tiu-m wnieli had gcxal 
and true title to the said iK-neiices; now tlie king wilietli and 
granteth, that at what time he shall make collation or present' 
ment from henceforth to any iKiuhce in another's right, that the 
title whet-cupon he groiiudetU hinis(*lf shall in: welt exummttl 
that it be true; ain\ at wlial linn- lh.hue jiidgnuiu tli«* title Ik- 
found by gtanl information untrue oriinju*>t, die eoi la lion i/rpte- 
[ 143 ] sentment thereof made shall Ik* re[> }ilid ; and tlie patron, or the 
{X)6sessor, which shall shew- and prove the false title, shall have 
tliercupoii writs out ot the chancery as man\ as to him slinll Ik* 
needful. 

And by the 13 IC.2. c, 1. Wla reas noiw ithslaiuUng the Inst 
recited statute, some of the king’s piesentees, by favour of the 
ordinaries, be instituted and inducted in U iu-ftccs of lioly church 
without due procovs, the parties not warned nor called, and 
sometimes token liy false inquests favourably, and the incnmlx'nts 
in such manner put out; it is ordaituHi, that the said statute U* 
firmly iiolden and kejit: And moreover tlie king, for tlie rever¬ 
ence of God and holy church, doth will and grant, that if he 


(9) '^is ooty extends to the progenitor* of Ed. S. as appears by 
the saving, 11 ff, 7« The King v. Canierinery (Archbishop) asid 
PryMl^ Cro. Oar. 955. Janes, 338. 8. C.’. 'Hius the king, anti not the 
executor or administrator of the deceased king, shall present upon 
an avoidance in the time of his predeccs.ior. Jhid. 
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pi*esent to any benefice that is full of any incumbent, the presentee 
of the king shaJi not l)c rcceivctl by the ordinary to the benefice, 
till the king hath recovered his presentment by process of the 
law in his own court: And ifjuiy presentee of (he king be other¬ 
wise received, an<l tlie incunilKUit put out without due process, 

:us afore is said, the said iMcuml)cnt shall l>egin his suit within a 
year after the induction of llie ki)ig*s presentee at the least. 

(Or at Uiiy time after, at his will. 4- If. 4. c. 22.) 

12. The lord chancellor, or lord keeiX-'r of the grt*al seal for Bjibelori 
Jie time U'ing, hatli right to prt'seiU to tlic benefices appertaining 
U) the king, under a cerUiin yearly value in llie king’s books, inthektns't 
f [Cvut. tit. t’.Mjlisey (H5.)] 

Which jinvilegc Ls said lo have l>ccn given to the lord chan- 
X’llor, ujKin consideration that hi- had u!::ny clcrgvnien omstantly 
affieiating under him. jis iho'C now do wlio are still ealled clerks 
of the chanecry. an<l were hi-ivlofore pt-iMuis in holv orders. 

Johns. 31. 

^I'hf foundation of wijjch riifhl '\ill la- Ix-'-t uiwlerstiUMl hv '^h.'iL 
wjLs ancii-ntly dcclari-d in parliament ii{vm that liead. in the rolls 
uf parliammt. in the fourth year of/vA 3. Uccause it hath heen 
ordained in time*, wht-reof there is n(i memory, .and granted 
“ by the progenitors {>f our lord the kinif, that the chaneellors 
“for the time Ix-iug should give the ln'iu-f’uH's which l>elong to 
“ the king to give, taxed at tu't nty marks and muter, to the clerks 
“ of the ciiatieerv winch have long laUninxl in the place: which 
thing hath been used from tlie saiil time, till the bishop of 
“ Tdncoln wrus made chancellor, wlu) in all his time gn'c the saitl 
hi-ncfict-s to his o\mi cU rks, and to otlu r cK rks, ag.iinst the 
*• will of (utr lord the kitig, atid ;igainsl the onlinamx’ and usage 
afuriisaiti: may it plc;isc cuir siiid Ion! the king and his council 
to ordnin, that the chancellors which shall l>e for the time, do 
give the iH-nefices which In-long to them to give for the cause 
“ idbiesiud, to the clerks of the said place, as it hath Inx*!! an- [ 144^ 
“ cienlly used, atid that this Ik* done by olccl*u>n of the nULSters 
“ of the cluincery. Answer: I.a't this bill Ik* dtlivortnl to the 
“ king, and it liketh (he council, that it is fit to cmnm.and the 
“ chaticelU»r, that hereafter he give such lKau'iici*s to tlu* king’s 
“ clerks of the chntircry, the exchequer, and of Ixuh Ixmches, 

** and hoi to ot!u'i>.” Gihs. 764. 

Here wc MH’ that the privil<*gc extemK*il only to In'iieficcs of 
twenty marks or umirr: but m>w it is enliipg<Hl to all iKnoficcs 
o/'20A or (1); which enlargement was prohablv nuule aU)ut 
thtr time of tlic new valuation taken in the reign ot king Henry 
the inghth.' Gibs. 764. 

(I) Ah lo a dnttbt of the chancellor's patronage of livings of the 
exact value of 2(W. in the kings books, sec Christian’s note, 3 Ifhr. 
fowl. 48. 1.5th «/., which seems to ci»t«b!u)i the right to this patronage. 
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And it iiath been declared) that where the chancellor presented 
to a benefice above that value, and the clerk wan instituted and 
inducte<l) and another obtatneil a presentation from the king, the 
first clerk could not lie removed by the law; because the pre¬ 
sentation >«'as under the great seal, and therefore by the king (in 
law), being in his mune. But if tlie presentation had recited (as 
is there intimated it ought to have done), that the benefice waa 
under the value of 20/. it had been void ; iKX'ause it would have 
appeared upon I'ecord in tlie office of first fruits, that tlie chan- 
Velior was deceived : or, if the mistake had api)eured before 
induction, tlie king might have revoked it. Gihu. tfil. Ifoi). 214. 

But whereas it bath lieen said {flats, c. 9.) that the king if he 
please may present to such livingN under the value of 20/.; it is 
to be obe^rved, lliat the claim of the lord chancellor or lt»rd 
keeper fot the time Inking is very ancient: and that nothing up|K'arH 
to have been ever delcrminetl, or inovai, in a judicial way, to the 
diminution of that ancient right. On tlie contrary, ila re is an 
old writ in tlie register, which supposeth the right to Ik- in 
him, namely, the w-rit '/*' prinia in'iiefivia crrlesinstut) hahtudo: 
by which the king rc<}uirelli the chancellor to grant to a 
piiriicular jiersoii the first iHriicfice tliat shall fall in the gift of 
the crown which be will accept; and the Iniignnge of the wTit 
is, f’oiuntm tpunl Uhm A. tut primum fh tifficium vt ritniastivum 
{taxaiiQnem v^iginti marrarum L.rrftlen.'i) varatHruaK tpiint ati prrr^ 
serUationtm 7Ui.‘<(ram pfrUnnerit., A ipaui duxfrtt rirveptamlutiu 
pranentetur. Ciilis. 7fil-. 

WiK-iLcran 1^* It seemctli that an alien, wlio is a priest, may lie presented 
•lien may to a cluirch. 2 ItoWs .///»•. .149. {p) 

^prewnu Hius in Dr. SeaUm'n case, M. K. ./r/., who was iKirn in iScothind 
[ 115 1 tlie union of tiie two realin>. it was uiljudged, Uiat he was 

capable to be presented to a Ix'iiefice in ICnglanu: und 90 it was 
said it would have been, if he luul Im ch Ixirn in Khinders, Spain, 
or within an^ other kingdom, frit^nd and in league with the 
kingdom oi' bjigland; tis the bishop of Spalato^ who was prelerred 
to die deanry of VViml.sor, and enjoyitl llur same. And it was 
said, that such incumbent might maintain any action, real, 
penoiial, or mixt, for any thing concerning the glelK or the 

{/») 17 Hw. flS<>. llic supposed reason was, that they being 
spiritual persons would not adhere to our enemteK in time of war; hut 
tlie contrary was found by practice. fVats. r. 20. By 13 //.2.and 
1 /i»5. C.7. Frenchmen were disabled to have benefices in England. 
And the words of lord CbAe, 4 Ifut. 3.38. are, “ Upon consideration 
had of the statutes 3 /?. 2. 7 //• 4. 1 //. 5. floi. Par, 6 /f. 4. nu. 48. 
and 4 i/, 6, nu. 29. if an alien or 8trang«rr born bo presented to a be¬ 
nefice, the bishop ought not to admit him, but may lawfully refuse 
luni, which we have ^ded, for that the abridgments or late impres¬ 
sions may deceive you." 
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possessions of the church, as priors aliens might liave done: for 
altliuugh he lie an alien lx)rn out of tlie king’s domintons, yet he 
bringeth his jiction, not in his own right, but in the right of his 
churcli; not in his natural, but in his politic capacity; and there- 
forc^jc action will lie. Huyheji, c. 10. (y) 

14. It seemoth that a deacon, or even a Layman, may be pre- 
senttnl; but he must be made a priest l)efore he can I>e instituted. 
For by the suuute 13 and 14 (\ 2. c. i. § 14. none but priests 
only, ordained iwrcofding to t!»e form and manner by the book 
of common prayer presiTilK-d, are capalde to l>e odmiited to any 
IMirsonsige, vionrng<, iK^nefice, or other ecclesiastical promotion 
or dignity what.s(M ver; except niilv the king’s profe-ssor of law 
within tin* universitv of Oxford, who may hold the prcl)end of 
Shiplon in the ctitfualral eliurch of .'Salisbury, although he be but 
ft layman, (r) 

15. For a presentee to have another Inmeficc, nltliough it Ik* 
idH»v«' the value of Hi. a vear in the king’s lxx)ks, is no cause of 
rffnsal, for that is at his t)wn peril, aiul the fbrnu*r Ix-ncfice only 
iHJCorne.s void in such cum*, (.nxl. 271. IVats. c. 20. (.v) 

Id. No pM’MMi nmv pre.s<*nt hintself: and this is according to 
the rule of the canon law. (/) But the lxK)k.s of common law' 
say, that though a patron cannot present himself in form, yci he 
may otler hiiUM-lf to the onlinar)’, and pray to be ndmittotl; aud 
that such admissiim mav he good. But die more legal ami 
regular way is. to ninke over the right to some oilier Ix'ibrc the 
avoidance. Am! llie same IhhiKs do also agree, that where the 
right of pre*-enliug is vc^sted in moix* p<.*rsons than one (as in the 
ea.M'of joinl-lenanls. or ioint-exi*cuUu>) : a pix-sonlation of one 
<*f them made by the ri*st is go(xl. (.iihu. 794. (w) 

(</) 17 17/1. />/. t, .7. Parsons /y/, lt>85. p. 83. 

(r) Before this act, if a lavnian were presented, instituted, and in- 
<iucted, fie was parson dr fado. Hub. 149. For it was not like the 
presentment, &e. <)f ft woman, which was a nullity, fts her incapacity 
wrts apparent. But he might be deprived. [^Sutton't cascj, f'ro. Cur. 
t>5. But acts done hv him, while parson, were binding, as marriages, 
leases, drc. \. Cro.A7i2.7Tj. 

(#) 'Iliat by induction to a second bcnelice, the first is ipso farfo 
voided. Sec Cro. Hliz. (\0\. v.//»>////«//. On in.etitulion to 

a »oc<md benefice, and before induction, the patron of the former 
may prrjtrni for the plurality J hut see infra, ipfurafitf. noft (1). 
But tlie bisfiop has no right to rottair by lapse without notice to the 
patron ; but imUiction to the wcond is equivalent to notice. Wol- 
SHTstan V. Hp, Lwoobt and oiioMer, 'i Iri/s.ITK Sec as to 
giving notice, m/m, 148. nate^. 

(r) X. .3. 38.*2(k IS II. 14. and 14 //.8.'i. in //fr*ors CMC. 
Itr. Ab. Corpomewns, .34. 

(h) Maorr, 5. Hr. Ab. Pm. at. Sff. 45. So if two executors pre¬ 
sent a third. .3 Bulstr. 43. Amb. 101. 
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17* B^V a decretal epistle pope Alexander the tliird) it it 
injcwedy ibac if any sons of presbyters do hold churcheis in 
which their lathers did serve as parsom or vicars, witlwut any 
other intervening; they shall be removed, whether they were born 
in the priesthood or not. (r) 

tlhether they were bom in the priesthood or not'] All the 


children of clergymen in the times of |K>pen' were not illegiti¬ 
mate ; for a priest might have had children iVlbrc lie entered 
into any orders, or whilst he was in the infeilor orders, as ostiaiy, 
acolyth, or exorcist. For ailK'it the sulKleacon was cliargwl to 
relinquisli his wife, yet tliose in inferior oixlers might retain 
tliem. And it is sai<i, that even priests were generally married 
to tlie women they kept in tliuso days; atul though they kept it 
secret, for fear of deprivation, sometimes till their death, yet they 
often took care that sufficient evidence of their litiiig munied 
might appear after their death, when they were out of the reacli 
of die canon law. Johns. 10!, 

Otho. Although the holy fathers did so abhor the possessing 
of ecclesiastical tiene/ices by heredilary right, that they forhad 
tl>e succession even of It^timule children into tlu'ir fatljei’s’ 
J 47 j churches; yet some, although ilKgitimate, <lo presume to invade 
such churches, U'itbont any mediate sueveswr • we do ordain, 
that the prelates shall not presume iminediati'ly to institute or 
admit any such into the beneftces which their faliiers had, in 
whole or in jxirt ; and if any such have ohtuined the like l>e- 
uefices, tliey shall be deprivcxl. Athon. 17. 

mthout any mediate I'or one intervening disjoints 

and breaks the succe>siun. .Uhi/n. 17. 

Jn whoU or in parQ As to a {K)rtu)n, or pen'‘ion. Athon. 47. 
Pcccham. »Seeii)g ills prohibit d by law, that irithoid a dis¬ 
pensation a/fostutica/^ the Mins of rectors or presbyters duill not 
succeed to the churches in which their fathers did serve imme¬ 
diately or next iTcforc; and stich btnefux's are void, if the con- 
trarr hereunto shall be done : m-. <lo annnmnd, that the prelates 
shall make strict inquiiy' into such vacant churches, and take 
onler therein os the law- requires; taking diligent heed, Unit 
for tl>c future they admit not any such {mtsuiih to the like Ik'- 
neftces by any title whatsoever, dmt a way l)e not surreptitiimsiy 
opened contrary to right to die succession of Christ’s iiiherituni-e. 
lAndw. 45 . 

}Vithfmt a dispenseUion ajtosUdknr] At thi.s day, witlmut a 
dispensadon from the archbishop of Canterbury, to whom tlie 


(«) X. i. 17. 11. • This epistle was addressed to the archbidiop of 
Caoterfoury; and it is remarkable that most of die epUdes on this 
(object arc addressed to Eoglish bishops, although the rule it uoC 
obeyed here. 
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whole right of dispensation throughout both the provinces » 
transierredy by tlie statute of tlie 25 //. 8. c. 21. virtue of 
whicii statute, in little more than fifty years from die time of the 
restoration of king Charles the second, there issued out of the 
faculty office no less than three hundred dispensations of this 
kind, for the son to succeed the father. Gibs. 796. 

Blit in the case iif SUi/te and Sykes, A/. 2 Car., it was held by 
Dodderidye and Jones, two learned judges, diat this canon was 
not received here. 1 .SVi7. 250. 

And Mr. Johnson observes, ihui there is no instance since 
the Uefurmation, of any clerk deiirivcd for succeeding his father 
without a dispensation. And inueeil the great occasion of iho&e 
canons against the son's succeetling the faUier, is now removed; 
wluch was to discourage die marriage of' priests, os one may see 
by die aforesaid constilutions. Johns. lOl. 

18. Though the patron hath six niondis after the avoidance 
Ix'foro the lapsi* incurs, yet it concerns him not to delay pre¬ 
senting till llie six iiionths U* almost expired. For if he dodi 
present hut one week iK-fore the six months In? endetl, the ordi¬ 
nary 11 U 1 V pretend that he hath not time to examine die clerk. 
Or if tile ordinary refuse the clerk for inability, Iwcmisc he is 
unlearned, or tlie like : the patron will not have time to present 
anew wiiltiii the sixth months, but lapse to the bishop nuiy incur. 
IVats, r. 12. (» ) 

in the coses in Mhieli notice is to Ih* given (3) die patron 


Within 
w'bdt time, 
■i.') ISrc 

Hapar. ] 
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(2) Kvery enimnon perstm ou^lit to present within six caicMular 

iiuaitli!), fir. Idays, after an avoitlance, if the church becomes void 
either by death of the incuiiibenr ; by statute, as by acceptance of a 
piuruitty ; Ih' ccrtiHcate of bishop fur non-payment of tenths .accord¬ 
ing to *2(^ /{.Kr. 3. ; or by ce.s.sion: for the patron ought to take 
notice at his peril; and If he doth nut, the presentatiuii lapses to the 
ordinary. See Com. I>iy. til. (il ih) 

(le) Uut per I.d. /lunhcicke C. The presentation to a benefice 
may be at any time within the six months, and tiic ordinary cannot 
take time to consider, and by that means a lapse incur, utdrss it be Jbr 
juM cavse of rffusitl. Aiul the natron may present after the six 
months, at any time before the ordinary collates. M’lTwn v. Dainison. 
Amb. 82. 

(3) 'Hius if the fivoiduncc is by rcsignniion or deprivation, the six 
months do not commence till express notice of thcavoidance is given 
by the ordinary to the patron; and this even though the latter was 
party to the suit In which he was deprived. No oihertlian the ordi¬ 
nary can give die notice: so, though the bishop dies, the lapse doM 
not incur to liia auccemor before notice by the giianliau of the spi¬ 
ritualties, though the teiiiporalitiea are in die king’s hands. So by 
13 iS7,c. 12. § 3. if the presentee «locs not read the 39 articl^ the 
church is ipm Jdeif> void without sentence; but by § 8. no title by 
lapse shiUl accrue till six montha after notice- See Com* Diy* tit. 
LtyUtt, (H 9.) Sec tit. Orpdbttian, in note. 



neglecting ftom yeftr to year to present, lapse doth not incur to 
the ordinuy; jet if in such case a stranger doth present, and 
his clerk is instituted and inducted, and not interrupted by the 
patron until six montlis (accounting from the induction) be 
expired, the patron is without rensiny for that turn: for that 
though he had not notice from the ordinary of the avoidance 
(for which reason the ordinary can have no advantage of lapse), 
yet the induction of tJie stranger’s clerk is a notorious not, of 
which the patron os well as the countr)' might have taken notice. 
Hats. c. 1*2. (j) 

But if a bishop doth collate his clerk, cither before he gives 
notice of an avoidance, where notice is to be given, or at any 
time within the six months limited to the patron to till his 
church, the patron may at any time after present his clerk : for 
although wrongful collation iiiaketh such a plennrty ns shall bar 
the lapse to the inctrotx>litnn and king, yet it is no bar to the 
true patron; and if the bishop doth admit the patron’s clerk, 
the other is out if/so facto ; and if the bishop will iu)t admit him, 
die patron may as well then, as at anytime In^fore, have bis 
remedy at law against the bishop, (y) And therefore if the or¬ 
dinary doth collate witltin the patron’s six montlts, and then the 
six months pass, no presentation l)ting made by the patron ; the 
ordinary, if he will have the lx;nef>t of a laps<*, mu*it t'ollato of 
new: for the first collation being by wrong, cannot by lime 
become rightful, and therefore tlotb not put the patron to his 
quare impcfiit ; for that it was but as a provision for the limt-, 
and there ought to be u new act licTore it shall be a g(X)d cullu- 
tion. IVaiji. c. 12. 

If a church or lx*nefice Ik* of the patron:igc of llu- king, or he 

[ H9 ] liath a right of presenting thereto; he can never lose his turn to 
the ordinary, by his neglect of prMeiring his clerk thereto. And 
in case the king doth not nresent, nil that the ordAOiary can <!o, 
is to sequester the profits of* the church, and appoint a clerk to 
serve the cure. IVai^. c. 12. (r) 

Also a donative remaining void never gen's in hqisc: but the 
ordinary may compel Clic patron to fill tlx' same, by ecclesiastical 
censures. c. 12. Unless it hath Incn augmented Ijy the 

governors of queen Anne’s bounty; for then it shall lapse in like 
manner a a i^esentative living. 

Whether it j9. Jt in Said, generally, in all llie liooks, that presentation 
may be made either by word (4) or by writing. If it lie by word, 


(je) {^Servemr.JSp,tfLondanlN(nffH5. IM.SIS, 
ip) S4t aMM8B, 8. 

(z) 2 ln$t. 27S. 14 U, 7.2b Bn Q.J. 90. 

. (4) 1 ImaL 120. a. I SitL 428.1 BrovmL 162. Muor. 874. JMwet v. 
tarntnea^ Cro, Jac. 248. The umU way to make prcMnUiion by 
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tJie patron must declare in the presence of the ordinary: if by 
writing, it is no deed, l^ut is in the nature of a letter missiye to 
the bishop. 1 Inst, 120. 2 HoWs Abr, 353. 

But where a corporntioti aggregate of many doth present, it 
must be under their common seal. Gibs. 704. 

And since the statute of miuds and }?erjiirieK at least (29 C 2. 
r. 3. § 4.), it is necessary that all presentation shall l>e in 
writing. (5) ^ 

[Dr. Burn cites a stamp act (now repealed) to shew that it is 
thereby implied timt presentiitions shall be in writing, and not 
otherwise. The words of iital act, when in force, merely imposed 
.‘I duty oil tvfry skiny &e. on which any presentation, &c. icoa 
trrr//ew .* But now bv 55 G. 3. v. 181. ^hrd. Part the Firi^y 
tits. UomUioHy jytMiUnttoHy CoUfttioUy different stamp duties 
are im|K)se<l in the following general terms; on rrery 

Donation hy 11. M. his heir» or successors, or hy any 
other patron. 

Of any ecclesiastical Ix'ncTice, dignity or promo¬ 
tion in Kngland, of tht: veiirlv value of 10/. or 

upwiinls in the king’s lx>oks - - - A* 20 0 0 

Of any other eccle^sijistical U.-nefice, dignity or prt>- 

niotion whats<H.*ver in Kiiglund - - - 10 0 0 

Pkesentatiun hy H. M. his heirs or successors, or by any 
other patron, 

'I'o any ecclesiastical benefice, dignity or promo¬ 
tion in Kngland, of the yearly value of 10/. or 

iijiwards in the king’s Ixxtks - - - - 20 0 0 

'I'o any other ecclesiastical Ivnefice, dignity or pro¬ 
motion whatsoever in Knglund - - - 10 0 0 

(.See terms of the act iin|x)sing stamp duty on COLLATION, 
infray V. 14.) I'lie alwvc clauses induce the inference, that pre¬ 
sent atitms are contemplated to be usually made in writing. And 
MH* note (5).] 

20. And the same may l)e in this form : To the most rtnermi 
fattier in fnW, 7/., by divine, proridenec lord archbishop of CatUer- 
huryy primate of all loujlank and weiropoiitan: (if it lx* to the 
archbishop of York, die word [o//] must be omiticil: If to $ny 
other bisliop, Uien thus;) 

To the right rtteretui father la God, /L, lord bishop of . ■■ 

or in his ahsence. to his vkar-general in sfiiritualsy or to any other 


the king is by instrument under the great, privy, or duchy seals. See 
Com. liig. tit. EsgUsSy (II. 8.) In Itoger* v. Hailed, 1 Hro, POrl. Cos. 
1 IT*, it was said, argtmtdoin Vom, Pne^ that a presentation cimferted 
no interest whatever* 

(5) 3 CntiM, 17.ace. t but sec Atto, Gtn*y. B raxton^ 2 Vmyt sen. 
420« A.l>. 1752. cor. HdnAckhek 
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Titntfitt, 


tso 


petMn havinffy or who 4haU kavty efficient authority in this behalf: 
I Sir IK P» baranety irtte tmd undoubted patron of the revtory of 

the parish church o f ■ [or, of the vicarage of' i» the 

county qf ' and in your diocese tf - - ~ tiotv racartt Ifp the 

death [or rcsigjiationy or otherwise ns tiie case shall l>e (6)] rf 
A. B. the last incuirdicnt therCy do present unto you C. D. clerhy 
waster <f artSy humbly re<ptesting that j/on frill Ih’ pleased to admit 
the said C. to the said churchy and to institute and cause him 
to be inducted into the samcy u ith all its rights, fnembtrsy and ap- 
purtenanresy and to do and execute all idher things in this behalf 
which shall belong to yoftr episa>pal ofice. Ju witness U'hereef^ 

I have hereunto set my hand and seah the. —■ • ■ — day of . . 

ij» the. year — ■ — ■ . 

Wliich beiiijj made in this I’orm, if the l>ishop Ik* iuhihitiHJ, 
or the see voided, iK'fore institution is hml from the immediate 
bishop; yet the pres^-ntation is go<Kl ti> tla^ metrojjolitun, or 
other ^ardian of the spiritiuihies. fVats. c. 15. 

If a corporation in presenting doth iiii>take the name of their 
foundation, the presentation is void; iherelon- when a pn>vosi 
did present by tlie name of the provost of the (jUH'n in Oxon, 
whereas it slioiiKl have iKeiu aula srholarmm rtgiiur tie Oron. 
flccordm^ to the foundation; it wa.s niljiidm'd, that by veast-kn t»f 
the omission of+the'^‘ordsevt-nd jirt'^cntations ditl 
not make an \isiirptitioii, lx»cttuse the presentations v-wv vent!. 
M. 8 Ja, Dr. Ayry v. tV/> Birhard lenrlare. ffn/s, r. 20 . Buis. 1. 
Vhfltberit 21. Prosetiialion, though duly made in all rt*sjK*crs, may 1 h' 
revoked, OT varied. As to the jxnver of rt the [aneicnlj 

ried, or'* doCtriitie of the Ixjoks seemeth to U*, that none l)ut the king can 
roa/Aede revoke; which he may tlo [and without notice to the ordinary^ 
at any time before induction (8), as lie may nfc*o present n w'ctmd 
clerk,* and such prfs<‘ntation shall Im* a gcHnl repeal of the first, 
especially if care is taken to fre<» it of nil suspicion erf'Wing ob* 
tamed In' fraud in deceit of tlie king, by making express nu f»- 
don of the first pre.sc*ntation. In like manner, if the king dies 
before the induction of his clerk, this is sai<l to Ik* a revocation 
in law. Ami the gcnenil coiiH'qiieiice of u right to revoke in 
any is» an obligation upon the lusliop lun to mbntt against 
su^ revocatiou upon pain of iK'ing a disturber. Gibs. 725. 
IKHSk e. 20. 

(6) A common person who presents ought to shew how the chureli 
became mid, and whether by death, cession, rcsignatidin, or depriv- 
nt\oa4'^om.lXy.^J2s^Ue,iH 7.) Soregnjariy tW king's prcseutation 
oi^t td isbiew by stdiat title hepr^iicnttbut If he states a niisuken 
tiiHv the ^esehtatien fif veld ; whereas it Is otherwise if he presents 
generatty widfout strfting ^ what title. Id. (H 8.) 

. (7) See Com. Dig, tit. Ksglissy (H 10.) tw««««N. 

(H) AtW, Oen. V. Wyeliffty \ Ves. 80. 
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But it (lotli not to Jbe cltoriy settled, tliat a common 

person also nmy not reypke a presentation, l^fore admission, 
mid institution uiercupon. And in the case of Stoke and Sykes, [ 151 3 
M. 3 ('fui., DodikTuhjv said, tliat the civilians affirm, that a 
lay patron cannot revoke his presentation, but he nmy cumtdando 
variart, and so the oniinary slml) have election to institute 
which of them lie will, but that a spiritual person cannot vary 
at all; but be said, that by the common law, ^^ithoul question, 
a patron may revoke his presentation. jAiUh. 191. 253. (9) 

And what is Miid in the lKM)ks, that tlie kin^ only cnii revoke, 
seemetli to iiiltMul after ioMitutum, the church not iieing full 
against tiie king until the induction ; hut after iuhtitution it is 
cj Ttain a common jH'rson cannot revoke, it Ix-ing then too laic, 
the cliurch Ixiiig full, with rosjXHrt to him, by the institution. 

As to the power of varying, it is agreed on all hands, that 
this may lx; done by a common {HTSon : tliat is, after one clerk 
hath bi t'll presented, he tn.'iy (liefore udinission given) present 
another; hut with iliis tlilferenee fnun a revocation, that where 
a patron doth thus vary, rumulatulv, the ordinary may chuse 
and admit which of tlu* clerks he pleasclli. 795, IVatg. 

V. 29. 

Hut this j)ower of var) iiig iKlongs to laymen only, and not 
ti) ccc'!ej»iu.siiciil jm-i sou’' of anv kind ; heiaoM: lUev are supposed 
ill law to Ik' coiupciciii judgi s t>f the sufficiency of tlie person, 
and do ilierefore priK-ccil by judgment anti election ; and who¬ 
ever elects an tiidit |>erst>n, is tpso jur* deprivett of the power of 
electing. (iiA.f. 795. IVata. c. 20. (n) 

(If common patron presents one who is institutotl hut dies 
ix'fore i*idtiction, iic cannot prcs«3ni fh mu'o (1); otherwise if a 
clerk without the patron’s privity or consent t>btains a present- 

{ 9) In itogerx v. tintl othrrsf 2 JU. Jtvp. 10:J9. I JJro. ParL Cas, 

i 17., it is held, that by coinniun law a luv patron may retoke hia pre> 
scniation ai any tunr ; lilaikstoui' .1. saung, that hy the principles of 
the common law- ^tli'h a pri>entation wa:» certainly revocable, because 
»l vct*fed no right in any one, (see 11-9 «. i.) not even in the clerk 
presfntcd. l‘i»r if the clerk had a right, the law would give him a 
remedy to recover It when invaded ; but there is no species of com¬ 
mon law action open or competent to a clerk to recover a present¬ 
ation when obstructed, l)ut to the patron only. Ihit in the above 
case the presentation was revoked tMxfrfK/Joft, which wa« 

refused. In .d/ft). f/cM. v. 1 h(l.,>t is held, tliat a subject 

may, k^rc intti/utum, revoke a urcsenlation. And see tn/hr. 

(») This distinction between laymen und ecclesiobtical persons is 
to be found in tlie Dcmial of Grtyoryt 3. 58. Sk and in Ltmi, 215*. 

If a layman present two jufticfo gwact y t /rlwyuemfttm est ; if a coU^fr 
or ecclesiastical person present two, prior isi lemjiort jun potior 

t'SBf. vidHur. 

(I) 9^0.132.0. 
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MioQ written and sealed ibe latter, Uiougb insritiited and in¬ 
ducted dujreon. (2) So a IM to hftve^a pr^iitation to a living 
On the 'n»t avoidance delivered up, charging defendant witli 
grces misconduct in obtainin|r It, and otherwise, while private 
tutor in the family, was diWais^ on general demurrer, tlie court 
saying that the bi^iop will never institute such a clergyman. (3) 
But if the king presents a clerk who dies before induction, he 
shall present de novo ; for liis presentation ouglit to have complete 
effect. (4)] 

II. Examination, 

Original 1. It is very well known, that in the settlement of this church 
right of ex- of England, the bishops of the several dioceses had tliem under 
juration immediate care; and that tliey liad the clergy living 

biahop. in a community with them, whom they sent abroad to several 
pterts of their dioceses, os they saw occasion to employ them ,* 
but that by d^rees, they found a necessity of fixing presbyters 
within such a compass, to attend upon the service of God 
[ 162 ] amongst the inhabitants; that these precincts, wldch are since 
called parishes, were at first much larger; that \vi>en lords of 
manors were inclined to build churches for their own conveni¬ 
ences, they found it necessary to make some endowments, to 
oblige those who officiated in their churches to a diligent attend¬ 
ance j tliat upon tliis, the several bishops were very w’di con¬ 
tent to let those patrons have the nomination of perwns to those 
churches, provided they were satisfied of the fitness of those 
persons, and that it were not deferred lieyond such a limited 
time. So that the right of patronage is really but a limited 
trust; and the bishops are still in law the judges of the fitness 
of the persons to be employed in the several'part of their dio¬ 
ceses. But the patrons never had the absolute disposal of meir 
benefices upon their own terms; but if they did not present fit 
persons within the limited time, the care of the placed did re¬ 
turn to the bishop, who was then bound to provide foi* them. 
I 309. • 

And by the statute of Articuli cteri, 9 Ed. 2. st. l'. c. 13. it is 
enacted as followcth: It is desired, that spiritual persons, w-hom 
our lord the king doth present unto benefices of the church (if 
the bishop will not admit them, either for lack of learnirigi or 
for other cause reasonable) may not be under the examibation 
of lay persons in the cases aforesaid, as it is now attempted, 
contrary to the decree canonical; but that they may sue unto 

T"*" T ~~T- ^ ^ ^ ^ .f" 

(2) Grendiiy, B(tkerf Yelv.7. ' 

(3) SH^Namara v, —5 Vcs.jvn. 824. * ' 

(4) 9 fh. 132. ff. 





a spiritual judge for remedy^ajs right shdl require. The answer; 
Of thk abilUy of u parwn pr&enUd uutb a benefice of the churchy 
tJie excaninatUm Mihgeth to'a. tpiri^u^ judge ; so it hath been 
used heretofore^ jjhd shall be hereafter. 

Of the ability of a parson presented} De idoneitate persima : 
So tliuit it is required by law, that the person pre^ted be idonea 
persona ; for so be the words of the lung’s writ, prasentare ido- 
newn personam* And this idpneitas consisted! in divers except 
tions against persons presented: 1. Concerning the person, as 
if he be under age, or a layman. S. Concerning his conversa¬ 
tion, as if he be criminous. 3. Concerning his inability to dis¬ 
charge his pastoral duty, os if he be unlearned, and not able to 
feed his flock with spiritual food. 2 Inst. 631. 

And the examination of the ability and sufficiency of the per* 
son presented belongs to the bishop, who is the ecclesiastical 
judge; and in this examination he is a judge, and not a minister, 
and may and ought to refuse the person presented, if he be not 
idonea persona. 2 Inst. 631. 

The examination belongeth to a spiritual judge} And yet in 
some cases, notwithstanding this statute, idoneitas personas shall 
be tried by the country, or else there should be a failure of jus¬ 
tice, which the law will not suffer: os if die inability or insuffi¬ 
ciency be nllegcil in a man that is dead, diis case is out of the 
statute : for in sudi case die bishop cannot examine liim; and 
consequently, though die matter be spiritual, yet shall it be 
tried by a jury; and the courts being assisted by learned men 
in that profession, may instruct die iury as well of die ccclcsias' 
deal law in diat case, as dicy usually do of the common law. 
2 Inst. 632. 

And so it hath been used heretofore} So as this act is a declar- 
adon of the coinuioii law and custom of die realm. 2 Inst. 632. 

By a constitution of <nrchbishop Langton: We do iijoiHy that 
f any one be catwnically presented to a churcht ami there he no 
opposijUpi; the bishop shall not delay to admit him longer thwi 
two provided he he sufficient. Lind. 13S. 215. 

But by Can. 95. Albeit by former constitutions of the cliurdi 
of England, every bishop hath had two months space to inquire 
and 17form himself die sufficiency and qualities of every niin- 
ister, after he hath been presented untq him to be instituted iuto 
apy benefice, yet for the avoiding of some inconveniences, we 
do now abridge ami reduce die said two mouths unto twenty- 
eight diyrs only. In respect of whicli aliridgiucnt wc do ordain 
and appoint, that no double quairel shall hei’oaftcr he granted 
out or any of the archbishop’s courts, at the suit of any minister 
whatsoever, except he shall first take his pei'sonnl oath, diat tfie 
said twenty-eight days at the len^ are cxpir^ afi^* he first ten- 
tiered his presentation to the bishop, and that he Refused to 
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suspensum TO tbe grantor t^ioreoT. ^m me £keq[||»p^ <^%<pGQi 

>teh- 

hu^.iwat .aforesaidiso a»»WA 

pjQQiy;^, to.i^ v^jgpaver,. pro- 

not inj^itutaany t^ipreji4ice oC tJ^e said .party, bcfbi^fi^ 

preve;^^ ^ peetifi imlliUi^ .. . ( 

^verjf. UihjQp Juxth. had] iH^e canon mentions. bisUppa only, 
bei^use . institution belpnge^i to tbcm of coupon riglU|. but It: 
must a^ be understood to^ extend to oUiers» who liave this right 
I £ 154 ] by.p^ivdege or custom, as deans, deans and cliapters, and others . 

wbp }u^'e peculiar jurisdictions. Concerning whom it J^uith. been 
uoamniously adjudged, that if tlie archbishop shall give iustUi\«; 
tion to any peculiar belonging to any ecclesiasticai per^OiPr> 
body, it is on|y avoidable; beaiuse they being not free from his. 
juft^ction and visitation, tlie archbishop shall l>e.supposed, to., 
have a concurrent jurisdiction, and in this case only tojsuppl^: 

^’f the inferiors, till the contrary app^*s.; jQHt< if 
tlg^e archbishop grant institution to a peculiar. in a lay ^ 
is .null, and. void; because lie can have no Juri^iptiou. there>. 
g*,8Q4.;® ... 

^To inquire ana inform kim&fff^ In .answer to oil -objectiem, 
rryw, tJiat the bislmp ought to receive tlie clerk of him. that 
coines first, otherwise lie U a disturber: saith, the law^^ 

is i^ontrary: for os he may take, competent dme tg. €^anui^ the ; 
su^cie^cy and fitness of a clerk, so he irmy giye. conyeruent tijue^ 
to. persons .interested, to take knowiet^e tlo? avoidon^^^j^ 
in^case of death, and where notice is to be and jio 

tp ,pre^pt their clerks, to u. . Agreeable to wliat B nd^ , 
wi^cc,. t^t it wos a, good plea. for the. ordli?a^y> aod no refll^l 
oTidiedlerk, that the ordinary having .otlier. bij^ne^irCquiiU^d* , 
ed c)ofk to .come to him afterwards, .he fvd 

thgt..tlie’ c^erk pot returning, ai>d die six months pas^m the 
orettoory. was well entitled to the lapse.. Gf/frs. 8^04,'hj(i^* oJiffn, 

3. Ca». 39. No bUhop shall institute, ai^.to.,a. 
been.^ordained by any other bi^op, epec^^ 
let^a qf ordiera,:^ and Irinp kifni ak ^ 
of^^a^ gpc^ liife und peiavidur^jt th'e hjSy 
it; and snatl appear upon due ekamidaUon 
his mimstry. 

himfdakmm'itfvrdgrh^ ik«td.\rtine 
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(*) [ Wfightm v. i9ro^]>3 








i$mm- . m 

to fmy ^ eciSeMasdca)' 

pronK^a or ag^itjr 4 Kat ii< » noi i • si^ shaA 

W ocdtfinod f>riefl*» " • "r ^ 

Mwa<i{^E£rMfe«^t»i4i^yA£r l^'erndbe^ 

AortoMT] By the ancient laws of the church, and particularly 
of tlie church of Kn^Und, the four things In which the bishop 
was to hare full satiS^tion in order to institution, were age, 
learning, behaviour, and ordidrs. And tliere is scarce any one 
Uiiog >niich the ancient canons of the church more peremptorily 
forbid, than the admitting clergymen of one diocese to exercise [ 1^5 ] 
their function in another widiout first exhibiting the letters testi¬ 
monial and commendatory of the bishop by whom they were 
ordained. And the constitutions of the nrchbisliops Reynolds 
and Arundel shew, that the same wus tlic known law of the 
English church, to wit, that none should l)e admitted to officiate 
(not so much os a chaplain, or curate) in any diocese in whicli 
he was not born or oimined, unless he bring with liim his letters 
of orders, and letters commendatory of his diocesan. Gibs. 

806. (5) 

Notwithstanding which, in the case of Palmes and The bishop 
of Peferbormighy T. S3 EL On a qttare, impedit brought against 
die Ushop, the bishop pleaded that he demanded of the presentee 
of the plaintiff to see his letters of orders, and he would not shew 
them \ and also he demanded of him letters missive or testimonial, 
testifying his ability; and because he had not his letters of orders, 
not letters missive, nor made proof of them otherwise to the bishop, 
he desired leave of the bishop to bring them; and he gave him a 
wedc, and be went away, and came not again, and that tlie six 
mddths passed, and he 'collated by lapse. And upon demurrer, 
it i^udged for the plaintiff; for that these were not causes 
to ajgy We admittance, and the clerk is not bound to shew lus 
letdlrs of orders or missive to the bisiiop, but tlie bishop must 
try him upon examination for one and other. Cro. Eliz, 241. (d) 

Wh^ mast of the liooks take iiodce of os a pretty hard dtee, 
and ifilfhich perhaps the bishop’s taking advantage of the lapse 
might be Some part of the consideration. And these wordsof the 
canon (which was made not many yeai*s afler) seem to have some 
reffIreifM or retrospect to that determination. 

Bu^ it Ttf w be bbserv^, first, as to the letters of orders, that 
itonly not to be necessary to produce die very letters 

; for <hey might be end proof thereof might other- 

(6) 139. \ hut where a clevk wu, objected to on mu^.of 

inunotUny* Aet h# tried by % jury. Mex v. Siarqtds 

(d) And per Audersony the bishop may examine him upou^oathy if 
he hath orders or not. 1 Leon. 230. 8. C. 

voi.. t. M 
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ma4e ^ bwtwp vfho! or- 

4wTied ^(^ferk; ,pr^s«>t.,^u)4^ iolfow, tjwt every dergymw 

,wh(^ l^rs fff orders or,fqonsun)ed^'by iire .or :D<hor 

would be iif^cep«ble to bo admitted to a benefice. And 
a$ to the letters testiiponial} the bishops charged) that he did not 
bring such letters te^ffing hit ahilUy^ w^tch the court seecneth 
to. have understood of his ability as to learning, of which witluHit 
doubt the bishop must judge upon' examination; but the blsliop 
baght to have set lurth, that he did not produce Utters missive or 
testimonial ol’his good life and behaviour. 

And lastly shcUl appear^ upon due examination, to be worthy of 
kis ministry^ As to the matter of learning, it hntli been particularly 
allowed, not only by the courts of the king’s bench and common 
picas, but also by tlie high court of parliament, that tlie ordinary 
is not accountable to any teniporal court, for the measures he 
takes, or the rules by which he proceeds, in oxamiuing audjudg- 
ing (only he must examine in couvenient time, and refuse in con¬ 
venient time): and tliat the clerks having been ordained (and so, 
presumed to be of good abilities) doth not take away or diinini^ 
the right which the statute above recited doth give to the bishop 
to whom tlie presentation is mo^e, to examine andi judge* 
Gibs, 807. , 

In the case of Albaaiy and The bUlwp of St, Asaph, T* 27 Elia, 
the want of knowledge in the Welsli tongue, was declared to be 
a good cause of refu.sal, where the service was to bo performed hi 
that language: «n.s rendering tbo clerk uncapable of the cure: nor 
did avail to allege, that the language miglit l)c learned, or that 
the part of die cure he w’as uncapable of plight be disclia^ed; 
acure. 807, (c) » 

The law is the some, if the person presented doth,not under¬ 
stand the English tongue; for in siicli case the bishop may refuse 
him for incapacity. IVats. c, 20. (p) 

Where there is a mixture of divers languagas Inany place, die 
jrule of the canon law is, that tlic person presealed do understand 
the several languages. Gibs. 807. (//) 

III. Refusal, 

'■ 1. The most common and ordinary cause of refusal is waftt of 
leading. 

' liut there are also many other cause.s for which a cieflc pr^ 
sented may lawfully be reused (6); bis, if he 

f 

(•) On>,RliM. ll9. (ff) Hob, 1^8. (A) Xh,5\,ib. ' 

' m All such as are suAcient causes to deprive ;an4neUBnti^t, kltb 
Sunoent to refiise a preseotee. i^edoti case, 57.’^h2'^ 

See m geMf*} os Ho-oaos^ of derivation, O ^ ll Ai dp i i ; isbite; 




igtmsk, iih 

a ia^ral J\n3gc^; if ia^v hMtiis or schiMn^dl or irre- 

ligioiis'; Or (fur is said in thd old'bdoks) if lie is and 

not dispens^ withal V'c*t*ifhe iffWUJiift'-^d'j patron 

be excommunicated for the space of forty ^vs; of if he be out- 
kwed; or guilty of forgery; or hath committed simony in the 
inrocuring of the presentment he brings, of of another present¬ 
ment to a former benefice; or hath committed manslaughter, that 
is, if he be attainted thereof,’ and not jiiirdoned ; and it is said, 
that the ordinary may refuse a clerk upon his own knowledge for 
an offence committed by him, which is a good cause of refusal, 
aldiough he be not convicted thereof by the law; and this shall 
be trietl by issue, whether it be true or not: and generally, all 
such ns are sufficient causes of deprivation, are also sufficient 
causes of refusal, ff'ats. c. 20. (<) 

2. If the clerk refused be the presentee of a bishop, or other Notice to 
ccctesiasticnl patron; the ordinavv is not iKitind to give notice of il‘ep*troti 
the refusal: or if he should do it, such patron can never revoke 
nor vary his pi’esentations, by presenting one afterwards that is 
bfetter quahfi^, witliout the ordinary’s consent; the law snppos> 
ing him that is a spintual person to bo capable of chusing an 
abTc'fclerk; and so lapse maj'come to him unavoidably, if the 
clerk first presented be justly refused. But if the clerk presented 
be the presentee of a lay pation, and be refiise.d by the ordinary ; 
the ordiimrv in most csiscs is bound to give notice to the patron 
of such reftusal; for if in such ca.se no notice is given, nor lapse 
can rnn, thougli no other clerk he presented: nor if notice be 
giteii, unless ujwn trial the clerk was justly refused. (A) But if 
a clerk presented bt' for gorxl cause refused, and notice thereof 
be in due time and manner given to the patron, and no other 
clerk be presented in lime; lapse tloth run to the ordinary. 
mt3. c.'12. (7) # 

In the case ol' IJelc and The bishop of Ivxcfer, M. 3 B'., it was 
said by the court; that if the ordinary' refuse l)ecause be is crimi¬ 
nous, Ire neeil not give notice of the refusal; for the crime is 


(0 [See 2 //mA Com. Dig, X\t. Esglist', (1).'} Where the right 
of nominating is in A. and of presenting in li., D. is to judge of the 
nualification of du? person uoiulnated, in the same uuitmer as 9 bishop 
aocs: but, if the person presenting object to the ground of iinniora- 

[/?c.r V. 3Iar<pci5 <f Staf- 
Notes 



(7) Notice of refusal by the bishop ought to be given to the pirtron 
hiwfel^Wf h* b<^ in ; and if not, a pubhpinumt* 

ought to biC, placed ou the church.door. Such notice ou^t to 
hive been gp^u ini^diately, lie weta prosenti^d and exaii^adi 

a^v!D)ight-'b«; bat when the-bi^c^is 
io inquire of the behaviour of the^derk, he ihall have loDgcfT'time. 
Albany v. Bp* of St. Asapkt Cro. JSl. 119, 
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as much in ^ cogniaance of the‘pMton ns'of the bishop; but if 
be refuse biieaUse illiterate) l^'rhast give notice. H SalA. bB&» 
And in teftctnl’'lord 0)fe saySy if'the erflise Of refusal’ be ibr 
default of Yearning, or that he is an heretic, sdliismatic, or the 
[ 158 3 like, belonging to the knowledge of ecclesiastical law, there the 
ordinary must give notice thereof to the patron; but if the cause 
be temporal, as felony, or homicide^ or erther temporal crime, or 
if tire disability grow by any act of parliament, or other temporal 
law, there no notice need to be given, unless notice be prescribetl 
to be given thereby. 2 Inst. 631. 

But in the case of the Kin^ and The bishop of Herejbrd, where 
the refasal was of a common drunkard and common swearer, who 
was presented by the king, and it was arguetl that in this case no 
notice need to be given, Irecaiise 7inUum tempus ocenrrit reffit ond 
no lapse could incur if he did not present again within the six 
months; yet the court resolved, that tlic pica was bad, for trant 
of notice alleged. Gibs. 807. C'oinynsy 358. 

At least in all cases it is fair and equitable, to give notice to 
the’patron of the reftisal, whatever- the cause may be ; for it ts 
very possible that the person presented may be matiy ways 'ttnfifj 
and the patron not know it. 

And it is not enough that the bishop barely give notice of his 
refusal, unless he also signify the cause of it. For although the 
bishop is judge in the examination, yet inasmuch as the pro¬ 
ceedings of the bishop arc not of record, the cause of refusal is 
traversable : and if it l>e traversed, and the j)arty refused be 
living, this shall ixj tried by the metropolitan; and if he be dead, 
this shall be tried by the country. 5 Co. 58. 

And sucli notice ought to he given with as much speetl as con¬ 
veniently may be; and therefore, where the ordinaiy delayed to 
give notice to the patron for the space of twenty-two days, it was 
held that the notice was insufficient, and that therefore tfie bishop 
should have no advantoge by lapse. Wats. c. 20. (/) 

And notice is to be given in such cases to the person of the 
patron, if he be within the county where the church is at the time 
of the giving thereof; otherwise it is to l)c given to him by an 
nMtrutnent in writing, affixed to the door of tJie church to which 
the clerk was presented ; but if notice be given by such instru¬ 
ment as aforesaid, before the patron be inquireef after, iftid a 
[ 159 ] return n|Mde that he is not to be found within the eoUnty, Stich 
notice is not good. Wats, c.2Q. (m) o’-wa 

When the bishop hath given notice of his refusal of a clerk, 
this doth not give the patron a longer time to present in, than he 

(/) \Alhanyv.Sis1nypofSt.Asap}t\y Cro.Eliz. cause 

of refusal was, that the presentee could not speak Wewn,'ihe service 
of the church being in that tongue, and held a good cause. 

(m) Dy. 327. h. 3 47. Cro. Eliz. 119. 



luiiltbefoi'e. . .Furif th§ churqh be so void^.tliat .tlie.bi^hop: U not 
bound t;o ^ive the patron notice of the avoi<hmce, tbi? patron must 
prebeot his second clwk (if he thinks lus first pr^sent^j^n to be 
justly refused) within the six monthsi accounting* front tiie time 
the avoidance happened. But if the church be void, by such 
means, as tliat tlie six ^months do not run without due notice to 
the patron of the avoidance, and the patron doth present hLs 
clerk l)efore the ordinary hath given him any notice thereof; if 
the ordinuiy dotli refuse his clerk, and give notice of his refusal, 
yet the patron (as it seemeth) hath six inontlis, accounting from 
the notice of the bidiop’s refusal, to make his second presentment 
in, before lapse can incur. But if the bishop had given notice of 
tlie avoidance before the patron presented, and then he refuseth 
dm patron’s clerk for just cause, and doth give notice thereof, the 
patron’s six months are to be accounted from the first notice. 

IVats, c. 20. 

If the bishop refuse a clerk for insufficiency, and the patron 
presents another, and the bisliop admits tiu> first, he is a disturber; 
ftu* having once refused him for insufficiency, he cannot afterwards* 
accept him. 807. 

3. When the bisliop doth without gooil cause refuse, or unduly Remedy ibr 
delay to admit and institute a clerk to the church to which he is 
presented, die clerk may have his reme<ly against the bishop in 
tlie ecclcbiustical court, as the patron may in the temporal courts reh in the 
by guaye imptdU. U) («) spiritual 

'I'his remedy the clerk may liave Ixforc tlie ordinary to whom “ 
appeals are to be made, by tlie way of a duplex querela ; that is 
to say, if a bishop doUi refuse, tlaai liefore the archbishop in iiis 
coui’t of appeals; if au archbishop doth refust^ Uien l>efbre the 
delegates. 

^ud if the bishop doth admit tlie clerk, and then doth refuse 
to institute him; the clerk may have the same remedy against 
the ordinary, to inforcc Uiiu to his duty tiiut is, the clerk pre¬ 
sented having exhibited bis presentation to tlie bishop, or to his 
vicar gonend (luiving power to institute), and being refused or 
uiyusily delayed, lUKlcompluining to Uie judge of appeals tliereof; [ 160 ] 
the jutfgc is wont to write to the bishop in form of law, and this 
writing tliey call a duplex querela. 

'X)i^ dtqile.n querela is to contain a monitiem to the bisliop, or 
to. his,vicAi' general (havii^ power to give institution) th#t witliin 
a certain time, its within nine, or sometinics fitloeu days, he admit 
tl^ party complaining; and also a citation, wliereby tlie bishop 
igay be cited to appear by iumself or p'oetor at a day after, in 
case he doth not institute ns aforesaid, to shew cause why, by 
reason ofhism^lect of doinp .pistice, the right, of iiustitutioii is 
apt dyvo\|||j^j^/Uie supet'iprju^c. It Is also expedient, that the 

(■//) [ Wafx. 260. 2 Inst. 631.] Sec aWoteiflon, 14. 
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W& WrtMlW. 

iftlrftrfiMJi to th^'biiho^ ai^ 
t6 iiifcfe ^ fhHt ndthingbe 

df’ih«m ttie SiWt, to ih^ pfejtidide of the party conrptkih- 

in^ ^oA, 15. 95. in 1603. ' ■;’’’'' 

'■ niie derpk 'reroist?d, having ohtaiiietl from the torOpfer Judge n 
^h^pf^^^teJrfa, is to tftkO care that iOnie peCsOn sufficiently leWMfl^Sjl 
fbr tirat purpose, do ndnioiiish the bi^iop to admit liiiti AYid tO 
do justice, ivtfhin the time mentioned in the dvphx qvvtelay and 
ubo ficdd^ing to the contents thereof to inhibit the bishop. 

If the 1 bishop, after he is admonished to institute the ptej^ntOo, 
shall expressly tefuse to admit him; the numdatory may pre¬ 
sently cite the bishop to appeiir, according to the contents Of t h 
^phx <p&teta; but if no refusal be made, the bishop bfeing 
admonished as afbi*esaid, the clerk is first to repair to the hishdp 
or ^ich his vicar general as aftnTsiud on the third day after, if rtO 
tnorc than nine days ai-e mentioned in the duplex quertla^ Of Oft 
the fHVh (lay. after if fifteen days he np|)ointe(l therein, and tk> ex¬ 
hibit his presentation, and to require admission and justice iri all 
i‘espects to be done to him, and offer liimself ready to suhsCrilje 
the thirty-nine articles of religion, and the declaration ns rei(|l]h*M 
law, and to take the oaths, and to do es'cry other thlfiglre- 
(Juired by lair to be of him peiiblmed, in respect of hife admisftiott 
and ihstitution into that benefice. And this he is to do twotirtiefe 
nioire, if not received, namely, even' third, or every fifth da^, 
according to the time given in the duplex querela. But if he 
caftndt come to the presence of the bisliop, he is tn protfesf his 
readiness to receive liis admission and to sirbscriiie fts afi^estiid, 
and to have at least two witnesses thereof. ' '■ 

If the bishop shall not do the clerk j!!stit*e i^thin the time 
limited; then, after the exjiiration thereof, the party |iTt^Wited 
C 161 ] ik to take care that the bishop lie cited according to the tenol^ of 
the duplex querela. ' 

If the person that is to cite the hisliop caniurt comfe to hts pro 
sfenoij he is to signify to some of the bishop’s servants, that he 
Ifiith a dkfplex querela at the instance of such a ClO^k pi'e^etite^ to 
such a church, to Ixi by him executed, and to desirethat h* ItMiy 
Odme to the presence of the bishop. If he tnay rtOf ttottVe to-the 
bishop’s presence, so that he cannot cite liitn; the presenidels to 
sfiay ‘till the dtw on which the bishop should appenr httd ho'boen 
cited; tfjPWiJcn time he is to he called; ahd if to appear lipt Iw 
hiftiselfdF^proctor, a ckatibh modis is to be dCcW^j Whidl 
is to be eirtciited l^i’sbnally if the bfshop'may he'ApBkfett tWth, 
And if TKJt, theft by affixirtg it tothfeoutWtird dcMW'ftf'lH* bistum’s 
phlarC, Or the hdftse '^rherC the lashop fes?desj''dtf'ftf‘bib'o<itne- 
dhd eHhrch'. ’ 

After the bishop is citedi whether by lb* 
datc, the person citing is to certi^* to the clerk or his proctor by 
his letters, or hy stibsalbing tipoh flic baCfcsidC of thfe'lihandatc. 


vmm- 

day.Qf iecK««ptj^g,^«;aoniU^^ ^ wd^tl^eJnhibiUon^ 

tbfl ;s«ver^ ^Avs of tbie pirecentee** wki^ ftdmissi^,.ji^ the day 
of- hiaciting ^ and if tli« bis^p ccfua^ .f^res% 

admit, that also is to be certified.: r.wi? . ; \ 

. If.,the bishop appear not at die ()ay,,ppo[n,the petition ,of the 
presentee’s .prootoTy tbe bishop being thrice caJJed, is by the j udge 
pronounced oontumacious; and as a punishment of his contp- 
a^y, vthe judge doth pronounce the right of institopng the 
presentee to his benefice to be devolved to the sup^^ judg^ 
and doth decree tliat the clerk shall be instituted, and that he 
will write to the archdeacon or ordinary of die diocese where 
the church is, commanding lilm to induct Itim. 

Then the -clerk is remitted (if the proceedings be in the court 
of ardies or audience) to the archbishop to examine him; and 
■iheurchbisliop, approving of him, returns him witli his jfeU insli- 
tzU»i to the judge; who, before he institutes, is wont to require a 
iwnd of the presentee to save bun liai mlcss on that account. 

■ fiut if the bishop doth appear, and doth allege some just cause 
why iie refused the clerk; then they are to proceed to tlie trial 
as in oUier summary causes. 

, Jf .thfe cause allegetl by tlie bishop be not proved, the judge 
I^Duouticetli as l>cl<>re, for bis own juristliction : und the bishop 
is to be condemned in expences; and so if he doth allege an in- 
anfiicient cause, as that the church is litigious; for this lie ought [ 162 ] 
to have tried. 

If die l^sliop will not defend the suit, the pi'etendeil incumbent 
may dp. it, and allege that the church is full of himself; but then 
the judge will first pronounce sentence for his own jurisdictlou; 
because the bishop hath alleged nothing to oppose it. But if the 
biahop;Will allow stu'h incumlieut to defend the suit in his own 
the judge cannot decree for his own jurisdiction, 
until the cause is determined. Clarke^ Quercia Dupl. TVetts. c. 21. 

1 0«^.a37—248. 

And diia way of proceeding in this case against a bishop, is 
allowed-nf by tbe common law; und no proliibiUon licth for the 
bishop* c. 12. 

Wliich course of proceeding in die ecclesinslical court, is the 
moat proper remedy diat the derk can use, in case he he refused 
by the bishop upon the account of any pci'sonnl fault or defect: 
mit^Oidy betMiiae by sucli course the clerk in a sliort at less 
<iiafge,'at%d less hnxard of losing his living by errors (which are 
easily lallun into at common law), may gain institution; but also 
because althemgb hk patron bring liis action at common law. for 
refinviig. ^ criipc .or insnlficiency, such cause of refill 

shall be tried by n spiritual judge, to wit, if a bishop refuse, by 
tUei<¥ictffopalitan>Af dipiprovipoe./rote. c.21. (o) 

(o) 3 But this is not a proper remedy 

’ >f *1 
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Remedy for 
the patron 
in the tem¬ 
poral ocMirc 
by ^uare 
impeiiit. 


. Ap4 makQ certificate 

of jv4g^9t^t<\tQ..,t^.temporai courts ^wpon. which they may 

^ c/armn pmmiiinmi. 

.,^the succ^i^P j^ji Yovh refuse, it is said that, tlie caute of 
refusal shall be tried by hiroeelfonly* IVat^f c.21...i. i. • ■ ;i» 
But if the party in^ whom disability, is alleged, be dead before 
Ills second examinadon, so ns he Cannot he examined ; the trial 
ol* his tdnlky or disability shall be by the anmtry. So in a quare 
impedit the archbishop of Canterbury, if the ability of 

the clerk come in question, it is said that it shall be tried by the 
country, and not by any inferior ordinaiy; and the same reason 
seems to be as to the archbishop of York. fVats. c.21. 

4. if the patron fimls himself aggrieved by the or^nary*s 
refusal of his clerk; he may have his remedy by quare itnpedit in 
the temporal court. 

And in such cose the ordinary must shew the cause of hrs 
refusal specially and directly (not only that ho is a schismatic, or 
heretic, for instance; hut the particular schismaticjtl acts-or 
heretical opinions that he is charged withal must be set Jbttli). 
For the examination of the bishop doth not finally conclude the 
pliiintifi': and without shewing specially, the proper bcUirt^&ftnnbt 
inquire and resolve, wliether the refusal be just or no. And if 
tbe cause of refusal he spiritual, the court slmll write to the 
metropolitan to certify thereof; or if the cause be temporal and 
sufficient in law (w)iich the temporal court shall decide) the 
satr^ may be traversed, and an iasuc tlierciipon joined and tried 
by tlie couiitr}'. 2 Inst. 631. Specot*s case, 5 Jiep. 58,' 

But in case of rcfvisal for insufficiency in leavnfng,-it was 
uc\iudged in parliament, in die case of 7'he i/ishop tjX lixetvr 
against Hale, to be a good plea on the part of tlie bishc^ that 
the presentee was a person not si{fficient or capohle in Imiiiing 
to have the said church; and there resolved, that he need not set 
forth in what kinds of learning, or to wliut degrees,- he was 
defective. 2 Salk. 539. Gibs. 807. 


IV. Admission, 


In a larger sense, admission is sometimes used to include also 
institution; but more frequently, and pro))Gi'ly, ndmlssKHi is 
taken when the bishop upon examination doth appove 

of the presentee, as a fit person to serve the cure ^of the -cmirch 
to which he is presented [1 Imt. 244 a.]; and institution is that 
act by which he doth contmit to him the cure thereof. C..15. 


where another clerk has been/instituted and t»</iir4cd^)^hiugh wrong¬ 
fully; because be lias then acquired g lay fee, of which Uicieoele- 
siastical court cannot deprive hioi, cxcunl.for certain Crimea. IVaUon, 
C.21. Hob.i:,. 








Arid we find'sdmetimes afe®’ 

bishop, iti- ouf eccl^Slastital mve^ 

tJvit i^«/b 8ud ; whidi is‘■frequently r€^f>e®tti^lfr ^ifchbisho^ 
Peckham*fi register (and is in use to this day in thp^otese of 
St. Asap/i)i and is mentroned-as distinct from the^^dnlbC^oti,1h6ti- 
tutiun, and induction: Gi6s. 808, (&) * . ’ ' • 

V. JmtUution^ or coltalioni . . ‘ \ 

1. There is no difference bet ween, institution and coUation, as 
to the action itself, but tins;.that tlic bisiwp doth not,present to 
such livings as are in his own gift, but iiumediutely mstituteth 
his clerk in much tlic &une form us he or bis cliaiicellor uistitute 
a clerk presenttid by any qtlier patron. And as the bishop col¬ 
lates to benefices of his own giftyV^r^ pkno so he doth to those 
wluch full to luni hy lapse. Jv/ms. 81. 

2. By Cun. 40. To avoid tlic detestable sin of simony, every 
urclibishop, bishop, or other person having authority to admit, 
institute or collate, to any spiritual or eccleslitsticui functiou, 
dignity* or l)enc/ice, sliall l)efore every such admission, institution, 
ui;;f^|Juti,on, iniiiLstcr to every person to be adniilted, instituted; 

the oath against simony (wliicli is inserted under th^ 
tide ^itnoup). 

8. By tile 1 PL c, 1. & 1 W. c. 8. § b. Ever}' person wlw shall 
be promoted or collated to any spiritual or ecclesiastical benefice; 

f iromotiun, dignity, office, or ministry; before he shall take upon 
nm to receive,, use, exercise, supjily, or occupy the same, aiall 
take the oudiS of allegiance and .supremacy, before such person 
us shall have ^utliority to admit him (which are insetted under 
the title ^Atjid), 

4. Also the pci*son to be instituted shall take the oath of cano¬ 
nical obedience in like manner. Clarhe^ Tit. 91. 

Which oath is as followeth; “ I A. B. do swear, that I will 
** perfiirm true and canonical obedience to the bishop of C. and 
his siiccessoi's, in all things lawful and honest: So help me 
“ God.” i'tibH. 810. 

5. And if it is a vicarage he shall in like manner take the oath 
of j>ci‘sonol residence in tlie same. rVorAc, Tit. 91. 

Whioli Ls tliis; “ I A, B. do swear that 1 will lie resident in 

my vicarugo of . in the diocese of—unless 1 shall be 

otperwiHe dispensed withal by my diocesan : So help me God.” 
GifaittlO, (p) * 

rT--’rr-rr-T:--~*t —— -- - r ~ • — — . .. . ’ --■ 

, f8) ^^tuUon. by die ordinary was introduced circa tmnp, R. 1. 
and John] before which die incumbent took his cliurch by investi* 
turc of the i^tron. Sfld. dc Pec. 86. 375. 383. 

By'^<ife>.8c«i99. $ 94. No oftth of residertec Shall Ke Vc- 
qdired of afiyH^lcaf; [nrtr Is a plmirtnage that hath avicar endowed as 
a perpetual curate,’ und without cure of souls Within that act. id. 
HI.| See IRfcitiencf, 9. 
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articles. 
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Safaeoip-- 
tioQ to the 
tiirae erti* 
des, con¬ 
cerning the 
gupremacy, 
the com* 
mon prayer, 
end the 
thirty-nine 
aitiries. 


. Aindby Ai«omtituikint«f:.p£fo ,' without>tbe oath«f resMence, 
the yicftr*s institution shall be void. ^Mon. 24. !< '> 

- '6;' By^<he IS£1 c^'12. requiring ussont and 8ubscri]niotl to 
tertBR artioles^thennh^ spe«ited» «nd cemtained in^>the bodk. eC 
articles^ agreed upon irt eonvoeation m> die year 15b2, . it <i8 
enacted) HAdd tto person shall hh ntbniUed to any benefice with 
cure* except he shidl first have subscribed the said arUcke in 
{Hesence of the ordinary. . . ' • I 

To any benefice with cure"] So that sine*«ures, archdeaconries, 
prebends, and the like, lay no obligations on any person tb 
subscribe, by this statute. Gib. 808. 

Except he shall first have aulacribed} And the ordinary is not 
bound to offer the articles to the clerk to be by him sulscribed, 
and to require him to do it; but the clerk is himself to offer tb 
subscribe them: and in this case upon die clerk^s neglect to 
subscribe the articles, the church remains void, us nevei' full of 
such clerk, and no sentence of deprivation is necessary, by reason 
that he never was incumbent, but tlic admission and kuidtutidn 
are void. IVats, c. 16. (</) i. 

Jh presence of the ordinary'^ Before this statute, mstitutiono^ 
frequently given (as inductions and instalments may be st^i) by 
proxy; as appears by innumeiable instances in the ecclesiastical 
records. Gibs. 808. 

7. By Can. 36. No person sliall, either by institution or tol- 
lation, be admitted to .'iny ecclerinstical bring; except he sliaU 
first subscribe to these three articles following. 

(1) “ 'Fhat the king's miqesty, under Goil, is the only supi^me 
“ governor of this realm, and of all other his highness's doitiinimis 

and countries, as well in all spiritual or ecclesiastical things or 
causes, as temporal; and that no foreign prince, person, prelate, 
** state, or potentate, bath or ought to have any jurisdictiioii, 
‘‘power, superiority, pitj-emineiice or authority, ecclesiastical 
“ or spiritual, wnthin his majesty’s said realms, ilomihiMe, and 
“ countries.” 

(2) “ That the book of common prayer, and of orderiug of 
bii^ps, priests, nod deacons, coiltaiuctli in it oothlug con^lury 
to the word of God, and that it may lawfully Ix! used, andduU. 

“ he hhnself will use the foitn in the Siud book prescribed io 
“ pobhe prayer, and administration of the sacraments, and none 
“ od»er*« 

(S) “ That he alJoweth* the book of articles of religion, ifgreed 
“ upon liy the archbishops and bishops of lioth provinces, and 
“ the wiiolc demy in the convocation hbldtiu at? BotMion,. 
“A.D, 1562; and timt he acknowledgeth all mid eveiyFvtb*. 
“ HEtides therein obotained, being in nuadaw nioih.^ited. diiity, 



( 9 ) 1 Andersvtt, 6.3. 



JDpIpBIw^ 

b« 02 d<n th» nCiftMfiien, to be^ to tlio w6rd of 

“ G^.’* ‘ ' .: i ■■■’..'■ 

Ih iheu three etrUdea whosoever wiU tmltscribe/he shali for the 
atoidiftg of aU ambiguities evhscrihe in this wder ansi form ef 
words^ setting down both his chridian and suTwssney visAi** 1 N. N. 

do willingly and ex animo subtcrihe to diese thti^ artidea 
** above mentioned, and to all thin^ thnt are contained in themv** 
dnd if any bishop shall admit any as is eforesaid^ except he first 
have 8^tbs(ribed in manner and form nfiyre^id^ he shall be suspended 
from qfv)'dcrs and Hcenccs to preach for the space of twebfS 

months. 

Whidi penalty seemctli not adequate to the offence; for this 
‘is pnnishii^ of others, rather than the hidiof>, for the bishop's 
defiralt. 

8. By tlie 13 & 14> C. 2. c. 4. Every dean, canon, and pre¬ 
bendary of every cathedral or collegiate church; and every paisoo, 
vienr, curate, lecturer, and every otlier person in holy ordeni; 
wlto shall be incumboiu or have possession of any deanry» 
canonry, prebend, parsonage, vicarage, or any other ecclesiasti<^ 
dignity or promotion, or of any curate's place or lecture? shall 
iit 'or before his admission to be incuml)ent or have possession 
aibresakl, subscribe the declaration or acknowledgment tdlowing, 
vix. I A. li. do declarey that I U'ill confn'ni to ike. Ik^irgy cf the 

church tf England, as it is now ftp law eMablishid** 13& 14 
Cit S. r. i. s. 8. 12. 1 IV. sess. I. r. 8. j?. 11 . (r) 

Which said <lcciarution and acknowledgntent shall be snb- 
scribed before the archbisho{>, bUliop, or ordinary of the diocese 
for bcfi)rc the vicar-general, chancellor, or commissary respec¬ 
tively, C. 2. c. 6. § !).']; on pain that every j^ei-son Wii^ in 
such subscription, shall lose and forfeit such respective promo- 
tioni) and shall be utterly disabled and ipsofiicto deprived tnereof; 
and the same stiall l)e void, as if such person so foiling were 
namtidly dead. 13 & 14 r. 2. r. 4. § 10. (.<) 

And after such subscription made, every such parson, vicar, 
curate, and lecturer shall procure n certificate-under the hand 
andaeal of tlie res]>cctivo archbishop, bishop, or orfonary of tlie 
diocese (or such their vicar-gciieraJ, clinnccllor, or conunLssai'r 
as aforesaid), who shall on demand make and deliver die same 
to be road by him publicly in the chiircli afterwards. Id & 14 
C.2. C.4. §11. . : . 

9, If the Idshop lulmit a clerk as sufficienu be either institutes 
him in person, nr else gives him his fiat, and sends him to 
his Vicftr‘'gener6l, chlinccllor, or commissary, to do it for him. 

8o archbiakop Sancroft, when ho bntl resolved against udoHig 
(r) Gibs. Styx (s) I w/r/»rf, p. 181. 
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m ’BHiiimti, 

did’Oftthfr'tfflcingj WiUitttn and'^ueen Maryj ond'di^efoi^'ttJuId 
not In reason administer them to others, did send his cleAs to 
bo instituted eo his' codative benefices, by the vicari^feneral. 
JbAnri 72. '* . ' 

•And not Only by eommiseion in particular cases, but also the 
g^nerai powerofgranting institution may be delegated by patent 
to chancellors or commwsaries j but this Imth not always lieen 
judgecl convenient. Gibs. 801-. (f) 

During tlie time that any diocese or inferior jurisdiction is 
visited, nfid inhibited by the arclibishop, the right of institulion 
belongeth to him; and when any see is racatif, the right belong- 
eth also to him, or to such other as by composition, prescription, 
or oti>erwise, is guardian of the spiritualties. Otfuk 804. 

If institution be taken from an improper hand, it may be 
made good by confirmation of the person from whom it ou^ht 
to luive been taken. Thus we find, that an instihition which 
had been given by the bishop of St. David’s, pending his sus¬ 
pension, was confirmed by archbishop Wliitgift; as also another 
institution, by archbishop Abbot, which had been given by the 
bishop, pending a metropolitical visitation. GiA#. 814. 

In what 10. It is not of necessity, that the examination, ndmisslort, 
pi*». jjj. institution be made by the ordinary within the diocese ih 
which the church is; for the jurisdiction of the oi’dinaiy, as to 
such matters, is not local, hut follows the person of the ordinary 
wherever he goes. c. 1.5. (w) 

(f) At the convocation in lG-10 tlic contrary was decrce4 by 
canon XI. 

(m) The whole matter of admission, institution, and induction, is 
well explained in the following passage of Sir Simon Drggr s Parson's 
Counsellor, Part 1. e.2. —“ If the ordinary, X-c. upon the examin¬ 
ation of the clerk, find him fit in all points, as above in the first 
chapter is directed, then he admits him in tlicse words, AdmUto de 
kabilem^ S^c. and thereupon the ordinary institutes liioi in these words, 
InsHtuo te rectorem ecclesiee parochialis de C. cl kaltcre curam ani- 
marum, et accipe curam tuarn et rneam. And this tlic bishop may 
do as well out of hU diocese as within it, for as to this matter, it is not 
locfih but follows the person of the bishop whithersoever lie goes. 
When the bishop has instituted the clerk, the ordinary, &c. makes a 
mandate under seal to the archdeacon of the place, or to such other 
dergymao as he pleases, to induct the clerk, and it may bo made by 
the deaAf ahd chapter, but not by the patron; for though by the instf- 
tution the church is full against all persons, save thp kina, yet he 
fs not complete parson (111 induction: for by the ipsijtunon Ijc is 
admitted ^o^cium to pray and preach, yet fid is riqf fenfitjbd cfd 
he be formally Indu^^tcd, \^icfi rh^'b^ tfond lby the 
delivety'of the ring of the fehUrth do^r, of fatch bfW^ churclx giu?, 
dr by delivery of a clod of turf and twig of the glebe rfiiit tlie niost 
common and usual way is, and therefore (he safest, 'by delivery of the 



4^t,Dr. Gibson f^ysi tdiis hath not djwrfty»l)e«n understood to 
be law; us app^rs by the many conuniasions which iiave 
been granted from time to time, by atchbishop^ to their com¬ 
provincial bisliops, to institute out of their diocese, and in any 
part of tlie province. Which coramiseion, he sayliirtneverthcdess, 
may bo understood in this sense, that though the act sliall be 
good and valid in law. when done, yet the doing it without leave 
is irregular. Gibs. 804, 

11. The form and manner of the institution is, that the clerk 
knccleth down before the ordinary, whilst he readeth the. words 
of institution out of a wi'itten instrument, drawn beforehand lor 
this purpose, with the seal episcopal ap[>endant, which the clerk 
during die ciiremony is to hold in his hand. 1 Inst, 344. a. 
Johns, 7 4. 

12. Institulioii being given to a clerk, a distinct and particular 
cMitry thereof is to be made in the public register of the onlinary: 
that is, not only that such a clerk ret'eived institution on such a 
day, aud in such a year; hut, if the clerk w’as presented, then, 
at whose presentation, and whetlier in liis own right, or in the 
right of aiiodier; luul if collated, or presented by the crowns 
then whctlier in their own right or by lapse. This liadi been 
tile practice, ns fai' back ns any ecclesiastical records remain: 
and it is of great inijxirtance that such entries lie duly uiudc and 
carefully preserved; both to tlie clerk, whose letters of institu¬ 
tion may be destroyed or lost; and to the patron, whose title 
may suller in time to come, by the want of proper evidence 
upon W'liose presentation it was that institution was given. And 
It might tend porluij).s to the bettor observation hereof, if every 
clerk, after having p:isscd the examination of tlic ordiiuuy', and 
thereupon obtuiued his liat, were sent to the proper office of the 
register Ibv liis letters of iustilutioii. Gibs. 813. 

Aud lord Cohn says; presentations, admissions, and institu- 
^)ns, are the life of lulvowsoiis: and therefore if patrons suspect 
that tlie registrar of the bishop will be negligent in keeping of 
them, he may have a certiorari to the bishop, to certiry them 
into the chancery. 2 Inst. 358. [a] 

13. Tlie clerk being instituted, the institution is gotul, without 


belbropo to the new instituted clerk, and the tolling the hell: And 
the archdeacon, ifhe do it, is to take 40^. for the doing 

[a*] 'In tho book itself the words ore Present, admissions and insti-‘ 
tutions, S^. and so it is quoted by every one: but the sense scemeth 
to require (without overstfaining the rule.* of criticism) that we should 
flbnpQse tnie wpret Preset^ wijh a dash to have been writ short in, tlie 
originaf manuscript for,Jpreieii/^^o;«,, and sot mistaken by the printer. 
Of which kintl of errors there, are dtvws oUiers, in tlmt authori works, 
cspc^cinlly in those >vhich were published after his death. 
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anjr'after QOt: ^ the vnlinat^ 16 wont to ix?&ke letters 

'•■'• n .M-- 

14. [By 55 Gfeo. 3. e. 184. Schedule, Part I. the' 
duties are’iippdfed onv 

Coliatim by eny* archbishop or bishop 
To any ecelenastieel beneftce, dignity, or proratv 
tion in England of the j'early value of 10/. or 
upwards (n the king’s books - - • ^ 30 0 0 

To any other ecclesia.stical benefice, dignity or pro*' 
motion whatsoever in England - - . 10 0 0 

' CoUaHon^ instituiiwi or admission by any presbytery or Other 
competent authority 

To any ecclesiastical benefice in Scotland - S 0 0 

Institution granted by any archbishop, bishop, chancellor, or 
other ordinary, or by any ecclesiastical court in and to any 
ecclesiastical lienefice, dignity, or promotion in England, 

Where the same shall proceed upon a presentation 2 0 0 

And where it shall proceed upon the petition of the 
patron to be himself admitted and instituted, if the 
' benefice, dignity, or promotioir shall be of the 
yearly value of 10/. or upwards in the king’s lxK>k 30 0 0 

Or if'the same shall be of any other description 15 0 6 

But such petitiou shall not be liable to any stamp duty. 
Institution by any presbytery or other competent authority to 
ecdesiasticol benefice in Scotland. See CollOttOtl, supra.^ 

The reason of the difi’erence in amount of duty between eo/- 
Uttion and institution is, because collation standeth also in the 
place of a presentation, for w’liich (in case of a living of 10/. a 
year or more in the king’s Ixioks,) a like 20/. stamp duty is 
required to be paidl 

15. It is not material wlmt seal the ordinary doth mak^ use 

of in that case. c. 15. 

Thus in the case of Corl and The bishop of SU DaoitPs, 
9-Gltr.f the chancellor of St. DavuVs had made use of the bishop 
of London’s seal; and it was adjudged to be well enough, 
because it is the act of the court wliich makes the institution, 
and (he indtrument is only a testimonial of that act; and the seal 
ifsed {whatever it be) shall lie taken to be the sea! of the person 
ini^itilting fbr that time. CVo. Car. 341. 

• ' 16i' litot of all, the ordinary executed), and delivereth to the 
^ party instituted, a written mandate to the archdeacon, or other 
proper 40 induct hun* ffohns,74i. 

By the 31 JSi/. a, 6. If any person shall for any toward or 
other pr^t, or eny promiBO or otiier assurance thereof, directly 
or mdhrectly (other thanUsual and la^ul. fe^V 
institute, instal, induct, invest, or place, any pe)4^ i(X, or\tO 
any TjienefiCe with’cure of souls, dignity, prebend, or other 

20 



fotftiU llie.doubW value of one year’s 
primt thereof, and the same shall be void a« if such ^rsoii were 
natmru^jtdead* §&•: s - 

By a constitution of archI)ishop Idington:' No pi^iUe shall 
extort any thing, or suffer any thing lo be extortodh^ bisofficials 
or archdeacons, for institution, or putting into possession, or ibr 
any writing conceiviing the same to be made. Lind. 1S7. 

And by ft constitution of archbudtop Str0jbrdt We do ordain, 
that for the ^yriting letters of institution or collation, no rku^ 
shall be taken than 12d.; but the ordinaries shali allow stipends 
to their officers, wherewith they shall be contented. And ftN'the 
sealing of such letters, or to tlie marshals of tlie hishc^’s house, 
or porters, notliing sliall be paid. And if any p^son shall take 
any tiling contrary to die pi'emises, he shall restore double 
WUhin a month : otherwise, if he is u clerk beueticed, he shall 
be sus[)ended from bis office and beneticc \ if he is not bene* 
heed, or a lay person, he shall bo interdicted from the entrance 
of the church until he shall make satisfaction as aforesakL 
Lind. 222, 

But generally, die eccleBinsdcol fees at this day are regulated 
by the practice and custom of every diocese, according to a 
table coniirnicd by arclibishop WhUgift, und as is directed by 
the 135tk canon. 

18. The clerk by institution or collation hath die cure of aouls ^ 
cominittcil to him, ami Is answerable for any neglect in this point. or”e<^^l. 
Johns. 71. (9) 

And as lo the tomjioralties; whereas presentation dotli give to 
the clerk a right ad rew, so institution or collation do give him a 
right ia re; and theretbre in virtue of collation as well as of 
institution, the clerk may enter into the glebe, and take die 
tithes, though for want of induction, he cannot yet grant or sue 
for them. Gibs, 813. (a*) 

. Butlicrein coilutlon and institution differ; that by insdtution, 
die churcli is full, and plcnarty.by sixmontbs is pleadable against [ 171 ^ 
ail persons but the king, anti against the king also when he 
chuiuodi in the right of a common peyson: but by collation the 
church is not full, nor is plenoi’ty by collation ])lca<lable, but die 
right patron may bring his writ and remove die. coUatee at any 
time : unless he he such patron who hath also right to collate, fm? 
a^inst him plenorty by coUatiou i^ pUodalde* And thf. reason 


(9) On institution to a second benefice, and before mduciticn, the 

f iftt^OR ofthe foniu^r may present, but the bishop hasno right to col- 
af0 by Iftpe? without ipotice ( but induction to die second is equi* 
to nodye; Wtdfeifi^n y. ^ JUttco^ and WhUtbrnd olwk, 

Aih» who eotu^siopreUUiJuspinguiu^i^gfM, 
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why A plftnarty.isi b^ase then..the 

would his ofwn cause, to the gr^i|)r^udice , 

and ^<^e&re the bishop's collation in n^is respect, is.inte^ro^; 
no more tlian a temporary proviaou for celebration of divine syiv 
vice, until tlie patron do present. Gibs, 813. (jf), 

19. Institution is prpp^ly cc^oizable in the ecclesiasticftl oouit; 
but if after induction a nun is sued tliere, supposing h.u ins^tutlon. 
was void, tltat shall be tried in the temporal court, becanseby tlie 
induction the perk>n bath a freehold in die benefice, which niust 
be tried at conimon law. 2 Holts Ahr. 294. 

. 20. ^ church beiog/u/f^ by institutum (10), if a second institu¬ 
tion is grants to the same church, this is a super-institutiuii. 
Concerning wliich, two things have been resolved; 1. Tlmt the. 
super-institution, as such, is properly triable in tlie spiritual CQurU. 
2« That it is not triable there, in case induction hath bean given^ 
upon the first institution. 813. (z) 

Tlie^ advantage of a super-institution is, tliat it enables tlie 
party who obtains it, to try his title by ejectment, without put-, 
ting him about to his quart impedlt: but many inconvenien<^ 
following from thence (as, the uncertainty to whom tithes shall 
be paid, and the like), tiiis method h^h been justly dis>(x>urage<l> 
Gt&.8l3. 

21. By the 26 H. 8. c. 3. § 2. Every person before any actual 
or real possession or meddling witli the profits of lus lienefice, 
shall pay or compound for the first fruits to the king's use, at. 
reason^le days, and upon good sureties. 

VI. Induction, (1) 

1. After institution given, the ordinary issues a mandate fiw 
induction, tlirecled to the person who hath power to induct. 


(y) Greens ca&et Co. Lit, $4Af,b, 6 Rep.29*. 

(10) Colt and anoOter v. Sp. of Coventry and Hob, Jbp. 

154. GoWj&. 164. Qu<pre, if so within 21/!r. 8. as to make a former 
benefice void. See Com. Dig. tit. Esgliset (L) (N .5. 7.) 2 Vfih. 174. 
200. Moor, 448. are tont. See infrOi IjMutslil?, nof<? (1). 

(z) Petty, incunlbent of a church in Crrrnwal}, travelled into 

Achaia and other-parts of Greece; and it not being known whether 
he was ahve or dead, Glanville wag presented, instituted, and in¬ 
ducted, and Pe^ libelled against him in the ecclesiastical eoiwt t« 
try the super-institutitui; and Noy moved for a pr<dlihi^cni fioTsSince 
the induction the ecclesiastical court cannot try the super-institu¬ 
tion ; and Glaimile hehrg then in his first-fruits, the prohibition was 
granted. Lit.Hep.\¥). See also 2 Aei;. 12.5. , ^ •- 

(1) As to induction, see argument, 2, ^9|. 

Before which the clerk is not complete 4ncmnbei^;nOT 
grant or sue for tithes. Corn. Dig. tit. EsgUse, (XJ. 
but see V. 20« 



» 

WeiirH, But,By 

pti3tdH|M6h dtht!i^';a^ ^tl ’^*'fl^£)^eaot^-in£iy 

rfr^'lEStfdtibYis' ; fof by pr^riptiofi tlie ^ei^ nnjd chapter 
ori^i<AftclU mke induction, atid ^ do ihc^d^n aiid chapter 
of St rauVs.'^ ‘ ^ - i > ' \ V ji. 

■ Sb If li lch^r<^h !s exempt from afchidiitebiiaY Juri^icripn (as 
ibah^ churches are), then the mandate Is to be directed to die 
cji^tic^llor or coniniissaiy'; and if it be h peculiar, then to the 
d^kt or judge within such peculiar. And when an archbishop 
collates lapse, or when a see is vacant, the mandate goes, not 
to the bracer of the archbishop, but to the bishop. Gibs. 815. . 

If a bishop dies, or is removed, aftef institution given, and 
whilst a mauciiitc of induction is either not Issued, or not executed ; 
the' clerk may repair to the archbishop for a mandate of induction' 

Thi^ is, because the authority of the bishop is determined, nn^ 
that authority devolved to the archbishop, as guaixlian of die 
spiritualdcs sede vacmite. And die same rule tidces place, ?f the 
bishtm is visited, and his Jarisdiction suspended, after institution'. 
n1rid':befbre induction. And though such mandate is not exe* 

Iwfore a new bishop is cdlSrfirined (who then liath authority 
tor'grwnt it), hut is executed after; it shall not be void (becau«, 
it is the act of one who hath authority throughout his province^., 
blil only voidable at most; as was determined in the exc!ie<!uer. 
chirfhber, M.29. C.2. in the case of Bobinson and 
a contrary judgment, which had lieen given in the court of king’s 
bench (viz. that it was void), (3) being at the same'time reverseo. 
Gibs.Hlb. (4) 

[It seems not clear from the words of 55 G. 3. c. 184. 
whetltei’ the ordinary’s mandate for induction shall be on a 
2/, or on a 5«, suunp; the wsortla (SCHEDULE, Part the Kii-st, 
tit. Licence and Notarial Act) arc, 

Licence of any kind, not othcrw'i^ charged . [ 173 ] 

in thh( schedule, wbiOh ^all pass the seal of 
any archbishop, bishop, chancellor, or other 
ortlinory, or of any ecclesiastical court in Eng- 
/ond, or whiclr shall 1 h 3 granted by any pres¬ 
bytery or other occlesiastical power in jSiicot- 
land ♦ ' ' ,'■*» T -. • •*» a. ^2 0 0 

/Vo^otr^ wbfttsoeyer, not otherwise chained 
in thi» schedule > 1 - - * v - - - 0 5 0 
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of the spii-ituaWies Ii^p- 
tutis and hiakes n mandateVof hidiictiOn, and before induction a 
bishop ht consecrated, the mandate becomes void. 2C. 
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' ofiv^unijlipon whicTi the satne shnl! ofe written, 
after the first,' a furtfier progressive duty of' - £0 5 ^*0] 
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,.The archdeacon, or other persoa to wliom the mandati^ is 
dii'ected, either niakeih the induction in person, or directetit his 
precept unto otliei's to do it. Gib^ 815. (5) 

2. And the induction is to lie made according to the tenor and 
language of tlie mandate; by vesting tlie incumbent with full 
possession of all the profits lielonging to the cliurcli. Accord^ 
ingly the inductor usually takes the clerk by the hand, and lays 
it upon the key, or upon the ring of tlie church door, or if the 
key cannot be had, and there is no ring on the dour, or ii' the; 
church be ruinatcil, then on any part of the wall of the church 
or churcli-yard, and saith to this ellect: “ By virtue of this mun- 
date, I do induct you into tlie real, actual, and corporal 
“ possession of this church of C. with all die rights* profits, 
“ and appurtenances thereto belonging.” After which, ihe in¬ 
ductor opens the door, and puts the })en>oii inducted into liie 
church: who usually tolls a bell, to make his induction public 
and known to die parlshionei*s. Which being done, die clei^'- 
jDOan who inducted, indoi'seth a certificate of liis induction on 
the archdeacon’s mandate, and they ^vho were present do tt^sUly 
the some under their hands. Johns. IT. c. 15. 

If the inductor, or person to lie induc-tod, lie kept out of the 
church or parsonage house by laymen, die writ de vi laica rtruo^ 
venda lies lor the clerk, wJiich is directed out of chancery, to 
the sheriff of the county, to remove the force, and (if mn'd l>e) 
to arrest and imprison the persons who make resUtance. Jofms. 7 5. 

If any otlier clergyman, presented by the same iiaimii with the 
person to be inducted, dotli keep possession; dien u 
is grantable out of the spiritual court; whereby die profits hlutll 
be sequestered, till the right be determined, twiits. '75. 

But donatives are given and fully poKscsscfl, by the single 
donation of the patron in writing; without presentation, ^insti¬ 
tution, or induction. 819. 

So if the king doth grant one of liis fr^e cliapids the gruiiUx* 
shall be put in possession by the sherilV 6f the couniy, uud not 
by the ordinary of the place. IVuts. n. ]t>. 

And in some places, a prebendary shall have {losscssioii wid>‘ 
out induction; as at Westminster, wliere the king mukes. his 
collation by his letters patent, ami thereupon the. party enters 


(5) If the archdeacon refuses induction, hu maybe suedimthe 
spiritual court* or an action Qii tfie cose li^ against hiio* 

V. Waiiey, 1 KswOrtr, S09. F.NfB.^7. H. iCid the bWidp caphot 
revoke his mandate, nor can a prohildtion of its (^xe^ution be made 
by the king. Und. 



0po?nhe pre^eii4 Aod 

ill aoSme places tlie bishop makes tlie. induction^, hi some, j^aces 
otliers make it; aiid the usage generidly shall hold ]^ce. 
fl^cOs. c. 15. 

But the poiseaaon of sinc>«ures must be obtained by the same 
methods by which the possession of other rectories and Tienrages 
is obtained; namely, by presentation, i7istituti<m, and induction. 

Gihs. SIS, 

3. By a constitution of archbishop S^ra(/?)r</, it is ordainetl. Fee for in- 
that^r the writing letters of institution or coUationy ami com^ ductbii. 
7nis8ions to induct, or certificates of induction, no more sluiU he taken 
Man 12d. Lind. 222. 

Which sum was considerable in those days, being nearly equal 
to 20;?. now. 

But (ns was said liefovc of institution) those fees are generally 
regulated according to the custom of the respective places. 

But as to the expences of the induction itself, it is directed 
more at Intgc by a constitution of the same arclibishop as fuL 
lowedi: We do decree, that they ^vho are hound f/y Me mandate 
of their superior to induct derksAdrnitted to ecclesiastical bcnehces, 
sliall be content with moderate exponces fur such induction to he 
made ; that is to sa)’, if the archdeacon induct, he shall be satisfied 
wdh 40rf.; if kis (fiicial, he shall he contesUed with 2s. ; for all 
and every tlio oxpenccs of themselves and their servants fi>r their 
diet; reserving wererMe/ess to the person inducted his option, 
whether he will pay this jrrocvralioti to the inductor and his 
attendants in suck sitm of money, or in otlier necessaries. And if 
more thiin this shall he taken by the inductors by reama (f the 
pranisses, or if they shall take any more for making the induction 
by themselves in their own persons, or if they shall delay by 
aftihcial pretences, to make aiul deliver to the clerks induct^ 
letters eertificatory of their induction: they who shall be nndxdy 
culpable in this behalf, shall be suspended from their office and 
entrance into the church, until tliey shall make restitution. 

Tjind. 140. 

Thai they u'ko are bound'] By this it appears, that it is not 
in the archdeacon’s poorer to induct or not induct, after he batli 
received tlic inaiKlate'ifrom his superior; because he is bound 
to obey his maniLites, knd so this importeth a necessity. Lind. 

140. i 

By the matidate] For neither the archdeacon nor oiiy other 
ought to induct any person into a church, withotit a mandate 
from the person instituting. Lifui. 140. 

Of their superior^ As, of the archbishop, or any otlier, to 
whom by right or ctrttMtt institution belongeth. 140; 

l^r mteh inthtcHott hi 'be made] That is, for die expettces [ 175 ] 
awcerning the iiuluclioii. Lind. 140. 
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Etkat ol 
induct'on< 


.ffltJuL archdeacon in^cQ For it is his oifice (sa^th Lindwwd) 

jidmitl^d to eciclesiaSticat bcft^fices’ inib'icshif- 
^ral j^S^Softsion of the skid ben^Qces. LM. \4>0! ■ ‘ 

He shall be soH.-^d with ^Od."} Which sum in those daj^ w^s * 
stifficient (Lindwoo<l says) for fotir pei’soits 'and os many hd&es, 
together with one Sumpter horsed' X/nrf. 140. 

If his official] So that jt 'iS not required in the indUblibir, 
thut the archdeacon perform this act in his own person^ Btit fie 
may execute it by another. Lind. . • > 

He shall he contented with 2s.] Namely for two or thr^e 
horses at tlie most. Lind. 140. 

For the.ir diet] To wit, victiials for themselves, and provender 
for their liorses, for onc'day and night. Lind. 143. ; 

Reserving 7ievertheless to the person indtuied his optioii] Wh ich 
at this day (Dr. Gibson sailh) the person inducted hath lost by 
custom. G/6.^. 814. 

Whether he will pay this procuration in such sum of money] 
Namely of 40^. wlien he is inducted by the archdeacon, or 2s. 
when he is inducted by his officiiil. But what if he be inducted 
(snith Lindwood) by any other than by the archdeacon or his 
official, but by the arciideacon’s inuiidute; whether llicn maV 
the arAdeacon take any thing for such induction ? t think not 
(he says); but such inductor .sliall have from the inducted Ids 
hecessaiy expences suitable to his degree, under the like moder¬ 
ation as is appointed for llie archdeacon or liis official. Liiid, 
140. 


If more than this shall he taken hy the inductorj^f hy reason of the. 
premisses] But whether may the arclideacoiis, besides the ex¬ 
pences for tlieir diet (as il»e constitution expresseth it) take any 
thing of the person inducted in the name of fees to be paid to 
himself and his officers (as perhaps wiiei'e it hath been tlie 
custom to pay soinctliing certain upon such account) without 
incurring the penalty of this constitution ? It seciueth (.said 
JLindw'ood) that they may, to wit, for.iheir pei'sonal labour, and 
other necessary expences, exclusive of their diet ns afore^id; 
that is to say, without incurring the penalty hcreliy inflicted ; 
for the constitution doth not prohibit tlieip expressly, and penal 
kWs are to be taken strictly. But tWe^ may ‘ be otherwise 
pUpiahed as simonists. JLzW. I4I. 

Letters ceriijicatory] Whereby according to their mnni^te 
the inductors do certify whether mey iiavc actually iuduqttyi die 
clerk.instituted or.pot j and tiicse letters,cor&ficatory in,conunoii 
speech are called letters of induction. Lind.l^H^ ■ -w v,-. 

They who skedl be unduly culpable] 'Dial wiihout'reaaon- 
aUe cause, nr jiist'impedimdnt. 141. • ^ ’ v 

4. Afteriiastitutipnj rhe'cl^rk w imt complete inctmd)crtt '(ill 
after induiiion ; or, ds' the'caJQOn law caUs'St,''cdt'jKp’al! pt'iS-. 



(fl^ Fur byHhis it is, that he becomes P;e3s^,j0;f the 
temporaltics the church, so us to have power to thei^, 
or sue for them (G)j hy this, he is tincxceplionably entitled to 
pl^ (as Ojccasioa simll require) that he is purspn imparsouee; 
and by tins also the churcli is uill, not opiy against a cqipmpn 
person (for so it is by institution) but also iigainst the king; ahd 
by consequence, it is completely full, and the clerk is complete 
incumbent or possessor. On which account it is compared, in 
the books of common law, to livery and seisin: bv which pos- 
session is given to temptirai estates. And what mductioB 
Winketh in purocliial cures, is elFecled by inslalment into dig¬ 
nities, preheiuls, and the like, in catlietlrai and collegiate 
churches. Gibs. 814. (b) 

5. Jndncuon is an act of a temporal nature. So the liooks 
of connnon law every wliere declare (notwitlisuuidiug it is an 
pet of spiritual persons aliout a spiritual inatler); because it 
instates the incumbent in full possession of the temporalties, 
as these are opposed to the spiritual office or function. Upon 
wliicli account it is cognizable only in the temporal courts. 
Gibs. 815. (f) 

Ami upon the like ground it is hold, that the archdeacon, if 
he refuse or delay to induct, is not only punishable by spiritual 
Censures, but is also liable to an action on the case in the 
lemporal court. Id. 

Ill the arcblii.'.liop’s registry, mention is made of appeals U) 
the arclibishop^^ where liic person wlio had been instituted was 
denied indiictiihi, or the mandate of induction; and liberty 
given, in other instances, to persons who pretended an interest, 
to shew cause wliy induction ought not to be graiitetl, after 
instiuilion given. Id. 

VII. Requisites after Induction. 

1 . By the 2. r.i. § G. Every person who shall 

bo proiieiiied or collated or put into any ecclesiastical lienefice or 


(а) Com. Dig. tit. Hsglise (L). Nar docs the avoidance uf a foruior 
bcaence lake place; so tiiat a lapse shall accrue to the ordinary till 
induction to the second. Dishop Lincoln, v. Wolferstan. 3 Dur. 

i.5io: ; ^ 

(б) By induction the parson is put In possession of a part for the 
AVhole; add tnay maintain an action for a trespass on the glebe land, 
though he 1ms not taken actual possession of it. Dtdteer v. Dutioer^ 
*ii S^>Aidi Rep. 470. 

if) Ptow.5'2^. Dg.2f2\,h^ 2 Blowden says, iimal- 

lAtKMi is to be dpne to the prebendary by the dcuuuud cliaptor j and 
. induotiou to. die pardon or.vicar by the arcluleacun. Ih., . 

(e) Hob. 15. Skerock v. Roueber, Lcr. 125. 1 Id. Rwjm. 88. S.C. 
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articles^ 
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K-*h 


proti^fijod^ .wiv'xthe cpapel, or place of public 

■^ortw^^onging ^pihis sai4 beneficq pi-ompdon^ ij(itlua two 
, jnontns Ji^xt ^ter that lie shall be. in the ac^iiai ppssessiou^f the 
sgitl cccle&iastiwl benefice or pre^otion, ^ipe. Lor^jf j^ay, 
ppen^) pnhlidicly and solemnly^, read the morning and evening 
pa»yam, appointed to.be rea4 :% nccording to the book of 
Qomnion prayer^ ojt the limes dierehy appointed or to-he up> 
pointed: and after sudi reading thereof, shall openly • and 
pubtlickly, before the congregation there assembled, declare his 
>unfe^i)ed assent and consent to the use of jdl thirigs therein con- 
taiiied and prescribed, in Uiese words, and no other: ** I A,, Ji, 
“ do hem declai’e mif ur^eigned assent and consent to all and every 
“ tiling contained and prescribed in and by the boohi infitnled, Thfi 
“ book of common prayer and administration of the saernments^ 
“ foul other rights and cereanmics of the churchy according to tfu- 
use qf the church of England; together with the psalter or 
“ psalms qf I^avidy jointed as they are to be sung or said in 
churches; and the form or manner of makingy ordaininpy and 
consecrating of hishojiSy priestSy and deacons** 

And every such person who shall (without some lawful im- 
pe<llmcnt to be allowed and approved by the onhnary of tlie 
place) neglect or refuse to do the same within tlic lime aforesaid 
(or in tlie ease of sucli impediment, within one month after such 
impediment removed), shall ij)so facto Ih‘ dtprival (7) of all his 
said ecclesiastical lx;nefices and promotions; iuul fruiTi thence- 
fortli it siiall he lawful for iill patrons and donors of all mid 
singular tiie said ecclesiastical benefices and prunioliuns, ac¬ 
cording to tbeir respective rights and titles, to present or collali’ 
to tine same, ns though the |)ci*son or persons so oilending or 
neglecting were dead. 

2. By the 13 liliz. c-12. § 3. Kveiy person admitted to any 
benefice with curcy shall puhlickly read (he. articles if rfliyion 
therein mentUmedy agrcctl U|>oti in convocation In the year 
in the parish church of tiiat benefice, with declaration of his 
unfeigned assent to the same: and evciy person admitted to a 
benefice witlt cure, except that within two months after his induce 
tion he do pubiickly read the said articles, in the same church 
whereof he shall have curCy in the time, of common prayer there, 
with dedaration of Ms unfeigned assent thereunto ; shall be upon 
every such defatdt ipso facto immediately deprivetl. — Provided, 
that no title to coftfe or present by lapse, shall accrue upon any 


' * ’ ' ' . \ tv, 

{ft) Bat no title to present by lapse accrues by such, deprivation 
till ^ months after notice given by the orcUaary to die patron,, or 
sentence of deprivation publicly read m the pwiah chutvh. Id\§ 

Sec Boom v. Carlisle, infra, p. IW). 





■t 

(^privation ipso Cacto^ fmi after six 'months after imoiu^ of such 
iifprivption given hy the ordinary to the jkitron. § 

Admitted W any benefice 'with cure] 'Hjia U such 

bcjie^cs ins have parudiiul dmrehes bcl^ging' to them; and 
hot to dimlSIdcs or tMhtiltends in Cathedral and (bHegiate 
dnirches. And tnerefore wli^re the case was about readitig (he 
ardd^ and it was hot alleged iirthe declaration that the bendice 
was u bdiefice with cure, it wtis held to be ill; (8) 1 And. 62,^ 

The articles of relitjion therein mentiemexP^ The words in the 
foregoing j)art of the act are nil tlw articles of religion which 
only concern the confession of the true Ckristinn faith and the dot^ 
trine of the snernmentSi comprised in a lx)oh, inatvledy Articles 
ftlhercnpon it was agreed by the archhishojis aiid bishops of both 
prorim csy and the whole, cleryy in concoction y in the tp'or 1562 : 
and as there may be some doubt whether this clause in § 3. re¬ 
ferring to the said arfklesy inean.^ all the 30 articles so agreed 
ujK)n in convocation, or only those of them which concern the 
confession of tlic true faith and doctrine of the sacraments, it 
hath been thought adviscablc to read the whole number, with 
declaration of assent to the same. 

Except that irithin tiro months after his induction'] Computing 
twenty-eight days to the month: for in the case of Brown and 
SipeiwCy w^iere the induction was Sep. 15., and the articles were 
read Nov. 15., this was adjudged insiidicicnt. 1 i>r. 101. (d) 
But by statute 23 G.2. c. 28. § 2. Whereas it hath happened, 
.ind may hap})cn, through sickttess or other lawful impediment, 
that (livers {H.‘rsons have In'cn and may be hindered from reading 
the said articles and making the said declaration, within the two 
months; and yet such person, atrer such sickness, or other law¬ 
ful impediment removed, liath iv.ad or may read the said articles, 
and hjith made or shall make the sjiid declaration; and it is 
reasonable that such jx^i-sons should be deemed to have complied 
with the true inient and meaning of the said act: it is therefore 



(8) Thus a stipendiary priest provided by a lessee of A benefice 
wiui cure under a deanery, &c. must declare his assent according 
to the statute, though no presentation is required, but only nomi¬ 
nation to the dean, and approbation by him. Citrver v, Pinkney. 
3 Lev. 83, 

{d) This computation of twenty-eight days to the month differs 
from tl»o computation of tlic six niontlis during winch flic patron is 
to present, which are accounted to be, 1S2 days, or diinidium atmi. 
2 lust. 360, (Mlep.tSl.h. Hut in the case in Uvinz, the reading 
of the articles could not be said to be toithin tiie two months, even ii 
the iponths were reckoned according to tlic calendar. For where 
the coVrtpiUfition w'to be made front or after an act done, the day of 
dobig ,flie ict Is t/f be iuchideil. Hex v. Addrrlcy, Doug* jKijp» 464'. 
Betlasis 


m 
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tiM:K tciid'^fcltKll^ i4ncl the'^M 
ai^licle^lM^Mtli 6t ifi^e tltie stdcl dctla^tibn^ at thb' 
saiiie'ttmb'll^'hedifcIneaDd'or ^laiitead thb morhibg atvd’ev^iiiig 
pnsyet, • arid debfahe ‘ ^^aBSbnt'iand < <!on8ent -ihei^^lfi to 

nccortiio^’ to^ in 3. b;4^}'6; shnW't)e'ai^V-ifr 

Wfe^jW^eolitr*^ ariH ’•tote txnrtjilfttl with' Uie t^ne 

iut^iantf'nfiCTnmg Ot’'the'sflM^-rfcl Of tlie 13 EKb. ’iilthoU^"the 
sjfftte were not or may not be-t^ui within the space of twdiitomlis 
after sncIi pei*son*s imhuiliOfi‘into any benefice with cure; anil 
every such person shail l>e fi^d niid disclmrgei] from any depri- 
vition or other forfeiture by virtue of the said act. 

Jn tke sam^’church whereof he shaU hm'e rnre] In the afore¬ 
said case of Brown and where the ke)’s of the church 

could not l)c had, and so divine service was performed in HiU 
church porch, and the articles rend there; this was heM to be 
ft sufficient reading, ns Kebl^ reports it: Iliit by I^vinz, what 
the court there held to l>e gowl was, tlie readii>g of them in the 
pordi of a chapel of case within the paiish. 1 /^cr. fOI. 

■ In the time common jfrni/er t/wre'] And therefore iio«t to Ik» 
put off till divine service or common prayer is ended. Gike* \ 17. 

With decUtration of kia Wtfei^ned asmd tkerem^'] In the cast^ 
oiSmjfth and Clerk, the jury foumi, that the incumbent (who was 
sued in the spiritual court in order to deprivation for not giving 
'assent to the articles) did read the articles, and then said, I 
**• give my consent unto lliem, so far forth as they agree with the 
“ word of God and it was adjudgwl, that this was not such an 
unfeigned assent ns the statute intondelh ; but tluit the assent 
Ouglit to bt^ absolute and without condition. For (as lord Cokr 
salth) the act was made for 'the avoiding diversity of ojiinions ; 
ami liy this addition the party miglit, by his own private opinion, 
l:dce some of them to be against the word of God: and by lids 
means diversity bf opinions should not lx? avoided, and the act 
Itereliy miide of hone cflect. Oihf}. 9\’7. 4*/a^/. 3l24. 

Shall he upon every anrh defaulf] But in a suit lor tithes, or 
tire like, though the parishioner may plead that the paraon did 
not read the thii'ty-niiie articles, yet the law prcKumes the 
[ 180 ] affirmative, and (in that case) tlic negative must l)c proviil. 
0*’A^817. (c) 

Jpad faeto immediately fUprived'^ as the church is prcsimtly 

void» without any dwlaratory sentcii^i' for avoidanUc by act <»f 
parluuncnt necdilh not any sentcnc<? ih-chiratory, and if it did, 
the statute should lx; defrauded at the ordinary’s pleasure if he 
iVoidd AOt deprive* . And this is the recei\x\l interpretfilkuv of the 
stnbite^ although tlie contrary econiv to-be supposed in-the case 






oiMacm and CISarili«/ifl4^’hk^fWlu^bttt.£ii(jreais 

making .of tlt« P0t). as U tW 

notice given by the>.bi$hop ia wre de<)ttr/ejd;i&suffi<:tetrfQr ibis 
sIm^^ other reasprmithat be did not poti^rtheffborb^^eprived 
thejpIgrkiliyiSnchfi^nience. (9)u, 

But ftfter SUE qfier iMee 

ordinary to the pQJtr(m\ In Uie eforesaidcsfic of Bacon andli^ 
hi$h^ qf .CarlL^U^ a question ai^ ■ conqeriung the manner^of 
giving notice. The bishop of Carlisle bad signified in an instru¬ 
ment under seal, tliat Bacon had not subscribed to the artidesy 
according to the statute; which instrument, the jury found* was 
publickly read in the cliurdi by the curate of the plac^ and after¬ 
wards affixed by llie apparitor to the parsonage house. But this 
itotice was dedai'ed insufficient, not only because no mention was 
nuule therein eithei* of the ])atron, or of the deprivation by de¬ 
claratory sentence; hut cluefly liecousc the notice ought to have 
been given to the patron immediately. And accordingly, lord 
Coke lays down two cjuaUficatlons of the notice mentioned in this 
jict: i. Jt ought to be given by a person certain, that is, the 
onlinary 5 for if any otlier, of liis «>wn head, giveth notice to the 
patron, it; is. not material. 2. The notice ought to be certain 
and {Hurticuhir; and therefore it is not sufficient for the ordinary 
in such case, to give notice that tlie presentee hatl not read the 
articles ami sul)scribeil, generally ; but he ought particularly to 
inform the patron that lie had not so dune, for which default he 
is ileprivwl, and tliat tlieroiipon it belojigcth to the patron to pre¬ 
sent. iitha, 81B. 6 Co, 29. [and see Div. 1. 18. n.] 

3. By 13 & I t C. 2. c. 4-. § 1 i. He slmll publicly and openly Declaration 
read the ortlinary’s ccrtiOmte> of his having subscribed die 
declariUi<Mi of coidbrmity to the liturgy of the church of £ng- 
Jand as it is now by law establislied, togt'ther with the s:ime * lished 
declaration or acknowlctlgmeiU, upon some,.Lord’s day within 
ihrec moiitlis next after such subscription, in his parish churdi C - 
where ho is to officiate, in the presence of Uie congregation there 
assetnhlctl, in the time of ilivine service; \i|K>n pain, tlutt every 
pci-soii failing therein without some lawful imptxlimciit to bo al¬ 
lowed and approved by the ordinary of the place* 23 G. 2* c, 38., 
sliall lose such parsonage, vicarage, or Ihuicfice, curate’s place, 
or. iectiu'er’s place rcspeetiveJy; tuul shall l)e utterly .dtsabled, 
and ipoi) facto depriwd of the same; and the said pai's 9 nage, 


• (9) A nian'.'deprived for not' giving his assent within two mouths 
is noC vlisaUod to be presented de nom, and if a stipendiary priest 
continues in the exercise of his function after the two months with 
appruhadoi) of the nominor gad dean wlio ought to approve; this 
amounts ^ pew qqpppatiop, wjtd giving his assent,, 4<c. af ^y time 
is sufiicient. CVirrcr v. Pinkmy, {\ Lev. 83. 
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ywArago^ benefice^ plae«, or Iwtttret' s place bhali be> 

lyMt jKas jsatup^, dead^i (^) ^ ^ 

A doubt hath been raised^ whytWi dxo design of Uie act wzus, 
that the ^erk ^ould oieibUliop'j^ certidcate .tp .the 

congregation, in testimony at rijaying sub»cril)ecl the detjar- 
nti^ beibre him; or whether, ajfW iuiving read the certiheato, 
i^^liould not also make tlie aj^ie declaration again in form* 
jh^Ore the congi’egation; which point hath never l^n judicially 
determined; but the latter opinion is nut only more safe, but 
liath also li^en thought more agrcciiblc to the tenor of the act, 
than the bare reading of the certificate. SIT. 

4. If a parson or vicar claimcth tithes iu right of the church 
or benefice whereof he is incumbent; he is in strictness bound to 
prove his institution, induction, and all things else required by 
law to qualify liim to be inciunbent of tliat clnirch to which tlie 
dthes belong. But if he hath been for several years in possession, 
he is not ordiinuily put to prove tliese matters, unless the de¬ 
fendant in his defence sheweth some reasons why these tilings 
ought to be proved iukI mode out. But the law dotli not 
determine how many years the plaintiff ought to be iu the pos¬ 
session of his benefice, to excuse iiiin fixim being put to die proof 
of tliese things; but Unit seems to be left to the iliscretion of the 
Judge who tries the cause: though it seenicth that a small number 
of years, as three or four years quiet possession, may be sufBciciU. 
Bohim of Tithes, 433. 

And in the case of JVoadeovk v. Smith, T. 1718; it was declarctl 
by the whole court of e.'vcheqiier, that although at law they hold 
a parson or vicar to tlie proof of his admission, inslitution, aiul 
induction and ix^ading the articles; yet tliey never do it ui equity* 
Uunb. 25. 

In Towel \4 Milhank, M. 13 G. 3. on an action for money Iiatl 
and received to die plaintifi's use, the defendant pleadetl the 
general issue, and the cause came on to be trietl liefore J)e Grey 
chief justice at the sittings after Easter term. A verdict was 
given for tln^plaiiitiif, on die following case. Tlie plaintiff in 
1770, was ndtninated and appointed to the donative of Cftester 
U S^rejU in the diocese of Durham, with cure of souls. He was 
then in priest’s orders, and had subscribed the diirty-nine articles, 
and the dirue urdcles in die 36di cwm,. Of ihe time of his ordin¬ 
ation : but did not prove at the trial ctf^^.^iuse (tbougli required 
so to do), that he subscribed the lutlcley before the biiJiop of 
Durham os ordinary of die diocese; nor tliat he liad puldicly read 
the samc ia the church of Cheit^ le Stre^ aforesaid^ with decUvr- 
aUon of his assent to the same.; npr diat he bad agbscribed. die 

declaration m thc st^^utc.of 13& 1^ sinpe hiir iipniinatiun 
to the tloaatiye; nor that j«? bod li lieeifclf'lTt^i the bibbqp 

(o) Vidt anU, p. 1^ 


4 



preacli in the sftid tRl^ch of Chester ie Street. ' The qnestlpn wai. 

Whether he watfIn n situatioii tb inaintrdh thfe rtctlidtt^?^ '!l^e case 
was argued in two seVerat y after which the ford (JWefju^ce 
deUvi^red the opiriipn of' hfflfsclfi XSoW/tf,“ BlacksUme, asd Kates, 
justices. — 'fhere Have be'eit tWo ^if^Stibns made upon this case: 

First, Whether an inaimbetit bf a dbnative with cure is 'ob%ed 
to conform to the statutes of hUtzaljeth and Charles the seco^? 

Secondly, Wliether in this action, it was necessary for hirii^to 
give evidence that he had perfoiitned the several requisites con¬ 
tained ill these statutes? As our opinion is found^ upon the 
second question, it is not necessary, nor do we give any judicial 
dctermiimtion upon the lormer. Hut we sti’ongly incline to think, 
that ‘donatives, with cure of souls, are within all tlie reasons, 
religious as well as political, upon which those acts are founded. 

As to the second question, We arc all of opinion, that in the 
present case, as no evidence was given by the defendant to raise 
a doubt whether the plnintilT had subscribed, it was not incum- 
!>ent on him to give evidence of his having actually clone so. ITie 
presumption always is, that every man conforms to the lau-; and 
that presumption shall stand, till something appeare to shake it. 

Nor is the defendant hereby put upon proving a direct negative. 

It is a negative qualified with circumstances. Some of these 
ceremonies are to be performed, publickly, witliin n limited time; 
registers are kept of others. And if evidence had been given, 
that a person liad regularly attended llie church, and licard 
nothing of this matter: of if a search had been made in the 
bishop’s register, and nothing had been found tliereiii, this would 
have dcsti'oyod the ]>rcsumption, and put the plaintiff on proof 
of his liaving performed tliose requisites. And he mentioned f 183 j 
Dr. iS7/Vr«/‘c/’s case, iK’forc Mr. Justice IVihnof, at Sannn assizeS, 
al)OUt leU years before; wlicre a prebendary bixmght an eject¬ 
ment fot* house belonging to his prebend, and was required to 
shew that he had performed the requisites necessary by law to 
make him prebendary; the judge held, that it ought to be pre¬ 
sumed he had performed them, till something appears to the 
contrary, IVa. J?ep. 851. 1 7crin 7tep. 31)9. note. 

In order that tile clerk may be prepared to make proof of these 
matters, when called upon, it may w amvenient that he have 
some intelligent personiii^iuTn he may trust, present when he 
is iikUicfcd; anti (if i^^ay be) the same persons present at such 
time when he shall perform the other matters required by the law 
to bo pctfqrtncd in tiis parish churclj; and to die end Uiat they 
m^y be able t6‘ that all things arc done as they btight to 

be, the clcrgjpqan inay jdesire them to read with him, or to ob^ 
sei^ve tiS reads the mbrriiiig afid evening prayer, and tdso the 
tlnrtj’-hihe articl^fe; anil he oujfht also to give them a copy of 
his certificate under the hand ai^d scttl of die bishop, and of the 



m 



4^dai4tli!)hs 'i^hich fie Ur^ad,; 'for oth'erf^X^^f Uiejr tKti,md,ny 
hg <rill be li^W’fer to dej^e, thfit lie,read a true 

<ifipy aVid that'afll thih^ jv^re done according to laiy. 

And it i^also ad^scable^ that lie tt^e a writing to Jbe 
oy his wunes3es» after t^s or ’ 

\iih6$e names are 'm^erwri^^thereby certify q.ndd^lare\ 
th^ A. B. r«rfor ^C. within t^aiMesidfXi. in the cour^ 

the presence of us induct intd his church of C. aforesaid^ 

%y F, G. rector of on the ■ day of - 1 « this present 

year^ by virtue of certain letters of huiuction made under tl\e leand 
and sedl of 1. K. archdeacon o/’L. within the diocese aforesaid fw 
that purpose directed To nil and every, &c. And also that 0^ 

ttf)resaid A* B. on the - day of - in the year afoTfr 

saidy being the LonPs day^ did read in his parish church ef^e^y^ 
openly^publickhj^ andsolemnlyi the mvniing and eiuniiig pray&s 
appointed to be read by and according to the book, intitukd 'Hie 
book of common prayer, and achniuistratioii of the sacraments, 
and other rites and ceremonies of the cliui c!>, according to the 
“ usage of the church of England, together wiili the psalter or 
“ psalms of David, pointed as they arc to be sung or said iJi 
“ churches, and the form or manner of making, ortlaining, and 
“consecrating of bishops, priests, and deacons,” at the time. 

■ C 184 ] thereby appointed: and offer such reading thereof did, openly and 
publickly l)efore the congregation, thefe dssetnbUd, declare his un¬ 
feigned assent and consent (o the use of all things therein contnim d 
and prescribed, in these wrds folhu'ing, “ 1 A.B. do hero dc^ 
“ dare my unfeigneti assent and consent to all and every thing 
“ contain^ and prescribed in and by tlie book intituled. The 


“ book of common prayer and atimiiiistration of the fMicmmcnts 
“ and otlier rites and ceremonies of the chuit;h, oocoi ding to the 
“ use of tlie church of England; together with the psalter or 
“ psalms of David, pointed as they are to lie sung or said in 
“ churclies; and the form or manner of making, ordaining, and 
“ consticratii^ of bisliops) priests, and deacons.” Also that he 
did publicid^^Mdopenly on the day and in tlte year aforesaid, [if it 
is done on thte same day; but if it is done on any other day, tlien 
iht same must be set fortii accordingly, Or it may be certified 
^pnrately in a sraarate certificate] inthefttfish church aforesaid, 
in ihepd’esence ofthecongregation^e^I ^^^ei^edt in the time tf 
divine s^tice, read d 

rig^ r^wpdfather in Gad U. lora bjimop as the cose 

fihalj be] in these words JbUgwiHg [inserting the v«ry wonW.of the 
certificate] aml iiimediately after the reading thereofi at tiieisame 
time^atid in the same place, the amgregatiofv aJbreeoM being then 
and there pres^a, did teadihe ’declaration or i*o^ 

tedned in the Said certifiate, to »/’f4 “ I AVB. declare, thijt: I 
WiH coiifonri to the liturgy of tlie church Of Englhiuh as it Ss 





“ now by law^^tablis]^,” Anti lastly, on. the day 

akd iii tne feac^f^ arpiffe^/fff rdiyiq^^jom 

cdtUd ike thirly^in£ drticles^agre^ t^n in e^vdec^^q^in (He 
year of par Ijord om^ tkousafa fine hyrnfred; sixty and tm in the 
pdrim ihuick'kjkhsaidy^^^^^tim^ of w^inon.prayer ih^e, and 
did declare his mfeigned'ofS^^t/iereunto, And. these thi^S.'ine 
pr^iise to testfy upgnowr'oal^y jf at any time we sjfalkhe Igw- 
fwiy thefeunfo r&juired, thwUn^s whereof, we have kereuntm^ 
Out hands, this ' day of -^ in the year of our Lo^ 
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finally, he shall, withhi six months after Ins admission, takie 
^6 paths of allegiance, supremaey, and abjuration, in one of the 
'^urts at Westminster, or at the general quarter-sessions of the 
TO^ej on pain of being incapacitated to liold tlie benefice, and of 
TOing disabled to sue in any action, or to be guardian, or executor, 
or administrator, or capjible of any legacy or deed of or to 
bear any office, or to vote at any election for members of parlia¬ 
ment, and of forfeiting 500/. I G. sL 2. c. 13. 9 G. 2. c. 26, (A) 
[5 ff. As to exchanging, purchasing, &c. parsonage-houses, 
glebe lands, gcc. See OtfUC 5.] 


To uke 
also the 
oaths at the 
SL-ssions. 


Exchang¬ 
ing bene¬ 
fices. 


20enefit of tlergp. c *8^ :i 

'T'HE f>nvilege of clergy took its root from a constitution of Benefit of 
the pope, tliat no man .should accuse the priests of holy 
church before a secular judge; which, being contrary to the monlaw. 
crown and dignity of the king and the common law, bound not 
here, till it was confirmed by parliament. 2 List* 636. (<) 


(A) By 6 Geo. 3. c. 53. the form of the oath of abjuration is 
oUered. 

(*) X. 2. 1. 8. 2. 1. iO, 2. 1.17. 2.'2. 2. The first of these epistles 
is attributed by some to Alexander 3. who was conseev^d in 115&; 
by others to Luciua .% who filled the see of Home in U81. The 
second and third authorities are taken from epistles of Celestinusd. 
who Hourish.cd ten year? Lucius. But the fourth authority,is 
said to be a dccr.ce of Council of Paris, which, was Iiolden under 
Bugcnius ^ih the l>egihpln&’of the ninth century. It appears from 
a paSfea^ii'w Brfifcton/rftpff,rp 2 Inst. 633. as also from the statute 
West, 1: c. 2hthat^tlfe elfei^y'iirtroduced the ^ame law here at a very 
early period. Lindwood Foro Competenti, p.D3.) says, ** a clerk 
Gimnoi<'bo8ur4 to ho convicted before a Jay judge, so atle.aat as to be 
COtnlemo^dby^icb a.conviction«’' And tke constitution of Bwufisce, 
of )MlPr^,^eat8»x^pommuniqates those who detato.r clerks 

i^galutd the rcqqiu(ioU(ofttIip ordinai’y* Ihjfi prelate )v^. acchbi^bop 
of Ptinterbury, M' '^Idch Iprd Ome 
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ConUnna. \,. 9. Coocevtufig "wiiioli, it h enacted .os iUlows W^ca a c^rk 
is taken for guilty of felony, and is demanded^ by the ordiwy, 
nt« lair. .. ^ «Aqj{ijb«dls^iuerW tokmtufxms^itot^prkrdeffvo/k^ 

iKgfi wAmA be tmHuM <f stteh. s^emes bjf aoiemn uiquest of 
'wmful Aa in 4be.Mns^e courts i^dpi^^fnaimer shall be d^ivered 
Wtdwut due puigatioiu 8 £<4 ^ 

fVken a derit] For die scara^^ tiiPtelergy in the realqi of 
iipigland, to be disposed of in religioua bOU^S er for priests, 
diacons, and clerks of parishes, there was a prett^Uve mlbweil 
to the cleigy, Utat if any man tliat could read as a clerk were to 
be condemned to dead), the bishop of the diocese might, if lie 
would, claim him as a clerk; and he was to see him tried in the 
face of the court, wl)edier he could rend or not: the book was 
prepared and brought by the bishop, and tiic judge was to torn 
to some place os he should chuse, and if the prisoner could read, 
tlien the bishop was to have him delivered over unto him, to dis* 
pose of in some places of the clergy, as he should think meet: 
but if eidier the bishop would not demand him, or dto jwisoner 


reprobates as usurping and incroaehing upon many matters which 
belonged to the common law. 2 InsL 599. In one of these it is 
enacted, that every bishop shall have one or two prisons in his diocese, 
in which he shall incarcerate for life those clerks who by the secular 
law would have suffered death. See his constitutions at the cml of 
Lindw, edit. Ox. p. 21. But lord Coke says, that when one of the 
clergy was indictcu of felony, and the ordinary demanded liiui, yet 
to the end that it might be known w?ifrt sort of a jtersmi iras diiivcrert 
to the ordinal!/; an inquest was charged to in(|uire whether lie were 
guilty or no ? And though Uc w as found guilty by this inquest of 
office, yet was he delivered to the ordinary, ami his chattels sehsd, 
and his lands taken into the kinfs hands. la truth, this demand of 
the clergy was watched with a jealous eye, and considered to be an 
usurpation by the laity. Reeves Hist, oj the Etu/. Luwt ■pari 2. c. 10. 
There are accordingly some instances of clerks being executed, and 
others, owing to convictions of felony, were forced t<i abjure the 
realm ; but the 9 2. c. 15. commonly called Cleri, restored 

and confirmed the ancient custom of the realm, as stated by lord 
Qjke, provided the clerk submitted himself to the law of the king* 
dom. Since then this privilege, which the clergy grounded on the 
text, touch not mine anointed and do my prophets no harm," has 
been regulated by various acts of parliament; and wc now, says 
Mr. Justice Foster, ** consider the benefit of clergy, qt rather the 
benefit of the statutes, as a relaxation of the rigour of the law,.a con* 
descengion to the infirmities of human nature.” See Jiie^ioay, .! 81. null 
FosUty Rep. 305. The only exception to the rule of* the canon law, 
that a clerk was not to be tried by a secular judge. Was against those 
who after three monitions committed crimes in a secular dress and 
tonsure; ** alleging," aays the text, the privilege of a clerical trial 
with their Hpe, although they had shortly before denied tlieir dergy 
by their actions." X. .5. 39. 45. 



:.vr 

could not i^d^then vms hoto 'be piit to death. 'BaeonU Use of 
the Law, I1b2.(k) -tot 

Acierk] Ana by a favouftd)Ie interpretation of 
relating to the cleigy, not ol>ly those actually admitted inlb sdllie 
inferior oriler of the cleig^r^f^also those who were ne^r 
fled to be atlmited into have been taken to have a'right 

to this pririlege asmochha persons in holy orders, wliether diey 
were persons lawfully bom or bostiirds, aliens or denizens^ 4 b 
the communion of die church or ejceommunicate, widiin ^ 
common benefit of tlie law or outlaws j so that they were not 
bereticks convict, nor jews, inahometans, nor pagans, nor under [ 187 3 
perpetual disability of going into orders admitting of no dispen¬ 
sation, as blind and maimed persons formerly were, and women 
still are; nor liable to the objection of bigamy, which (by n con¬ 
stitution of the council of Lyons received in this kingdom) was 
a bur to the demand of the privilege of the cleigy. 2 Han'kim* 
PleoMofti^ Ooit’w, 338. 

And by the 3 W. where a man being convicteil of any 
felony for which lie may demand the benefit of his clergy, if a 
woman be convicted for a like ofience, iipai her prayer to iiave 
the benefit of this statute, judgment of death shall not lx; given 
against her, but she sluill suifer the same punishment as a man 
should suffer, that hjis the benefit of clergy allowcxl. § 6. 

Is taken for ginity of fetemy] This statute, and the custom of 
tlie realm, restrained the licncfit of clergy only to felony; so as 
tliey were to answer to high treason, and all ollcnccs under felony. 

2 Inst, 636. 

And is demanded hy the. ordinarirs Yet a man might wave the 
privilege of Itis clergy if he would, and put himself upon his 
country. 2 Inst. 638<. 

liy solemn inyuest of Imvfvl tnert] Before this statute, if any 
clerk had been arrested Ibr the death of a man, or any other 
felony, and the onlinar)* did demand him l)cfbre the secular jwlge, 
be was delivered without any inquisition to be made of the crime; 
but after this statute, to the end that the ordinary, might Iiave 
more care of purgation to lie duly done aocordii^ ito tlie pro¬ 
vision of tliis act, when any clerk wasindictctl of any felony, and 
refused to oitsw^ to the felony, but clainuxl tlie privilege tif tlie 
clergy, and was demanded by his ordinary, yet he was not deli¬ 
vered to* tlie ordinary before he had lx*eii indicted and 
arraigned, and his oflehce had been inquired of and found by 
an inquest of office: which was done, both to the end that if the 
prisoner were found guilty, he might nhwhitely forfeit his goods 


(k) The usual test of the prisoner's learning was the verse Miserere 
mei Detis^ which,'hn that account, was called the verset Poster, 
Pep. 306. 
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JSov &r, 
'iatd in what 
re^eeti. 




smclehUk ^erf ^y«$l by a {firgatioju^. qMl a)sa^liat 

obart'^SWmVi^’ 

i^toat&^'di difclciBed fl^n sufh atHnau]^^ ^di^l|Vt;r, 

^ elm to Ae dirdttiu;^ peAeraify, m which cose he ,^wf^ ; 
t^xnake his pyii^tion; or speciaA^t^fiQiit purfo^pn io M 
But'dds 'prkctibe'bein^ found in^oH^ent.to pi^i^ers, Ijewse . 
they lost their eoods^ if found guilty by ^lich inmiityi 
qtfM take n^c^lehge toanyofthe Jury>‘it being u^an,ln(|u^t 
ofoffid^ it haQi beeh the genejral. practice ever since the teigti jO^ 
ffetC p. to oblige those who demand the benefit oi clergy^ U) plead 
and pat thems&ves upon tlieir trial, under pain of beuig dqoit 
with as those that tfei^ liiote, whereby they forfeit their goi^ . 
without any inquiiy oD.i^^Ming their crime. 2 Inft. 164. 

358. , *. . -■, ' 

.In 710 manner shall be delivered witJmit duepurgalion\ When . 
a person was delivered to the ordinary, he was to remaio. in the 
OK^naiy'^s prison : if committed generally, tlien he migiit iiiohe his 
purgation; wliich was a trial before the ordinary by a jury of twelve 
clerks, wherein if he w'as acquit, he was disgorged; if found g^ilty^ 
he degraded, and delivered over to the secular,ppwer., f Ahd 
when he had made his purgation, he had always restlUition .of hi^ 
lands seized, unless he were attaint. And as touching Jiis gpods^ 
the difference was thus: If before conviction, upon ,ms arraigo- 
ment, the prisoner bad lys energy (as was use<l cqmmoidv bqwre 
the ume of Hen. 6.), then if he made Ills purgation^ he had res*, 
Utution of his gootls unless he had Bed : But if he hadpkuidad 
to inquest, and were convict, theq tlic goods were furfoiud by 
the conviction, and he should not have rest^ution upon lus pur-> 
gaUon. 2 Hale*s Hist Pt Cr. 314. 2 /««/. M8. 2^ If- 8. c. 1. 

§ 5,6* ' 'li ' 

But if tlie clerk were delivered to the orauiary taUhosU pur- 
galion Urbe made, there ho continued prisoner during bjs Ufo, 
unless parduneil by. the king; and the king had not only hU 
goods os alisolutely forfeited, but also die profits pf his lands 
during his life* 2 H. H. 384. 

Without djue purgation] Lord Cohe says, before this atatuic, 
piu^tions were unduly mtvife, more for favour, than for. further* 
ance of justice ; whereby malefactors were encouraged tp ofiepd; 
Arid the evil was not remedied by, dus act, but) ajiwsfa ia 
tihdcing purgation still continued, and,ii| the end became 
lerabl^.that queen £lt^I>edi by consent of P^rliaroetHiftQok'^it 
quite away. 2 Inst. 165.' (fl j, 

3.. Again ; die l^nefit ofcleigy is ,furtb^; cqpfqTqcd, 
statute>f die 2pEd.ttf at. 3. c. 4. by which it w 
—--rrr 

(1) On the subject of purgations, set* ffob, 290. and 4 
568, 
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'Hit ca^'bl* fill^lh trbijd 

iufe^by lh^‘^rtimQtt la#, in all c^ses of f^ony or j^tit |reii^V ^ 

^d^^Ie, ex<!ep(:ing two, vig”. i. ImUl^ofeti 
ir/^ agtorum, S. vVllfiil buriiibg jof iioust^' 
tH^ cblise why thete were ^xcepted wa^ bfjcau^ by miejrpretatioi, 
of ^ law they are hbatile^'acts. Ar^ $ometiine$ these 

wbiVfe ,'riarum et depopmai&fttij^rts^^ were put in 
thi~1nai<kmehte of clerks, on purpose to oust them of the licneflt. 
of c|e|*p^; which caused the jact of the 4 H. 4. c. 2. to be made, 
to'pht^theie Clauses out, of indictments, and to allow clerg}'if 
thf^y Wert in them. 2 It tt 328. 330, 333. 

Aod by this statute clergy is allowed in ul! treasons or felpnles. 
(ekeept trt^Sdns againstrthe king); so tiuit aflcr this statute tliere 
wa^bref^ lii all other felonies. Hal. Pi. 230. 

C^scqtiently, Wheresoever clergy is not allowable in any olher. 
cas^, it ^ 'tiiken awav bv some subsequent act of parliament. 
/ftf./V.SSOw f ' 

CohScquChtly, where a statute makes a new fejouy, clergj' is 
inddeht thertiirtio, unless it Ihj specially taken away by sucVi 
statute; biit w^ierc it makes a new treason, there is no clei*g\'.. 
2/f:jFr33o. 

And if it doth biake n new felony, and lakes away clergy not 
genemlly, but' in silt^ or such cases; regularly in otlier cases 
clergy is hllbwable ;“'as if it take away clergj-in case the party 
Ije convicted by vertji,ct> yet he shall have his elerg}’ if he stafid 

mute' I 

But if it enacts generally, that it shall be felony witliout benefit, 
of cle^'; 6f that lie shall suffer ns in case of felony without Im- 
neftt^ clfergyj this excludes it in all clrcuiiistances, and, to nil 
intents. 2 33.5. . . 

Abd Whert a statute oasicth clerg>' intnsa of felpnj, it Ts only 
so far 

extetesi^y cbfrti 
nrw of tlia 
litert^yAtU 



clergy, 
d if.if. 335 , 


•Aftd^ti«!rtfcl%Ar tWVgy bfe ousted as to^tlie principal, it is not 
oiuted as to the aedessaQ^; if as to the occessa^ before, it Js i^c 

If where tfie primer is 

by^werttkw^ftolfe hdt & to a conviction by confession, hbr iia'^ 
to an attomder by puthvwry, nor. to a standing mute-.,. 

And in all those cases whereiii it is taken away, the indictment f 190 ] 
*' VOL. I. o 



m isaiiiiMiiilfvi?; 

6 f'Sud< AilOily 'tflilst hrin^ the cnSfe within the pinwiBlitMi' 

^thbst? sttitutes^'^hit^i in such o^s take tttvrty otherwise 

it is t 6 be allowed, thdiigh upon the evident!^ ic mhy Ikli dUit^ that 
th 6 truth of the fact appeui-s to be such) as is within the- special 
jirovision of those statutes thattl^ tiike aWay cler^; 1 If. 
H.Q17. 

Cl«i^may 4 . If the offence be within clergy, though in strictness of hiw 

So*^h"not prisoner ouglU to pray it, yet it is the duty of the jtidge < 0 ' 
pra^. allow it) though not prayed; and tliat, as well after judgment as 
before. S H. H.S2}. 

Burning in 5. Every person not being irtthin orders, w’hich once hath been 
the liand. admitted to the l>€nefit of his clergy eftsoons arraigned of any 
such offence, shall Jiot be adiuittod to have the benefit of the 
clergy. And every person so convicted for murder, to be 
maike<l wit)» an M. upon the brawn of the left thumh, and for 
any other felony with a T. by tlic gaoler openly in court befiuc 
the judge, before that such pei'son delivered to the oidinai^ . 
And if any person at a second tjme t*f asking his clergy IxiCauSc 
he is \vithin orders, hath not there ready Ihh letters of orders, 
or a certificate of his ordinary witnessing tl»e same; the justices 
l)efore whom he is arraigned shall give hini a day to bring in 
the same, whieh if he shall not do, Ijc shall lose the l)enofit of 
his clergy as he shall do tliiit is w’ithont orders. !• II, 7. c. IB. (»//) 
Blit the king may pardon tlie Injrning in the hand, as well in 
an appeal, ns upon an iiulictment. 3 Inst- H I- 

And a clerk in holv orders shall not he burnt in the hand. 
2 Inst. 637. 2 //. 11. 33!). [S-c note (2), p. I *>2.] 

And he may have Ins clergy, in cases xviihiii clcrg\’, a scconil 
time or oftener. 2//.//. 38!). (I) 

Conviction 6 , Xo Ilian sliall be ousted of Ids clerg\' a si coiid tinto by lla- 
bare mark in his hand, or by a parol averment, witlioiil the recort! 
Stxue. testifying it, or a transcript thereof acconling to the following 
statutes. 2 H. II. 373. 

/?y Me 34 35//. 8 . c. 14. The clerk of the crown, clerks 

of the peace, and clerks of assise fi>r the lime being, where any 


(m) By 10 G. 3. c. 71. 3. The judge may inflict a fine, or order 

the offender ([excc))t in manslaughter] to he whipped; wliicli Rhull 
have all the effects of bimiing on the hand. 

(1) hut he must produce his orders, 4 &5 ff. 7.c» 13. Thil, says 
Professor Christian, is a peculiar privilege of the clergyr tliat sen- 
ttmee of death cau never be (lassed oii them for any luiuiborof iq^n- 
slaughters, bigamies, simple larcenies, or utlier clcrgwable offeQi(;^ 8 : 
but a.layman, even if a peer, may be ousted of m^jgy.jarid will 
be subject to judgment of death on a .second cohvictmiyof a, clergy¬ 
able ; for if a layman lias Once beeh copVi^Od ti/niana!4b’^1ifer, 

on production of the conviction he may afterw^dA''adff'ei‘ *ileidthTor 
bigamy or odicr clergyable felony. 1 lila. Comm, 377. note (2). 

7 * 



aOaintler^ or conviction of felony sllftll/)>e Imd, siinU 

within forty days if the teitn be then, if not, then >vitliin twenty 
days after the beginiting of the term next foJiowing tlie said forty 
.days^ certify a transcript briefly and in n few words, coniuiiiing 
the tenor and effect thereof into the king’s bench, there to 
remain for ever of record. And the clerk of the crown in the 
king’s bench shall, nt all such times as the justices of gaol de~ [ 191 ■ 
livery or justices of the peace in every county do write unto him 
for die numes of such persons, certify to them without delay the 
names and surnames of the said persons, with the causes where* 
fore they were convict or attainted. But this not to extend to 
require certificates out of Jfh/rs, nor tlie counties of Chester^ 
iMncmati-r^ or Durham. 

And by thr. 3 JK c. U. § 7. Forasmucli as men who have once 
had their*clergy, and women who have once had the lienefit ol’ 

U)o statute, may happen to be indicted for an olleticc committed 
afterwards in some other county; the clerk of the crown, clerk 
of tlie p«icc, or clerk of the assizes, wliere siicii |K‘rson sliall 
Ih' convicted, sliall at the jvtjuest of the prosecutor or any other 
in the king’s behalf, cerlifv a traiiscrijn briefly and in few words, 
containing tlie cflecl atui tenor of llie indictment and conviction, 
of llieir having the benefit of the clergy- or of the Matute, ami 
their additions, and liio corUiinty of the felony and couvietlon, 
to the jtulge.s and justices in such other county ; which certificate 
lK*ing proiliiced in court, sliall bo a sullicicnt proof of llieir 
luiving had the benefit of the clergy or of tlic statute. 

And it seems that if the prisoner detiy that he is the Siune 
person, issue must be joined upon it, and it must be tried (hat 
lie is the same jx-rson, hofbre he can be ousted of elergj-. 
a H. JI. 373. 

7. By the 18 il/u. r. 7. Persons admitted to their clergy, shall 

not be delivered to the ordinary, but after clergy allowed, and «u-nuwed 
burning in the liami, shall lorthwith be enlargeil and dclivcretl ntier clergy 
out of prison ; or may by tlio judge be detaineil furtlicr in prison, 
not exceeding one year. 

And by the 5 A/i. c. 0. OlFendei-s burnt in the h.nml sh.nll, at 
the discretion of the judge, be committed to the bouse of cor¬ 
rection or public workliouso, not less than six months nor cx- 
cce<ling two years, to be kept to liaril labour. 

And by tlie 4 G. c. 11. § !■ Persons convicted of oflences w ith- 
in the licndlt of clergy (except persons convicted for buying or 
recriivJn|r stolen gfioda) instead of being burnt in the hand or 
whipt, may be tnmspoVted for seven years. 

8 . By the conviction, a person having h:ul his cler^ for- Forfeitur* 
foitptli uH liis: goods that Iw had at the time of the conviction, 
p 0 t>v|tl)standing liU burning in the hand. 2 If. U. 388. 

o 2 
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^ot to be 
fpunisbed 
^so in the 
‘i^ritual 
eouft. 


'Bene.lftijDJ^rsg. 

t 

the iuind |ie> pift pf 

cKaili^ aVkIiJtitommg <>fcbpjr good?,, ^ 

Ttoftp«senUy.wpon,his:lHii;piwift;4be,ia^qf,iJw p6g)it},fttbe 
f^Mored tothe pD88e$6touv<^ Jlisl^^,and 
<h»joy the pivfiu tliareof. ,■■ M 

And although he be not biM'qt.,.in h^ind, ^Mg, 

pardons it, he is thereby put in the same condition as it he were 
buj^t ill the hand, and ^re^ered a p^rsdn now capable to pur¬ 
chase and retain goods. ff. 389. 

And consequently? after clergy and burning in the iiand, he 
shall not he proceeded against by die ecclesiastical judge; for it 
amounts to a pardon by tlie king. 2 H. H. 389. 

And nlUiough a clergyman in orders shall not lie burnt in the 
hand, yet .after his discliarge he shall have tlie same privilege 
as if he had been burnt in the hand; and therefore shaiJ not be 
drawn in question in the ecclesiastical court, to deprive him, or 
inflict anv ecclesiastical censure upon him. 2 H.H. 389. 2 /v<^. 
637. (2)* - ■ - 

(2) WTien learning liccanie more disseminated, and reading was no 
longer a competent proof of clerkship or being in iioly orders, a 
distinction was drawn by stat. }• H. 7. c .) 3. between mere lay schvlars^ 
atid dorks who were really in orders. For by that act tlic tirst/ aro 
td be burnt in the hand: and the latter, in order to be o second time- 
admitted to clergy, must produce their letters of orders. This dis¬ 
tinction was abolished for a time by 28 //. 8. r. 1. and .S2 H» 8. c. 3. 6 8., 
which imposed burning in the hand on clerks in orders: but is beldr 
to have been virtually restored by I AV, G. c. 12. ^ 10.; and clerk.** iti 
orders claiming clergy are now sul)jt?ct to 4 & J> //. 7. c. 13, (See 
Hobnrty 294-. 2 IIuL P. C. 37.>.) 'J'hus all clerks in orders arc, with* 
oat anv branding, and of course without any transpoi tatioD, hne, or 
whipping (for those arc only substituted in lieu of the other), to be 
admitted to this privilege, and immediately disclmrged, aiul this 
as often is they offend (-t* Hh, C, 373. citing 2 Hal. C. 375.) Thi» 
of course only extends to cltir^aiAe offences: thus peers and cler« 
gymen btfore 53 G. 3. c. 162. had no privilege in petty larrenieSf and 
might be whipped, transported, or imprisoned and kept to hard la- 
bout, Ac^, though they were subject to no corporal punishment 
whatever on being convietcHf of u grand larceny or clergyable felony. 
See 4 B, C. 373. n. 3.- But now by .53 G. 3.c. 162. the courts may sen¬ 
tence p'mbns'bdnvicted before them af fdrmy ioitk dergaf or of fframi 
or pehiiarctnyt to imprisonment with hard.labour in addition to ot, 
wimdut other sentence; and in either case their gopdiiare forfeitedirj. 

1^ t Ed. 6/r. 12. f 14. = Lords of parlbuttMit, and .peers of thei 
refahrf having place and'vmce in parltem^, may have the benefit of 
their peerage equivalent to tb^ of clergy for the .^st pffencayvaL 
thdum they cannot read, arMl^withoot bemg bun^t in .the handier 
all offbnees then clergyable to commoners, and aUe fyp t}ie crimer 
of hDuse-^reaking, bfghwdy-robbery, horse^fteelinig, aed 'robbing, 
chorcbes .—Bmeu tf KmgeUm'% conviction .fof.bigamy, it 



J'O. Arid'that it 'ffeitbt^ ihfe party tni Mi'fcwSiUt; 
and consequently Ichable^.him to be a good'witnew. 2'ifat«vd^. 

"‘Ah(l''itE"'l^ aftCT'a rftani is iidfrdUed'tw ins clergy, 

itis'kctiorihbfc to call Tihii felon; heCMuschis oiFencti beiiig par¬ 
doned by the statute, all tlfc* ihikhiy and otlidf consequences of 
diiSUhi^ei!.' H Ifaw. 3G3: (rt) 

Mblu See €&ui*c 6 . 

Bier. See Cftiiwi). 


Bt'gamp. 


[See Ipoljjgnnip.] 



iG.IML arc they who have married two 
succtssivt lv, or one widow. '2 Inst. 5273. 

k * 


wivfj, or mure 
Gih^. 123. (o). 


Was held, that a pecreaa convicted of a clergyahle fchjny to be 
inifUediutely diacharged witliout being burnt in the hand, or liability 
to tnipri.sonment. 11 Ilarg.tSt. TV. 2^4. And tins thougli it was ar¬ 
gued that as the privilege of peerage under 1 Ed.G. <■. 12. was only, 
an extension of the henetit of clergy, and therefore only granted to 
those who wero or might be eiiUtied to that bcnelit, it was uot ihu 
i.riention of the legislature to grant such piivilege to feuudes, who 
were not at that lime entitled to clergy ; which was first given them 
in particular instances bv 21 J 1. c.G., but not generalJv before 3IK 
.S' M. e. 9. .<i (>. 

(ff) lly the civil law clergy is never allowed ; so tl»at pirates on the 
high seas had not the benefit of it. J/oo/r, 756. [Till noiv by 1 G^.4. 
e. !)0. ^ 1. Kvory person who shall be tried for any capital of¬ 
fence committed upon the sea, out of the body of any county 
of this realm, and within the jurisdiction of the admiralty, by 
virtue of any commission directed under 28//. b. c. 15., and shall 
be found guilty of any crime, whicli if committed on land would 
be clergyable, shall be entitled to his clergy in respect thereof in 
like manner and he subject to like punbhment as if he had com¬ 
mitted such offence on the land. And by j 2. All od'ence^ men- 
titirted in c. .W. against cutting and maiming,, which shall 

be committed on the high seas, out of the body of any county ol’ 
ihik realm, shall be utfences of the same nature respectively, ap.d be 
ilable to the some puntshmenta as if committed on land iir ^ng^id 
d^/de/om/, and sMwl be enquired of as tretisons, felonies, udder. 

8. iVl5. are Id be.] 

are properly’dtey who-have successively marriqd^.tw^ 

wtv^'rbuVAAIchaoor/rockons up seven-constructive sorts 

By’Ihe w«^tetr>:ttfbigamish and ho who married a wi^w, 
df 4'whfft^riAUeoftrod-from her^.h or* a prostimte, or two 

sisters, or his lirst cousin, was incapable of filling tlie sacerdotal 

o 3 ^ 


Restored to 
hU credit. 
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' 4 St. 9. C.5. Concerning men twice nxarH«l, ralied 

biffamif whom the histiop of Rome by u oonstitulton nnide at 
the council of Lyons hath excluded from all clerks privilege, 
Tvhereujx)!! certain prelates (when sucli poisons have been at¬ 
tainted for felony) have prayed for to have them delivered as 
clerks, which were made higami before tlie same coiistitullon; 
it Is agreed and declared before the king and his council, that 
the same constitution shall be understood in this wise, that 
wljcdicr they were higami before the same constitution or after, 
they sliall not be delivered to tlic prelates, but justice shall be 
executed upon tlieni, as upon other lay people, (p) 

3. 5^3. c. 2. If any ch rk be arraigned Inifore our 
justices at our suit, or at tlie suit of the pirty, and the. clerk 
boldeth him to his clergy, alleging tliat he ought not before 
them thereupon to ajiswer; ami if any man for ns or for the 
same party will suggest, that he hath married two wives or one 
willow, t))at upon tlio same the ju^tiees shall not have the eogiii- 
zaiice or power to try the bigamy by iiujuest or in other manner; 
but it shall be sent to the spiritual court, as bath been done in 
times past in case of ba-stardy. And till the certificate be made 
by the ordinary, the party in whom the bigamy is alleged shall 
abide in prison if he lie not inainjx;rnabJe. 

1 Ed. 6. r. 12. § IG. Every person who by any statute or law 
of tills realm ought to have tlic ben^t of cli rgy, sliall be al¬ 
lowed the same altliougli be batli been divers times married to 
any single woman or singlt; women, or to any widow or widows, 
or to two wives or more. 


Bishops. 

TJ'Oll bi-sliops’ lenses, together with those of other ecclesiastical 
corporations, whether sole or aggregjitc; see tit. lLfngr0, 

I. Of archhishap'i and bishops in general. 

« 

office. Can.mnct.Apost.\\S, 17, 18. 55. r. 1 . and 2. X.l.'21. 

pe Eigamis ordmandis. Lindw. 128. At last, (Iregonj the 10th, 
in the council ofLyon.*?, A.i>. 127-f., declared higaiiiistK ipem facto 
stripped of their privilege of clergy, and subject to the secular 
uutnofity. ^Eccrctul. 1. 12. [ITiis canon being adopted and CK- 
piatned in England by 4 Ed. 1. st. .‘1. c. o.J bigamy boCAiue no uiicoiu- 
mon counterplea to the claim of clergy. 4 Bl Cmu 163. in die note. 

(^) Tins statute was passed two years after the council of Lyons, 
vix.iti 1276» and is a pariimnentary declaration of the constitution 
tlierc made. Hus, lord Cohe says, the. judges rer|inred, beennso 
that constitution took from bigamists their clcrcy, and therefore 
tlieir Jives. 2 Insi. 274. 




, IJ. manner 9/ makhVf^ and coiuecralin^ 

arcWshdps ami hishopfi. 

Ml. Concerning residence at their cathedrals. 

ly. Concerning their atfc?idance in jmrliament. 

, y. SpiriUcalties of bishoprics in the lime of vacalioiu 

VL Temporaltics of bhhoprks in the lime of vaca¬ 
tion. 

VIL Archbishops^ jurisdiction over Ihcir provimial 
bishops. 

ViJI. Of sufragan bishops. 

IX. ()/ coadjutors. 

I. Of archbishops and bishops in general. 

1 . J^y llw iJivlacc to tlie form nii<l niaimor of making, ordaining, 
and a)^^ec■^•aLing oi’ hislioj)s, priests and deacon'^, (connrnicd by 
act of parliament, 3& X lUt.G. c. 10. 5i?c(>/X(i. c. 1.) 8 FJ. c. I. 
13 3:1 1 C. 2. r. 1 .) (:V(',ry man vliicii is to be ordained or conse¬ 
crated bidiop, shall be full tiiirly years of age. ( 7 ) 

2. liishop is from the SaNon hisenp, ancl lliat from the Greek 
£ 7 ri( 7 xo?roj, an overseer or superintendaiU; ,jio called from that 
watchfulness, care, charge, and f.iithfulness,' whicli by Ins place 
and dignity be hath and owi tli to tin- cluirch. fW. 22. (;•) 

.3. An archbishop Is the chief bishop of the province, who, 
lU’Xl ami iminediali iy nmler tlie king, liath snj)remc power, aii- 
thoritv, ami jurisdiction, ia ail causes and things ecclesiastical. 
(iW.I 2 . 

At, llrst, liie title of anlthishop seeinelli to iuivc l)een only 
a name i>f lionour; wlienco in some coimtrics. e.s]K‘cially in Italy, 
Siweml arc disUnguislied with tluit title, who indecil take place 
of, but have no powi r or auihoriiy over, otlier bisliops. Boirer's 
Ilia!. Fop. \ . I. p, I Itk 

Miiropolitan was a title given to the hishop of the vhief viti/ 
ofn province. Id. 

As was likewise that of prhmdr : he l)cing primus, or the first 
oir, the province: for such was the tiriginaf signification of that 
word in an ecclesiastical sense; hut in process of time, the tide 
oi* pruiuito was restrained to the bisliops oi some great cities. Id. 

A fujdrioreh wuh tl\o chief biblu»]) over several kingdoms or 
provinces, as an mcUbiKhop is of severaJ dioceses. Cm//- 20 , 

— . . —-■ — — ■ 

by the canon law is, that our saviour was 
■each at this ngc. Dist. 78. cup. 3. 


(7), Tlie reason giycii 
.h,^pti/;c(h and began tb pi 
fr') 8ce Diat.'ll. c. b 




.Aj^C ui . 

sons to bci, ^ 
made bi- 
!il3UpS. 


Bisliop, 

Hli.it. 


Arclibisliop, 


[ 105] 


. i(l»2rtleiitA9w0tBrititm9acefaeKevedtabaTehad8tlieiuii)ett^ittcdii- 
state *pislB9p((h s» JMmof ibo tnoei of jVaKhi‘ the Mottkviric* at Ca«a*ltou 
saasticai. <iR,(^sQinc 319.u6^1 !Ti , 

And ii|x>n the pope’s granting unto Aiutia ti poWer t(»;«rbet.d 
naelropolilwt ^ (York' (willi suboitUaation newctlielesa 1 to 
pKimate)v;Ork Horxer oliBer\*etl), that the reason!}of 
this preteat^ioS’with regard to York >was, because foruacrly under 
U^iUohuUts Vorl^ Jwd been an tuxhbishoprk:, as well ttsiljoiiduii 
abil CaerhKw. 1 Jffanr. EccL Hist oO. 

But At this du)?, Ute ecclosiasticnl state of Kugknd and Wales 
is di>'hied oidy into, two provinces or archbishoprics, to wii, 
CaiUArbur^ and lorA, Each archbishon hath witliin liis provinou 
bishops of several dioceses, 'i^e lu'chlushop i»F Cea^erba/y^ halli 
under him within his province, o!‘ancient Ibundations, liocbt^feti 
Ijvulottf No/rti'ich^ Lincoliij tUyy ChicktHer^ Suikburif^ 

Eaettr, JkUh and #fW&, /Jbrresftr, Coventry und IJtchJi^d^ 
Metejbrd^ /xinrfn/Zc, ^V, liavitPs, iimnjor^ anti Asopk; anti 
four founded by king Hen. B, erected out of the ruins of dissolved- 
monasteries, viz. CsioHceater^ Bri^toiy Peterborceiyh^ and Orjiird* 
7 hp archbishop of York hath under him fb\ir, viz, the bishop of 
the county palatine of Che^ert newly erecud by king H^. tt. aufl 
!Ukne^ked by lum to the archbiahoprkr of York (3); the county 
paiatme oS Durfuim; Carlisle ; and the Isle of }^la^L, annexed to 
the province of York, by king Hun. a pi'emur nuiidicr 

tlik archbwliop anciently hud, which time hath taken from him. 
1 ioM. 9i. 

Evenr diocese is divided into archdcaa)iiriev, wlujreof there be 
[ 196 3 • Juul every arclidtiiconry is j}aj*tcd into iluancries; ami 

deaneries again into parislics, towns and hamlets, i Jnst, 94. 

But this division int<» piu'islujs sounieUt not to Imvc lieen mudu 
oil at once, but by degrettt, ns churches front time to time were 
built and endowed by lords of manors aiul others, K)r the use of 
their tenants or other iiihabitauLs within such a district; and thfc» 
seemeil) to be the reason why tlterc are sonte plotTs ut this day 
which arc not in any parish, hut are cxlrnparochiul. 

Every bUliup, many oenturies atler Christ, wjik iinivorRul .in- 
cuinficiit of his diocese, rectnved all the profit^, vvhicli were hut 
o^rjngs of <levotion, out of w liicli be paid tho salaries of sneb as 
officiated under him, {is dcaa>ns anti curates in places apuointeih 
CM^'23,. 

n'Jhea dnirohe» liecame founded uml cadowind, be 
sent, ©iK Ilk <Jl©i^y, to rchkle, and to officiate in tluwe dhutelHs; 
renerving ridvertheiestf to fiimaelf a oertaiu number in hw c«tb»^- 
drai to qouiuwl and assist, him, which arc liow qalleti (loans oltd 
prebeiHlarfes ov esasums. 

- --.■ > '.ii*. ■ . . ....t. ....- IL ■ 1.. ... ■ .1 ' -/.r 

/f-H. c. 31. disMvera the bishoiirit'af Obciteil and the- 
Isle of Man from the jurisdiction of Canterbury to that of York. 



'•‘dut^^^ttVtfeDhUny !wai^olloel:the rayail ckyiofKeht; 

Mid’ waB’giren by kiujj Ethelbert, oin his ooUverd^ tt»'ohi!yBtMU)« 
ity, U)) Austin tliie arcbbishopithereofy ubont the yearof Dur 
L<^‘’596. '■ GodA^i Xli ■ .•!••,. i s-m,;:, .>> j 

'I U' ‘i^e’icxnindLT-(^terbury wf^tlte scat dC thu metmpoHlan, k 
hath under it twent^'-one biwops (a» botli U)een' suid): but k we 
oomidi'r itas thcseat of a dioeefiat')» so it compvehen^ only some 
part of Kent ^ the residue being in the diocese of -lioche^ke^)y 
togcUier with some otlier parish^ di^rsedly situate in several 
dU*cch6s ; it being an ancient privilege of this sec, that the pli^cs 
where the archbishop both any manors or advowsons, are tbefebv 
exempted from the ordiiuuy, and are become [Mscaliars of thef 
diocese of Canterbury, properly behm^ng to the jurisdiction of 
the archbisliop of Coiiterhury* God. 14. 

■ Thearchbisliop of C'Aiitei’hury is styled primate anti metropo¬ 
litan of <Ui Enghuid, albeit there is uuetiier archiepiacopal pro- 
vince within the realm; painiy, bccituse when the {>opes had 
mhren into llieir ow'ii hands, in a great ineasui'e. the archiepiscopal 
uutiH)rity, tiiey invested die archbishops of Canterbury with a 
Icgatine uuthonty throughout lioth the {>rovincos; and partly^ 
b^iiii; the<nrchbishop of Canterbury hath still the )>Qwer, whi^i 
the popes in times past usurped, and which by act M’ pai^ianient 
was again Uikeit from the of granting titciilties and dispen¬ 

sations in l)oiii U)u provinces alike. 

Yea luriher, the an^hbishop of Canterbury anciently had pri- [ 197 ] 
iimcy not only over all England but over Ireland also, ami fwaii 
him the Insh bishops t'cccived their ronsc'cration: tV)r Ireland 
had no otlier archbishop till tlic year 11.52. For w hich reason 
it was dcduri'd in the rune of the two first \orinan kings, that 
Cunterbury was the nM UX^politan cluirch of England, SHtitland, 
and irelniuh and of the isles adjacent: the ardtbislKip of Can- 
terlmry was therefore sometimes styltyl a puthurcb., and orftw 
HriUtMOui'i insomuch that matters i*ecordctl in coc}esi< 

astical afliiirs diti run thus, viz. amo mstri pWmo, 

sentndoy CitMl. 2t), 

At genend eouiicils ahroad, the atThbishop of Cmuerhury had 
the precedency of all otlier tirchliishops. God. 21. 

< Ai iKiinc hu hatii (lu* privilege to ci'own the kings of England. 

He is saiil to ho inthroimL when he is vested in the archbishop-' 
rk?; wluirow UwhopK arc said to be (kxl. 2i. 

He hull* pruUieH to bo his oOlcers; thus, the bishop irf Ijjii- 
doff 4» lufl provificiul dean; ilie hisitop of Winchester, his ohan- 
collor; >tlib bislwp of JinaAi luiciuuuy wjis Uis vice-ehancellotr j 
live bishop of Salisbury, his precentor; the bishop of W'ofc€«^, 
his chapluin : and the bisltop of U<x’hcsU'r (wlien time was) 
ra^riod lhe cross bdbre’him. <rorf, 14, 



m 
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><^e=laa^ jrMata andiqmlify'e^htclmplftinsr wUicUtiamonf by 
tiro,Nthan aoy fluke i&iilcmi^ to. ck» by statute. Cm/. H< ; 

In speaking and writing to liim is given tlie title of t/raae^ om/ 
mosi rerereati father vi Crw/. Cbatnu. I’r. St. 63. 

He writes iiirnseU' hy dixHue pnmidence ,* wUnvas bisliops only 
\X9Q bp lUtine pennission. God. 13; ('I) 

Archbishop 6. The £rst arcbbishap oi' Vuik tlnit we mtd oi» was Pauiir 
rf Ybrk. Grt^rv’s apfioititnient was inudc lucbbisluip 

there, about Uie year of our Lonl 623. GtW. 12. 

The province of York anciently cltumcd mul had a metro|X>ii- 
tan jurisdiction over all the bishops of Soithind, whence they had 
th«r consecration, and to which they swore canonical obethenee, 
until alfout tl>e year 1466, when George NevU iKiiiig at that time 
archbishop of York, tlic bishops of Scotland withdraw ilien»selvos 
from their olK'dIence to him; and in tlie year 1470, ]H)[)e Sextus 
the fourth created die bishop of St. Andrews aichbishop uiu.1 
metropoliuin of all Scotland. OwL 14. IS. 

C 198 3 archhisliop of York hath the privilege to citiwii the queen 

consort; and to be her }>erpeiuai chaplain. ('/uwih, 6.). 

He also, in like manner a'i the archhidiop of Cmuerbury, is 
said to l)c inthroned when he is vested in die archlH»hoprie. 
Oi)d.2\. 

And he mav retain and (|uaiiiy eiglit ehapiuin^; wln^reus a 
bishop can only qualify six. iiviL 21 . 

He also hath the tide ot ^/mcf. and auM falker iH CiW ; 

whereas bishops liavo tlie lith; of lord and rujld nrrrt ml jiitJier in 
God. C.'hand). (35. 

And he %vTitc3 himself/>//r/o7'/« j/rovtd^/ur, God. 13. 

Tiwir pre- 7. I'he archbishop of Caiiterlmry is the fii^t peer oi die 
m realm, and hadi precedonev. not <»nly liefore all tlie ollaa’ clergy, 
but also, (next amt immediately after tlie biotxl royal) l>etore all 
the nobility of the reahn ; and as he hath the precedency of oil 
the nobility, so also of ai! the great ofHcers ol stale. CitKi. 13. 

The archbishop of York hadi the pn ceileucy over all dukes, 
not Ixiing of the blood royal; as also Ixstbre all Ute great oliicen, 
ofstatc, except die lord cbunceliur. God. 11>. 


{4) hyf25t/en.H. c, 31. 'fhe archbishop of Canturiniry has die power 
of granting diji|>onsation8 in any case not contrary to the Holy Scrip** 
turea and law of God, where the pope med foriueriy to grant .theiii, 
w'hich i'b the foundation of his granting special Ueences to marry at 
any place or time, to hold two livings, and d*c like: uiul in dus also 
is founded the fight he cxcrlises of conferrinc degrei!*fl in prejudice 
of the two universities. 1 \Bh(. Cotnm,3H1. andsc<^l!?l 01 )/iusan'otf» Btit 
a Lataheth degree docs ^ot, qualify fhf dispchkatlon' tb hoM ’u’phi- 
rality within ifl Ifprt.H. r. 19. ^ 23. whi<h is cOiUirUtl to the degfec* 
cooKtTcd hy the two universities. ' I ///rr. CoMM. .'367. acAtcG^) 
Christian. 








And every otlicr bieliopi in’mpeot-oC'hie barony, haftb place 
of all the Imrbns of the realm, under the degree ^'viedouats. 

God. 18. 

8. The nrclibishop of Canterbury both tlie precedency of all Their pre. 
tho other clergy; next to him the archbishop of York ; next to oof 

him the bisliop of I^>iKlon; r»ext to him the bishop of Durham; tnolw. 
next t(» him the bishop of Winchester; and then sH the other 
bisho^M of l)oth provinces after the seniority of tlieir consecration; ‘ 

but if any of tliuin lx: a privy-councillor, he shall take place next ' 

after the bishop of Durham. ll/mf.H-U i Oug/U.ASG. 

0. Hytlie25 /Cd.S. .«/..5.c.2. it is tints enacted: Moixiiover, there Petty tra- 
is another manner of treason, where a man secular or religious son for* 
a/figt th his prdate^ tit n'hom he mveth 'faith and obedimee. hu'^prSalel* 

Another mannrr of tit{Ui(m] I’he first part of iliis statute is 
concerning liigh treason: so culled in respect of the royal majesty 
ngtihist whom it is coininittetl. And the sort of trciison spoke 
of in this clause is called })etit trctison, in r^iird it is committed 
only against siilijects. 3 Inat. 20. 

Slaytth his prelate'^ Aiul this was petit treason ul the common 
law. 3 Inst. 20. 

7h whom hr owrlh faith and obedirHce'] Petit treason doth pre¬ 
suppose a trust and olK*diciicc in the olfeniier of one kind or 
another. 3 inst. 20. 

[0. a. Prelates are incUuiod by name in tlie statutes which give 
ilie actions dr st:muhdis tnagiuitum. 2Ki<’. 2. (.5. 12Ric. 2. 
r. ll.J 


JI. J'onii and manner of ’making and amsccrating arch- ^ 199 j 

bishops and bishops, 

1. W1ien cilits were at first converted to C'lirislianiiy, the Rishoprie* 
bishops were elected by il»e clergv’ and people: tor it was at first 
then ihonglu eonvenieiu, that the laity, as well us tiic clergy. 

should lx: etHisidered in tiic election of their bisho^is. anti should Uw^pla. 
roncur in tin' election; that he, wlut wus to have tlie insj^ection 
of iheiii all, might come in hv general consent. A ifL For, 126. 

2. Hut as the iinmlx’r of Clirbtiiuis inereasoil, ttiis was found to 'nicnttoiMt< 
Ik* inconvenient: tor tumults wore raised, and sometimes mur- 

dors rommiltetl, at sucli |K>|>ular elections: anti particularly, at 
one time, no than three Jmndrctl persons were killed at stich 
nil election. Id, 

To prevetu the like tlisorders, the cmjx'JOJ^i lieing tiien 
Christians, reserved die election t)rhi{ihops to (hcmseJvcs; but ui 
smue measitro conformably to the old way, that is to say, upon a 
bishop’s deatli, the chaptex sent a ring anti pashwot staff to tbo 
empt^i'or, wliich hcdeiivcretl to the |Ktrson whom be ap]ximti.Hl 
to fw: l>isiiop of tlmt place. Id, 



RP? 

1 ^'’^ 

fliiftyhld imv^ MVjde^ft^di^^icieupbri'|iHric€6Vi#^td'^fiiH1bi%'brt)4M£' 
it about^thiilt the &Ildny!^^i"(§lt!ife<M^chtJH*h^■!^^6^^kl^^fe'^^’ 
election of’their bUhdps; ‘wh)<^ eleetforts wferc'nsiiallV cbhfit'ni^' 

at Roitm. ' ^ " . !''■•> 

But' prince^ had still sbrtie ptw+er in fK<we el^tidns;*'''Wild 
particularly in England, we read,'tliat in'tlid'^Siixon tiWriSj ^’If 
eccles^tical dignities were 'cttrtforred by tlie king in jWrr!?aiAtt?^if^ 
/n^tt$xAv.t, fiblx>t ofCrowlahd, in the time of Willlhtft (h^ iiort- 
queror, tells tJs, flint for many yeaw pitst there laid licen’lld 
canonical ‘ election of.pt'elat'^ for fhiit ihet' were dOmrtlt'e hV 
delivery of the ring and staf}'s the one signifying, that 

the bishop w'as wedded to the eluirch; and the otheV was ah 
ensign of liondtir, always carried bclba* him, and was a toktft Of 
that support which he ought to contribute to the dnirchj’ttrraffi'ef’ 
that lie was now become a shepheifl of (.'lirisi’s flock. Hft, ’ ■ 
Lord Coke established the right of donafiim in the kings of 
this realm, upon tlie principle of ibimdarlon and projierty: forthrff- 
all the bishoprics in Engiand were of the king’s foiintlatiotij niid 
• diereiipon accrued to him the right of psitroiiage. 1 13^. ’9^1-. 

t 200 J 8o also the bishoprics in Wales were fbnndctl by the= ^rlhbt* 
of Wales; and the principality of Wales W’os liolden of the klbg 
of England a.s ofhiscrwvn: and when the princijrality of W'ales 
for treason and rcl^dlion was forfeited, the patronages (if fho 
bishoprics there became tmncxod to ihc crown of KngTand. 
l/nj/.97. 

And in Ireland, the bishoprics are still donative by leitcts 
patent at this day. 1 Saik. 136. 

The proprietor of the Isle of Man is patrim of the bishojyrk* 
therp; but the archbisho]) of York dotli hot (^onstHrmte him, till 
the brOad seal of the king’s consent be pixidiiced.' ,Tdhnit. 29. 

3, Hildebrand, who was pope in the reign of king' Wflltiiini 
the conqtieror, was the first Who opposed this way of ilinkt^ig 
b^ops nerc; and for that purpose he called a council df 110 
tfiiSidps, and; excomroimicated not only the emperor Henry 4: 
but also all prelates whatsoever that r(?ccived inve^thure »t fhd 
bauds of umpeniror of nnvlavman bv delivcrvdf the ring’imd 

■ ' ■ ' iw. , 1 ^.. , 

Biit ’ notwithktahdhig that ejtcommutiication, LottfoAHlt’' Wfe* 
inadd'l^jfoiihop of Cattterbory at the same time, 
bedding to but the 

Bi9d&Ci ''^e^'‘nhr&Ty ar«^, thot Vas cliosehM^ Uie'^nib^ 
mdn^ of tbiS^chWrchV 'fogcfocr With-the Inlty afWil' 

EnAn^ in the Icibg'* council. iSf. , ' 

Howbeit, Anscletn d»(LftotWrtpli‘lo*Wcdcpt ihe^rdhbfriidpifo- 
by d^very ofthc ring ^dsfalT, tit’the h'Arid!S''d!P Wil^i^n^R'Afrti'f 







bji^T^;fftqi:^(f,9r,(?f^j^r^jpgr^ :^fn4i^wa» 

bjfii1erv,^yitb».W|^itp,^)Up9sq:qf,y%pxlpSi.4^ )>!> pvpd^cfamm 
Ihi^ .^PP^ delivery,, of tl^e ring-a/id :i^,.,an4'he, ^.re¬ 
garding tlmt prohibition, but insisting; op |iia prerogative,'the 
ar^hhitihup. refut^ to consecrate tiiosc bi^hofV’ wl^oni the jetng 
h«4 appointed. , ^At which the king was so much incensed, that 
he coouziauded the urdibisliop to obey die ancient easterns of the 
kings Uw predecessors, under pain of ^ing banished the kingdom. 

This contest grew so iiigii,. dial die pope sent two bishops to 
acquaint die king that hu,woulc|i ^Qonivc at this matter, so long 
05 he acted, the part of a good in oUier things. Where¬ 

upon. the king commanded the arcraisliop to do Iiomage, and to 
oonaepruie those bishops wlioin die kbig liud made; but.this 
being only a feigned message to keep fair with the king, and the [ 201 J; 
archbishop.haying received a private message to tlic contrary, die 
nrchbirsiiop Stii) disobeyed the king. And at length the king wn.s 
furj(K.d.Co yield up ilie point, reserving only die ceremony of homage 
to iiiinscif to the bisiiops in respect of die temporalties. IfJ. 

Amlkipg .John ui'tcrwaids after several contests, by his charter, 
acknowledging die custom and right of die crown in former 
tiincs, yet grantetl hy common consent of the barons, that die 
liiahops should lie eJigU^hi by tlic chapter; which after was 
conhrmed by divcis acts nf parliament. M’^hicli election by the 
chapter was to Ihi a free election, but founded w ithal upon the 
king’s (rtnf/e (f (siire ; :iiul aflerw}in.l.s to' have die royal assent; 
and the new.elccUil bishop was not to have Jiis teni{)oruIties 
rcKtonxl, until ho had cworn ailc^iiuice to the king; but it was 
agreed, tbut confirmation and coasecraiion should be in the 
power of tlie pu))e: by wliich means lie gained in eflect the 
dispoaal of all the bishoprics in England. 1 Inst. 13-1:. Gibs. 104. 
^SaiA.lU - 

,3nt ncidicr was lie content with Uiis power only of confirmation 
nod consecration, but wouUl oftentimes collate to the bUhpprtcg 
himself :'Wltcreupou by thq statute oi' the 2a 3. si. fi. it was.en- 
acted as fiillowetJi; viz. The free election of archbishops, bishops 
iillpthcT dignities and Ixmeficca elective in England, shall bold 
from henceforth in the nuinner as they-were granted by die 
kipg's pfpgti^ilprs and die aucQ^turs of oUier lords, founders ,of 
thg-saij di^pitiqa anti otJier beneiiccs^ And in case that reseiwa- 
tian,jlCp||gigH^,(M' prPvMK>*\l*? % ‘he court of Rome,, 

miy. Wthifihwprfe or other benefic^ ip 

thi . frmpjeloctions nloresaid; the kipg sh^l oaye 
for that time the colle|jions..lq. die acc)ibishopri,os and <w]^ 
tligt^des.elective .which ,ofi ^ adypwry; su^ a^ his prpg^- 
tors hqa before thni; free ejection, was ^anletl; since tfi^t the 
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j t ltMii ii ' WM fVrst'i granted by the king’fiprngehiim'fi tlj^ii A certain 
^rm condition os to demaiHl licence W '^ie king to choosey 
and after llie*<ielecd6n to have his royal assent, *and iiot in' other 
manner; which conditions not kept, the thing ought by reason 
to resort to its ftrst hatui'e.. fs. 

4. ' Afterwards, by the 2d H, 8. r. 80. All papal jurisdiction 
whatsoever in this matter was entirely taken away; by whieli U 
is enacted, that no person shall be presented and nominated to 
the bishop of Home, otlierwise callctl tl>e pope, or to the see of 
Rome, for the oificc of an archbishop or bishc^; but * tlie same 
dioll utterly cease, and Ik: no longer used within this realm. § 9. 

And the manner and order as well of the election of arch¬ 
bishops and bishops, ns of the conftrniation of the election, and 
consecration, is clearly enacted and expr<‘ssed by that statute. 

5. Afterwards, by the statute of the 1 Jui. t>. c. 2. all bishops 
tics were made donative jgraiii, as tbrincrly they Itad been ; by 
w^ioh it was enacted as foliowetli: l ornsmuch as the electimis 
of archbishops and bishops by the deans and chapters, be ns well 
to the long delay ns to tlu* great ctjst and cimq^es of such ftersoiis 
its the king giveth any nrcltltishopric or bishopric unto: and 
whereas the said elections be in very dts^tl no elections, but only 
by a writ of cofiffe fFes/ire have cidours, slaulows or pretences of 
elections, serving nevertheless to no purpose, anti .seeming also 
derogatory and prejudicial to the kiugV prerogative royal, to 
wlioni only appertaiuetii tite collation and gift of all archbishop- 
lies and bishoprics and sunragnit bishojis wiihiit his dominions; 
it Is enacted,.that 1‘rom theiicefortii no anujt' tl'eMire l>e granted, 
nor election by die dean and cliapter Ik: iniule, but tluit tite king 
by his letters patents may collate. 

And it hath ly'cn supjK>st*tl by sonic, that the jirincipal intent 
of this act wa.s to make ih'nns and chaptei'K less. iKrcessary; and 
thereby to prejmro die way lor a dissolution t»f Uieiii. Cube, 1 IS. 

6 . But this statute was aftenvnrds repealed (5), and the matter 
was brought l^nck agiiiii, and still resteth Ufimi the statutt; of the 
25 i/. 8. e. 80. (as hereafter foliowetli). 12 Ok H. 

-' 7. AVlien a bishop dies or is trartsluti'd, the ilenn ami chapUT 


(5) It was cgnlirnicd 8 EL r. ]. r>. and repealed 1 M, «nu. 2., e.^.. 
wlucn iart'ucaled 1 J, l.e. 8?. ^ 4-8. itnow .iccnis expired siuce 
c, $0. is revived by 1J5V. e. 1. '§ 7. .See J 2 Hf/f. 7. Co, Lit. 134 
A bishopric in In^iand is donative by letters patent, without 
Cttdrre at itifs day of St, Darias v. Litt^ 1 SatA. I2(r». 

PriHnerj^.') \ add this as well before as after stut. Which, 

in affirmatiem Of the coititndn law, gives the Kovercigrt power so ^ 
create a bishop. Brim v. Awtron, Cr&, Jot:. A bishop Of 
Irelatid or Man has the title of bishop here, at being a bishop of the 
uiHversal church. Palm, 345. 






certify' tho^kiiiff'tiierM^ ta chftncery, ah A pniy lenrie d» lomg' 
t(»-inwce>deatiOT.';^d€f. 89. *' w * ..: 

' d.' U|Kni‘Whicli it'is enacted,' by the 25'Zr.8. 4ti‘S0. That at 
cnreiy nvddanoe of aify archbishopr^ ai^bitliopnO) the king* may 
grant to the dean and chapter a tkraioe' imder the great s^, at 
of old time hath been accitstomed^ to proceed to electioa of an 
arcbbldiop ur bishop. §4. i ,- 

' Whidi licence is called in Frencli conge tTeflirei diat is, leave 
to choose. Terim ih ia ley, 

9. And with the licence, a letter missive; containing the nntAe 
(if tlic pet'son which thev shall elect and choose. 25//. 9i 
r. 20. § %. 

10. Hvvirtue of wliich licence, tlie dean nnd.chc^tfer shall mth 
all sp<xHi in due Ibrin elect and citoosc the said person named in 
iholettc'rs iniKsive, and none (»tl)cr. 25 //. 8. e. § 4<. 

Ami if tliey delay their election nl>ove twelve days next after 
such licence or letters missive U) them delivered, the king shall 
nominate suid present, by letters patent under the great seal, such 
]>ersoii as he shall tliink coin eniciit, to Ixi invest«'d and coiLsecnited 
ill like* manner as if he had betm elecU'd by the <leaii and chap« 
ter. §4, 5. 

11. After election, then there must be the consent of the per¬ 
son cIccuhI; in order to which, tlie proctor, cmistiiuted by the 
dean mid chapter, exhibits to him the instrument of election, ami 
prnyelli his assent to tlie same: which a»seiit is to be given by nn 
iamnimcnt in form, in the presence of a notary public, (ribs, 110. 

12. Ami if the said tlean .and chapter do elect wiUiin twelve 
(lavs OK albresuid, then thev sliall make wrtifieiidon tliereof to the 
king under their common s(*al : after whicli cerlitication, tlie per¬ 
son so elected shall lie reputed and taken by the name of lord 
(‘leeteii of the. said dignitv and oHico that he shall be elected to. 
25 //* 8. r. 20. § 5. 

And if the dean* and chapter, after such licence shall lie de- 
liVefcd to them, proceed not to election, and signify the same 
according to tlie tenor of this tict, within twenty days next 
nfter xurii licence comes to their hands: or if any of them admit 
or do any other tiling contrary to this a<*t, then every such dean 
and particular |H:rson of the chapter so oU'eiiding, and every of 
(heir aiders, counsellors simlalH'ttors shall ineura^riMwmre. §7. 

18. And then making anti fija/ty on/y fo the king ns 

shall'be ap^ntxHl for tlie same, (he king. !>y letieis pnteuts under 
hiH giwat ‘‘gid ^liall siguUy the said election, if it lx: to tlie dignity 
of a bw4t>p, titan to artdibisliop of Uic province, if die see w 
die saUl arclibisliop isJbU and not void; mul if it be v<Mdjf,tbe*i 
to any oibcr archutahop vutbm (bts realm or in ady otltor. the 
domiaions, CcMpiiring anil commanding him to confinn tlu‘ 
•wUo election, and to invest nml consecrate nic person so electeil 
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iKgHify iHtu !» 1 s >te 4 ^ 4 n]^Jl!yW'tire- 

iii^ 19*^^ beoedicft^s^ ^ft^fftobnAs fjfcd 

tfkhi^'musM l^ihe teiixe^’^khout «aing-^ the'i^'c^ jlci^c 
in thM^'^emH^ AMcTlf b« elected tb tlie dimity of an 

MTclibishn^ theft'tlM‘ldn|[^ thon^ electiontbone 

archbishop nn^tifpb odMl* bis!id}38,'<br else to ./hw* bi^iAbps wkhin' 
this' tCahtt of^ljb any othesr: the kJii^’s dcmninitMKh requiring •nd 
commaitding them, with all speed itiich celerity, to roiihrm the 
said ‘Section, arid to invest and conseemto the said pereori so 
idccto d todieoffieeand d^ity that ha Selected uhld^ ahcVtoji^e 
:[;. S04 ] and use to him such pail benedictions, cerembnies and all othet' 
things reqnisite to the same, without suing to the see of Home in 
that behalf. 25/f. 8. r. 20. §5. 

Such ooM and fiaftp only to the king"] Instead of tins, beftn c 
the reformation, an oath was taken to the pope and we of Romo, 
in these wortls r “ I John, bishop of P. from this hour forward 
“ ^all l>e faithful and ol)edietit to St Peter, and to the hofy 
chui’ch of Rome, and to my lord tlie pt>pe ami his succesBors 
canonicallv entering. I sluill not Iw of coai^l bor consent, 
“ that they shall lose either life or m«nher, Or shall l)e taken' <»»* 
“ Suffer any violence or any wrong by any means. 'I^eircotiasol 
tome credited by them, their mt5sscngv^s or letters, I shall not 
** willingly dwcover to any perstm. The |>«pacy oi’ Roino, tl»e 
rules of the holy fntheiN and the rcgnlitv of St. Peter, I sJwiIl 
** help and maiiituin and defend .'igaini^t all men. I'he Wgitte of 
“ the see apostolic, going and coming, I hIuiII honourably cn- 
“ treat. 'I'he rights, hotumrs, priviie^ and Hulhoriiies of iIh* 
church '<Sf Kornc, and of the p)pe ami his aiiccessoiii, 1 shall 
canse to l)e conserve<l, defenaed, augmentetl and ]>romote<l. 
“ I .shall not be in counsel, treaty, or any act in the which any 
“ thing shall Ik iinomrK>d him or Um? rhutvh of Rome, 

’• their rights, stats, honours or powers. And if I know any 
sxich to Ik moved or cotnpoased, 1 shall rUs^t it to my |K>Wer, 
** and as soon as I can, I shall atrverttse him, sttcK as may 
pve him knowledge. 'Ihe rules of tlu3 holy fathers, the de- 
crecs, ordinunct's, sentences, dispositions, reservations, pro> 
visions and commandments apostolic, to my power I shall 
keefh' cause to be kept ot others. Heretics, schlsniatics 
«* fibd rebels- t<#oar holy father and his saccossors, 1 eh.all resist 
imd pmegffCe to ray power. 1 shall come to the synod wl^n 
I i be lened by a ennonicai impediment. 

** The throrfMi^ dr the apostles i shall visit yearly personaby, 
« or by J AM tm ^ieBa«e.rar acR pornttsfom 

<< vdlboift tha papeV coona^ So God li^ me afW the Uafy 
erangelwts.'^ i Sunutfs i 

It is true an oadt was ^sb taken to the sdskfa had^-abew 
of qualifying the oath ^tb the pope; beginnh^ thus: 1 



*■* lollop P; utiei^ renounce ood ekiarly £MQRa]^r 4 »ftU- sfxdi 
cluu&Mir," womiU, sentences and gt*«nts» wfiudi 1 h&ve or shall 
have heretd^r of the .pope^a lipUiiess, of or lor |iie blahopnck 
“ t>f P. that in anywise hath l:i|eU| or* hereafter nnyt be 
hiu'tful or pr^odicial to your jour heirs, successors, [ 205 ] 

« dignity, privilege, or esUteoroyd.” [And die rest is an oath 
of oliedivnce.to.she king in temporal matters.] I Jiurnetfs mu. 

Ikform. 124. 

And die inconsistciK^ of tliese two engagements seems to be 
wliat Wuu Kufus declared in his time, in die cose of archbisluip 
Aiischn, that he could not possiidy observe at the same tini« 
lK)th the fidelity which he ow^ to him, and his oliedicnce to dia 
a}X)stolick see. 117. 

t'ottr bishops'^ That is, ibur at the least. Oilts* 111. 

Pull] So that the Ibrm of consecrating according to die Homan 
fioiitihcal (though without hulls from Rome) seems to have con¬ 
tinued after the making of this m't, viz. nil Henry the oighd/s 
reign, and dll the establishment of the new Ibrm, in the third 
year of Ed. 6. Gibs. 110. 

14. 'I'he meduxl uiu! order of confiruialion wiU lie Ixtst under- Confirm- 

stood hv a brief iiccouiit <if the wjwral in>trunK'4il>* exhibited and 
« 

applied in the course of it: 

(1) 'i'he king’s letters patent; by whicli the royal assent to die 
t'lection is signified, and the arohbisliop required to proceed to 
ctutilriimtion. 

(2) A citation ugainM opposi^rs; which (the time of confinn- 
alioit being first fixed) is published and set up, by order and in 
the ii.uue t)f tlic tu'clibisliop, at tla* churtli wliere it is to be heki: 
as Weil U) notify the <lay of eonfirniaiion, as to ciie all opposeis 
(il any there l)e) who w'ill object aguuirft ti»e said election, or tlie 
|)»‘r.son elec'ted, to appear on that day, according to the ilirection 
«»f the ancient tVtnoii law. 

f8) 'I’he ceruficnie or return made by the proper officer to die 
iircnbisliop, of the due execution of the said emuiou. 

(i) 'Hie aiuimistiUm to ctmlirin; which U usually performed 
hy the arthhishop's vicar general. 

(5) The proxy of the dean imd chapter; by which one or 
more persons are delegateil by the d(^ and chapter electing, 
not only to prestait in their names the imtniment of election to 
the bishop electtd to obtain bis consent, and to present die 
letters certificirtoyy of dection to the king, and to pmy die royal 
a<aent in onler to coidinnadon; but aho at du* timo of’ contimi- 
ation (the said letters putents and coimnission to exiiibit sut^.his 
prrac)' beinff first rou) in vimic tbereol’ to present die Uebop 
elected to Uie archUshoK vfew* general or surrogate; and in tfeo 
coumo.of the oonfirmiitioo, to iSo whatever else is necessary to [ 206 ] 
1>C done on the part of tho dean and chapter. 

VOI.. 1. 
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(G) 'Hie fiist sciiedulc: The saul p<)Ctor in t!»e name nf tlie 
dean and cha]>trr, exhibiting tlie citation and return al)Ove- 
mentioneth Phil’S that the opp(w«oi'a (if any l>e) not iippearin^, 
may be pixmoiinml conbimu^us, and preeltided from fintlier 
opposition, and that the dbnfirtnation may be ()roceede() in; 
which is accoixlin^ly done by tliis gchedulc. 

(7) A suminoiT petitioti: This in the petition of the said 
proctor, liiat the bisliop eh'ct may l)c confirmed, upon his aliening 
and proving tiie r^iilarity of the election, and the merits of tin* 
jK.‘rsoii electeti; whkli lie doth in nine articles; sotting fortli, 
Tirst, that tiie see was vacant, and hail !)oen vacant for simie 
time. Secondly, that the ilean and cliapter, having first dcsiivd 
ami obtiiined tlie royal licence, a[>jv>intcd a day for election, and 
duly sinnmoiieil all persons conccriusl. 'riiirdly, that on tluit 
day, tiiev tinanimously cliosu the [H’vson now to U* conlinned. 
Fourthly, that the eli'Ctuiu was duly pulilislioii and declaiXHl to 
the clcpgv' and {K' 0 }ile there assembled. Fitthly. thsu at tlu’ 
rcijnost of the dean and chapter, the person so elected gave his 
consent to the election. Sixthly, that tlu^ person electisl is suf- 
deientJy t|ualilieil by ago, knovvletlge. learniiisf, onlers, »»brieiy. 
condition, iulelitv to the kini^, and pielv. Seventhlv, tliaf tlu* 
dean and chapter, Uinler their seal, intimaKil the election, and 
tile name of the pt ision electeil to till- king. Kighlhly, tliat the 
kinir had uiMti the roval assent. Ninthly, that he liad, l>v his 
h’lteiH pat*nt, required llic [)er'i>ii eleeied in ho eouhrmed, 

iUI wliicli articles coneludi \iith a |H'tition, time in piu’suaiu*' 
of the premises, cnuhrinatam inai he decreed. 

Then till! suniinaiT ju-tiiinn is julniitti’d, am! the court ilocree.s 
to j)roceeil thereupon, and assign him a term immediate, to jirove 
the particular uialtei's i'ouiaiiu-d in the petition; for proof 
which he exhihits tlie process of the election made by the dean 
and chapter, llu- eoiisont of tlu; urolihishop or bishop, ami tlu 
royal iwsseiit; and then prays a lime to l>o presently stssigneil for 
final si'Uteuce; whlcli is ilecreed accordingly. 

(H) The second schedule: licfore svnlencc, a second pvavo- 
Tii/.ation of tiic opjKisi rs (if any he) is made at the foriMioor of 
the church, ami (none appearing) they are dcclarctl contu¬ 
macious, by a second scliixluie. 

But if any appear, it seeincth that tliey shall lie admitted to 
imUce tiicir exceptions in due form of law. 'i'o which ptirjKise, 
a passage in ('ollier’s ecclesiastical history, vol, 2. jwgeT'fA, is 
npplicahie. > “ iSooti after the recess of the parliament, hisboj) 
Loud was translated from Bath and Wells to Ix>mlon, and 
Mouiilaguc pnmiotetl to the mm* of CdiieliestcT. Before he was 
consecrated, an uiiex|K‘Cted rub was thrown in the way. At 
the confirmAtioii of bishops there In public miik*c given, that if 
any jH*rv>ns can object eitlier against the party elccKxl, or the 
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le^Uiy <»(* ihc election, they «ro to iippcar ami tlieir rx- 
ce}>tious at the day prefixed, 'llits intimation bcin^ ^iven, one 
a bookseller, attended with tlic mob, appettrin^ at the 
confinnatiou, excepted against Moiintiigiie, n person unquali* 
fitrd for the episcopal dignity. And^be^mewliatpurliciilav, he 
charged him with popery, arminiunishi, and other hetei'odoxies, 
for which his books had been censured in the former parliament. 

Ihit J.)r. iliiH'Sf who then officiated for Hrent, the vicar general, 
<lis:ippuint(xl this claillenge. lor .Jonc-s had made some material 
oinksions in tlie/w/w»<rr, and noioflefed liis objections in form of 
law. Particularly, llic exceptions were neither given In writing, 
nor sigtied by an advocate, iioj' presentetl by any proctor of 
the cotu't. upi^u the fiiilure <ii' lliese circumstances, the a>ii- 
lirination went on,” 'Hie parliament, not at fii'st a[ipri/ed in 
point of f<»rin, were dissatisfied with the cnwluct of the vicar 
general, and inquired into the l)eliavioiir of Or. Hives on that 
occ;u»ioii.—— Upon which it liatli l)e.i'n ol)st'rvc'd, 'i’hat Or. Hives, 
a most einiiieiit civilian and canonist, admitted tinit the O]i|>o- 
sition was good ajul valid, hud it been legally ortertnl: and that 
thi' parliament t)f that liiiU" proceeiK'd ujxui the s:inu* o]>inion. 

(9) 'I’lic oaths: 1 lu-se are fimr in mnnh(;r ; two (vi/. the oaths 
of allegiance and supremacy) in conlinanity to the statutes of the 
realm ; ami two otliers (viz. the oaths of siimjuy and of olK'diencc 
n> iIk’ archhisliop.) in confiUinitv to liie roles and canons <if the 
ehoreh. ts) 

(H>) The (lelinitite sentence, or lla- act »)f confirmation; hy 
which tli»‘ jiulgi* eommitli'di to the hj>iio[> eleeietl, tlie care, 
governance, anil adiniinstrution oi' the spiriiuaities: and then 
ileerees Inm ti) In: installed (»r inthnuiized. Orhs. MO, 111. [ 208 ] 
2o, 2(i, 27. 

And ihis is ix'rforined (in the ]>n>vince of ('anurhiirv) by 
niaiuboe from the archbishop to the archdenci>n of Canterburv; 

Ui whom till' ngl»t of installing the bisho|)s of that pixnince hath 
ancit nllv belonged, and di>tii still belong, (iilis. IIS, 

(M) Finally, n public notary, l)y the archdeacon’s command, 
rectuds the whole matter of fact in this atliur, in an iiistnimeiit 
to remain jis auihentic to |K)sU'riiy. CtinL 27. 

Alter i‘leeli«ui and cotilirmation, and not lx*fbre, the bislmp 
is fully iiivestetl U> exercise all spiritual jnrisdirtion. 11 f. 

lint he nmy not sue fur his teinpm-uUie.s till after consecration. 

U'(Uf. (\ 40. p. 423. 

15. UjH>n n/wtw/a/mH nil the aforesiiid ct^rtmonics arc ob- Conseem- 
st*rvcd: but ron^tcraiion in U«it c;vsc is not requisite, lx*cause 


(ft) l or lb€ two first oaths, see tit.a>atbj5, A).; for the :kl. ^imanp, t.; 
uiul lor the last, !.'»• of this title. 
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But ill the. 9t' CT^tisQnixiie ^ <Hi a? : . 

Xfae.coitseQFft^pj^^nll performed vipon spp)e. Suivduy 
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As -to Ujie .ofi-cOji^crution; the dpan . atul, chapter of 
Ciinterho>^’npeieut r^ht of tliat church, that 
eirery bisliop of the provjuce is ^ be co,ps^i;atw io.jt, or the 
archbishop tp recent, from, them a licence to consecrate else¬ 
where* AndjWp are assure^ that a lon^ succ^si^o of licences 
to that purpo^' are. regularly entered m the, registry of thal 
church. Aud although hetween the years 1235 aud 1300, that 
{mint was coiitrovertctl with tlie chapter, it ended in tlieir favour 
and iu the further couhnnution of the, privilege, \yhich was first 
granted by Thomas Jkeket, and afterwarils confirmed by St. 1x1- 
niuad* Aud in Cranmer’s register there is a inemomnunm, that 
up bishop may be consecrated without the church pf ('auterbury, 
but by tile special licence of the dean and cliaptcr of Canterbury 
under the chapter soul. Gibs. 111. 

Ill order for consecration, the arclihishup (or some other 
hishup appointed) bludl lieghi Uic eoinmunion service: another 
bishop shall read the epistle; and another bidiop shall road the 
gpspcl. Ami after the Nievne creed luul sermon,, the elected 
bishop, vested with his rochet, shall l>e privnaited by two bishops 
unto tlie archhisliop of that province, or to some other bishop 
{^pointed by, lawful commission. Form of amsecr. 

riieii shall the urehlusliop demand the king’s mamlute for the 
consecration, and caune it to Ik,- read (as in tunes past the pojH‘\ 
inoiidute was Jn like manner deinaiuleil, as is required in the 
pontifical). Form (if atiuiicr. . 

Aud the oatlis of allegiance and .supremacy slioll K' muiistered 
to the persons elected. Form of constcr. 1 WiH. c.8. 

And then shall also he iniiii.stercd unto tfieni the oath of due 
obedience to the ardibishop, as followeth: In, llie name of 
“ God, amen. 1 X. clioscn bishop of . the church and aco. of I\ 
*Vflo profess and promise ail due reverence .and obedience to 
file arclilfishop, and to the metropuliiical diiirch of C* and to 
their succcs^irfi: so help me God, througli JjBSUs Clirifii.”—- 
lifut this ppfii fiudl not be made at the coiisecraiUop of an arch- 
hhhop. Form of consecr. 

To t/ie arcAbishop and to Me /aetropoiitical 'churchj^ Tliut is, 
ciUie^ when the see is full;, or else in the vacation, when tlie 
archicpiscopal j urist|ictiou Is vested in the dean and chapter. 

Then after divers and answei;5i .touching,episcopal 






(6) Joites, 160. Fmrts and another V. Askimfh. 



officQ, arid before tTi'e act of'?<)ns^Crdtirtrii'tll^'ftis1^dj[>*^^eW 'shall 
j)ut on tfie rest of the episcopal habit, itf ‘ 

According to the office in tfie S Ed. 6. the staff ^waa 

delivered to the bishop; which delivery irt th^e I^man pontificiil 
is preceded by a consecration of the dtafl’i arid followed by the 
consecration and puttinff on of arindf in token of hfe'mrtrribge 
to the church; and of a mifre as an'helmet of JarCngth arm 
salvation, that his face being adorned,' a!ul his head (as it were) 
armed with the horns of both teshiments, may appear terrible to 
tlie adversaries of the truth, ns also ih imitation ot the ornanieiits 
of Moses and Aaron; and of gloves^ in token of clean hands and 
heart to be preserved by him. All which, and many other like 
ceremonies, our church hath laid aside; retaining only sncli as 
are most ancient and most grave. GiVw. IIB. 

But at the end of iho common prayer Ixwk established by 
jmrliamenl in the second year of Edward the sixth, it is orderctl, 
that whcnscK'ver the bishr.p shall celebrate the hoK' communion, 
or exercise any other public administration; he shall have upon 
him, Ik'skIcs Iris ri>chel, a sin plice or alb, and a cope or vest- 
iiu'ui, mid also his pasStoral suiif in his hand, or else borne or 
lioUten by Iris chapiain. * 

And in the rubric liefore the common prayer in our present 
liturgy, it i'^ ordert d, that such oniaments of the churchj iind [ 210 ] 
of the mirristei's thereof at all times of their minhlration, fehall 
Ik* retained and he in u»e. as were in this clmrcli of England by 
die authority of parliament, in the st'cond year of the reign of 
king I'Alward the sixth. 

Ami if anij archhishup or innhop^ (tfltr f^uth rlirfio}!^ homina- 
iioH or pn'sentation, skaU he .'‘iijnijicd unto tUnn hy the khufs let¬ 
ters pfife7itSf shall refuse and d(t not ronjinn. invest, and eonse- 
crate with all due eirenn/stnnee as aforesanf within fwoilp days 
next after ihv khnfs letters patents of such signijivniiem. or pre¬ 
sentation shall come to their hands : or if any of them., or any tdlur 
]H’rs4m or personsy admit or do any other thing contrary to the 
s/atide off/te 25 //. H. e. 20. in smh ease every jterson so offtndwy, 
their aiderSf eoniisellors. andalH ttorSy shall incur a pretimmirc. § 7. 

ify the eighth Canon: Whoevoi* shall affirm or teach: that 
the form and mariner of making and conseemting bishops, priests, 
and deacons, containoth any thing in if that is repttgnant to the 
Word of Go<f; or that they who are made bishops, priests, or dea¬ 
cons in timt form are riot lawfully made, nor ought to be accounted 
citltcr by themselves dr others to Ik* truly either bisimps, priests 
or deacons, until they have some other calling to those divine 
offices ;* let him be dxcomniiiiricated ijtsbfaciOy not it) l>e rc.store<l 
until he re|)cnt, and publicly revoke such his wickwl errors, 

• And by the tlrirty-sixtli of the thirty-nine elrticlcs: The book 

1 * 3 
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of eonieeration of archbisiiops attil bishop atid Ovdenng of 
iuid lat^lv'sot forth in the time of Edward’ tlib 

siicth,' and confirmed' nt tra'siatne dme by authority of parliam'^nt, 
doth contain ail thifiga necctteniy tb '6uch consecrating and order¬ 
ing ; neither haith it >aiiy 'thiog^4Iiaf of itseU' is superstitious and 
ung^y;' ’ And thereforowhinpeyer are oonsecmted or’onlcreti 
flcrarding te^'die rites Of that since the second year of the 

- forenam^ king Edward unto tins time, oi* hereafter shtUI be con¬ 

secrated or ordered ticcordmg to the s^e rites'; we decree all 
such to be rightly, orderly, and lawfully consecrated and ordered. 

And by the act of uniformity in the 13 & 14 C. 2. All sub¬ 
scriptions to be made unto the thirtv-ninc articles, shall l>e con- 
struetl to extend (toujching the said thirty-sixth article) to the book 
containing the form and manner of m:dcing, orddlnhig, mid con¬ 
secrating of bishops, priests, and deacons, in this said act nKii- 
' tioned, os tlic same did heretofore extend unto the bcMik sut 
forth in the tune of king Edward the sixth. 138c 14 C\ 2. c. 4. 
53a,;31. 

s When a bishop is Iranalated; the former see is not void by 

the election to the new one, until tlie election is vitf^rmed by the 
t’2^11 ] archbishop; for though he is elected, yet it may liappeu that the 
. . kfog sliali not consent, or the archbishop may not confirm; and 

it ianot veasonahle that die bishop should lo^ his former pre- 
’ forment, till he hatli obtaineil n new one: Aud so it is in cose of 
ereatiiM; he is not completely bisiiop tillto/Mcrmf/on* 3 72. 

And the dignities or licnefices which a Iiisliop wjis ]>ossesM’d ol’ 
before his election, heeoiiu; not voiil till after consecration in liie 
case of creation ; and after confirmation, in the ease of tnmsla- 
lion. LTpoji which funmiution it was that all tiie judges ngrm!, 
in the case of Evans and Asruithi M. 3 Cm. that if a amtmend/nn 
retinere conies, in die former case (lefore conscerntjon, and in the 
latter case before confirmution, it comes in time enough; Ix^causc 
it comes while the bisltop is in po!»sesi>ion of the dignity or bene¬ 
fice granted in cowmendam. 470. 475. Ik*. 162. 

Cri5s> 114. 

liwullatioii 16. Every person Iming cliosen, elected, nominated, presented, 
Sn o?5*” mvested, and consecrateil as aforesaid, and suing their tempoml- 
ties out of the king's hands, arid ninktng oath to the king and to 
Ues. [Sm: none other ns aforesaid, shall arid tnuy be thrononixed or insured 
Dir. gg shall require; arid shalT have and ;^e tIiCir only 

restltutiori out of the king^s hancts, of all die possessions and 
profits, spi^tual ond temporal Ijclonging to such archbij^oprick 
or bUhopriclc, and sliatl bepbeyetl in oil tilings according. to the 
name, tide, degree, and <%riity that they sliaU l>c chosen or pre¬ 
sented to, and do and execute in every thing touching the some, 
as any archbishop or bishop of this I'cnlin without emending of 






tlte prerogative Eoyul; of Uie c«rown tuid/Uie kws mul coatonw ot 
tbo iTjalm might tA w»y time hereto&re Uo» ■ Sfi JK. 8* c-20. § 8^. 

WhereupOPj the bishop beieg injtro(liic«<liinto tliekii^s pre¬ 
sence, sJjttJliio hia Imudi)^ for 1^ temporalties Or Imronyi by 
luM^eliiig (lowof and putting Uia ti^pda between iibe liaads of 
king, sitting in hia cliair of stat^» ^nd by takinga sofemn oath to 
bo true and faitiifuL to hia and Uint he Iwdda his teinpo^ 

rahicsofhim* God. 21, 

17. Finally; Bythe 1 G. «^2. e. 13, und9 G. 2. c.^6. heahall, 
within six montlis after liis admission, lake the oaths of allegiiiOoe, 
supremacy, and idiguration, in one of the courts at Westxninsnev, 
or ut tJiu quarter sessions of die peacx*. (t) 

[A bishop canter ordination in any place throughout dH 2 [Ordina- 
worki, see ^DC&ltiattOU. 473.] ] 

18. 'Fiic fees of the wlioie process, from first to last, arc said [ 212 ] 

to amount to about 000/. K-cs. 


19. He sh;ill also com{)oimd for and pay his first fruits; as is set 

forth in the title ftlllf? OllO frnth0 [and see COroQpj* 

20. U]wn promotion ot'any pei*son to a bishoprick, the king 
Hath a right to present to sn(;h benefices or dignities, as the p«>“ 
son WHS jjossessc'd of before such promotion; though the advow- 
son Ik'longeth to a coininon pei'son. And this right of preseridlig 
njxm promotion by the king, as making the avoidance Wblcn 
woiiltl not otberwis*? bajipon, did spring from the practice of th6 
|K>}X‘S, and is now an uncontCKliHi right of die crown: and hath 


First fruiU. 


Ilcncficv of 
dignity va¬ 
cant by ihp 
bisiinp*!! 
pruniotion. 
[See ’ 

^cne'cc, 
L lO.] 


(/) 'file 26 6'cu, 3. c. Sk coulirnietl 5I.1 6^0.3. c. CO. ^ 6. at'ter ro- 
citiug the necessity by die Um*. of die veahn ol' die kiiig's liccnco to 
elect, and tJiut the bishop shali take tiie oadis ul' ;Ulcgjaiice, su|)rc> 
uiaey, and obedience to the archbishop; and tliat there are divers 
persons, subjects, or citizens of coiiutncs, out of liis majesty's donii> 
nions, and inhabiting and residing within the said countries, who 
profess the puiiiic worsldp of Almighty God, according to the pfiiici- 
ples of the clutrch of V.ngland, and u ho, in order to provide a regular 
succession of ministers for tlie sersiee of their churcli, arc desirous 
of having certain of the subjects or citizens of those countries con- 
aecratud bisho|>s> according to die form of coasecriuioii in the church 
of Kaglouii, BMAcrs, diat the archbisho{) of Gouterbury or Vork, 
with such odicr bishops us they shall caU to their iLssistancc, may 
Qpiisev.raic subjects of countries ^u.ut of Ins majesty's doiiiinious 
bishops, without die kings Ucence'for an election, and without.re* 
i|uiring them ib take the usual oaths; but not without first obtaining 
ids niiQcsty’S licence, and ttseertuhiing the firhess of the persons to be 
consecrated for such cohseemtion. Ifet no perMin so euiisecinted 
shall thereby bo enabled so e^ervUc htsi olhcc wilhrn his majesty’s 
domuiiutn. Aud a oertificate sUali be given by the arclibidinp. that 
he WHS consecrated by virtue.,of- this act* For the orduiatiun of 
priests and deacons, under similar circunn^ianccs, see 3)iWnation, VI. 3, 
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BiahOfM 

lordi^par' 

linnefit. 


How for an 
act malic 
without the 
biahopsy i« 
fP>oA. 


he«i (w4on^ipr&otkMj but by many jtulg^ 

But ill Ireland, the law that a mart thall'not be promoted 
to a'bithopHdb^tliOf^'ttntU^ toilinch’^Veislgr^ all Itis preferirients 
in'fin^lfOid ^byl'^Whldt Ve^giditien It aocmeth that tho 'king’a 
pti^iitacloo in swell o^^is deCbMed. IT) t-' i 
■‘ In the'easfitOf the Ootriptmy i^inA BaeAAotfffenndthe 

archbishop 11,'G. 3S.' it' wte detetminedv that 

where!the advowson is in oommon, so that the patrons ore t» 
piMent by turh^ ;tho king's presentation doth not ^iss fi>r the 
turn of'theeelierteise rightful pntron, but he ^alt have his turn 
in course as it tfliall full o\!t. Hlackttt. /hy. 7TO. (a) 

I ' Wh Concey'nirtg residence at iheir caikedrals. 

[See Ec 0 ilitiicc, 6.] 

1. Ijongtonl Bishops shall lie at du'ir mtheilnds, on some of' 
the greater feasts and at lejist in some part of lefit, they shall 
find expeilient for their souls’ health. Lind. 130. 

' -fl, J/aigton. Bishops shall have htwiest eletmiosynnrics; shall 
kfeto hospitality, and hear the causes of the poor. Lind. AT. 

' Ortki. Bisho{>s shall nlnde at their cathedral churdlea, and 
oAbiafe on the chief festiraH atid on the T^ord's davs, and in 
lent, and in ailvent: and shall visit their dioceses nt ht seasons; 
correcting and reforming the chitrclies, and consecrating, and 
sowing the word of life in the Lord's soil. /Iffttm. 65. 

4. Othobon. Bishops shall fie pt rsoimlly reshleiit, to take can* 
of tlie flock committed to their clmrge, and for tlic oomfon of 
the churches espousetl to them; (*«j)tTlalJy on solemn days io 
lent, and advent: unles!> their aliseiice is requireti by their supe¬ 
riors, m* for other just omso. (Thai is by their aiipenoi's, eitlier 
ecclesiastical or secular.) AlJwn.Wf^. 

IV: Concerning their attendance in parliament. 

' 1 . By die above recited statute of the 25 H. 8. r. 20 . a biKliop 
QpOB, hi^'ClOaion shall he repu^d and taken as hrd tUoUxL 
And hy divertfodier statutes, bisiiopsare called peers of the iand ; 
one «f the> three eetaUs of the realm ; one of tlie ffreaieftt wthtw 
of th&iiAajhrt; tiiid the like. 2b £di Si st. 3. r. 6. 1 M c.,8. 8 £i 

2l As >ta their ri^it in general to sit and vote in parimment; 
this hath'‘been carried co ^ by some,. that they Imvo- aswrtedv 

(7) ^ekiagcartnotpfcffiehite.a dohati\4,thif1hcu2ibe)it‘r>fwhlch 
is made a hisHkp. CM'. Pbri.'fHt. 

(if) Seo Bbieffco 10»' 



witim n% 

thjibftti act^jna(l«i|i 

present, is notgpod, /But tb^t )pr4 A^e«eemeth sat W 

a proper ami cIa«R Hgtit.V . . ,5 -t ./;! ,ii^ .fi 5i=- i 

Thera are divow acts of: paWiMvepI^ h9itjtv]ii«hfa]^)ear to 
liave.been madorby the teffip«flaly(ait4M(}omQ«>ns, 

without the lords spiritpal.;.,it hadi. boon,that 

sudi arc- uo ^actS' Q^ pa^Iia^nhl and; jba .avithplntv*- tlie^-a^ of 

parUnjneitt.in the f^uL is.)cit<d«^ wjUereic.ia said, thatthtTors 
judgments were heretofore undones for Uiat the dei^ were- not 
preseut To this aome iiavc answered, that a parliament may hi^ 
holden by the king, the nobles, and commons, and never. Osil the 
prelates to it. . But wc bold the contrary to both Uiese, and-shuU 214 3 
moke it manifest by records of parliament, first, tlmt the bishops 
ought to 1)0 called to parliament; and tlien secondly,; we shall 
shew, where acts of parliament are good without them. 

'I'o the first, Kvery bishop hath a barony, in respect whereof 
according to the law mid custom of parliament, he ought to be 
summoned to tlie parliament, os well as any of the nobles of the 
realm. 45 

To die second, If tliey voluntarily absent tliemsolves^ then 
may the king, tlie nobles, mui conunons make an act of paj^U:* 
inent widunit Uiem; os wliere any (^Sender is to be atui{U^;of 
high trciisoiior folojiy, and the bikliops absent diemselves, aitd tibe. 
act [iroccctls, the act is good and (>erfect. . • ) 

Likewise, if they lie prt»cnt, and refiLse to give any voices, and 
the act jirocceds, die act of parliament Is good without tliem. 

Also, where the voices in parliament tmght to be absolute, 
either in the ufiurinaUvc or negativ«^, and diey give dieii* voices 
witii limitation or conditums, and the act proceeds, die act is 
g<M)d; fmr dieir conditional voices are ih) voice^^. 

Of (wery of these we will produce examples out of the records 
and rolls of purlininent. 

At a parliament holden in the 1.5 Ed. 2. the prelates, counts, 

Imrons, and commons of die realm do cliarge Hugh S(>eaoer the 
father, earl of ^V^nrhe^tcr, ami Hugh Sjx*ncer die son, earl of 
Giocestcr, with many high and heinous odenoes, ■ as by tlic lul 
called f.rtAiim Hugouis Lee Spencer /)rgrf> doth appemr; 

(uul the enris and barons, peers of the realm, in die presence of 
dm king pronounce judgment agmnst them, as Iv)'die said act 
lippcoreth: arid iifter, at a pnrU^ent liolden at York, die said 
juogment and attainder against them (by the kiiig^i exorbitant 
ikvour towBi^'them, whose favCnrttes they were) was annulled, 
and one of dm catBeH ^as, for that the said judgment Was given 
widiout the prelates: whereas the same Ixjuig an act of parlia* 
ment, was entered.info die parliament rolls os other acts m par- 
lianu'iit wore; and the consent of the prelates doth mani&dy 
nppoiir, for tliat ihoy were jwirties to the dmrge. And after, it 



»t4r ‘BifMpCi 

tbe nMtJi0ri^ of [>ariianient) by Uie l- JSd B. 
tiiiat.(he..fiAkl ju(]gmont .ngfti^,ihem go^» and tli«y oon^ 
firmed ^)e. . , > ' 

At tli« uHrlianieiit hoiden iHi .the tliiitj year of king Hicliard 
tbo seconds a. bill :Was |exhibited against tike clergy witli many 
[ 215 ] bitter wor^ for the U(: disposing of tike dignities, offices, par¬ 
sonages, .caiionries, prebends, oihI other beik^ces, wJiereof they 
were patrons, and wliicli were, in their gift, whereof many inexm- 
veniences followed;. tike bishops and other prelates taking great 
offence at diis bill, allseiitecT themselves: whereupon the lung, 
upon the complaint of bia commons, by live advice and consent of 
all the lords temporal, passed tiie bill. 

In the same ptirliament groat complaint was made of the ex¬ 
tortions committed by the bislio})s and their ofiicek's; and tliei'e- 
upon a bill was framed, tiiat justices of tlie peace inigiki enquire 
t^reof, and a form of a commission desired to l)e enacted. The 
prelates and clergy' made their protostatioik t^pressly against tlie 
said bill, ns tending to tiio blemishing of the libeity of the ehurciu 
Wbereunto it was replied for the king, that iieillici* (or their said 
protestation, nur otlier words In their iK'half, the king would not 
stay to graikt to his Justic<» in that case and all other eases, as 
waft Msed to be done in times piist, and as be \vn& bound to ilo by 
virtue of his uatli made at his coronation. AVlkereLi|H)in tlic act 
and ibrm of a commission passed as was desired. 

• At a parliament holtlen in the eleventh year of Uiehard the 
second, in the Ix'giiining of that parliament hulden itk that year, 
tike archbishop of C)aiiterl)ury made o^K'iily in the parliament a 
solemn protestation (or liiinsolf and thi> whole clergy o(' his 
province, which he desired migiit l)e entered ; and so it was: the 
effect whereof was that albeit Uiey might lawiuUy be present in 
all parliaments, yet for that in this parlhuueiit mutters of tretisoii 
were to be treat^ of, whereat by tbe canonical law Uiey ought 
not to 1)6 present, tlkey therefore absented themselvc'H, saving 
their liberties therein otherwise. The like protestation did the 
bishops of Diiresme and Carlisle make. At which parliament 
divers statutes were made, nothing concerning Uje orvmntber; us 
the seventlk chapter concerning merchants, tlie eighth chapter 
touching annuities, and the nintli diapter aguiikst new imposi- 
tion% eleventh concerning keeping of assixes, and tlie like, 
all which were good and perfect statutes, and yet the prelates 
assented not to them. 

At tlie^ parliament holden in the thirteenth year of Hichard 
tl^ ^econdy when the two bills were r^, the one intituled a 
cof^rTtuUiom qf th^, stotwij? of pr<mgor9,y ttnd tkoJbrftUure of him 
that accepieik a Imefice ageUnH UaiuUi the other intituled 
^ pmaUy qf 4tM Stai^^ Jfringetk m a vitmtmfis or sentence of ex- 
L dlfi ] coinmumccUvm of the pope against any pereon ttpoa; ihe statute <f 



proviiors, and of a prtUX^ exeetding )il‘, -bbth whith bi)U-iend«d to 
restrain the pope’s authority, ^ cl&imed -in diMx»hig of 

ecclesiastical promotions within this realm: the archmshbp of 
Canterbury and York, for the whbte clorgy bf their proviAbes, 
maile their solemn protestaticms m^'open parlianieht, that they in 
nowise meant or would assent to any statute 6t law in restraint 
of the pope’s authority, but utteriy withstood the same; the 
which their protestations at their requests were inroUed r and yet 
both bills passed, by the king, lordd; and commons. 

By a statute in the sixth year of Henry the »xth, it was 
enacted by the king, lords temporal, and commons; that no man 
shall contract or marrj^ hiniseli to any queen of England (being 
the widow of a king, 2 InsL 18.) witliout the special licence and 
assent of the king, on pain to lose all his gocxls and lands. The 
bishop and clergy being present aasented to this bill, as far forth 
m tlie same swerwd not from the law of God and of the church, 
mid so as the same imported no deadly sin. This was holden no 
assent; and therelbrc it was enacteil by tlie king, lords temporal, 
ami commons; ami so sjK‘cially entereti, omitting the prelates. 

And then, speaking of tlie statute of the 35 Kd. 1. De agpor~ 
tfitis refi(jio9orHMi which is a statute specially entered to hove 
been made by the king, the lords tcinjxiral. and commons (omit« 
ting the pivlates): it must lie intended, he says, that the bish<^ 
absented themselves; or if they were prewnt, protesteil against 
it, or gave such voices as were against the law and custom of 
|>arliament: And this stune act of the 35 AV/. 1. in letters patent 
niiwle within eight years alu r, is uffinniKl to Ik* an act of parlia¬ 
ment ; and by several subsequent acts of parliament is holden 
tbv an act of parliament. 2 Inat. 585, 586, 587. (8) 

3. Concerning tlie |X)iiit, whether they sit in parliament in Whether 
their temporal capacity only, by reason of tbeir temporal baro- they sit in 
niea; or in their spiritual capacity also, as Wsbops; the substance 
of what hath Ix'cii said seemeth to be ns foUoweth. umporai 

liord ('oke saith; 'Flic lords spiritual, viz. aix'hbishops and cajNwiiy 
l)isho{>s, licing 24 in mimlier, sit in ]iurlinment by succession, in 
respect of their counties, or baronies jiarcol of their liishopricks. 

And every one of tliesc, when any parliament is to lie holden, 
ought ex debitojuatitim to Iwve u writ of summons. And they 
may make their proxy as other foitls of parliament. 1 9T, [ 217 ] 

41 . 12 . 


(8) On the other hand, Blackstone presumes a bill would be equally 
biniiJg, if ^ bill pawed the home when the lords temporal present 
were inferior to the bishops in number, and every'onfe of the fo'nhcr 
gftvc his vote to rdiect ft; though Cohr (4 ImL 3.5.) seems' to doubt 
whetlier this would not'be an urdiiiknce, ratlicr than on act of par* 
liaincnh \ ' 




Z^iVijvpSf^ 


dt (he sroundaiToA^ fl^ ftokieu ofttie kii^ pet oarontam; 
itnd the itri!h^BTKtos arid bishops are lords of par- 

liaTriJent; and this is ft ri^t' rif^feathortbiir that the clmrch now 
hath. 2M;3; ‘ ■ 

Ahd this, saith Dr. (riJfiwi, is true; but not the whole trutli. 
For, although tlieir bnroriies did put them more under the p(>wcr 
oif the ftt>d under a stricter obl^atlon to attend; yet long 
before William tlie conqueror changeVfbishopri& into baronies, 
thc^' were, aS bishrips, members of the' wyceZ-^^iorf or wUena- 
^rch was the great council of the land. And an argu¬ 
ment of iheir spiritual capacity in parliament, is, that from the 
reign of Fidward the first to Edward the fourth inclusive, as 
api^ars by the records, great numl>ers of writs to attend the par¬ 
liament were sent to the guardUvis of the during the 

vacancies of bishopricks, or w'hile the bislk>ps were in f<ux*?gu 
parts. The ^vrits of summons also preserve die distinction of 
preiativLnA magnates; and wliereas tem^^ond lords are roipiired 
to appear in fide et Ugeantia^ in the writs to the bishops the word 
ligeaMia is left out, aiul the command to appear is hi fide tt 
dUteiione. Gibs. 127. Setd. Tit. <f Ho». .WTS. 

Ahd in S 73. it is said, that bishops did sit and h:ul a 
tote in parliament, in the time of the Saxon*?: but it was not in 
respect of .any barony, but by a personal privilege, as they were 
Uftnops: for thev were not barons until the Norman reign; f<ir 
in the reign of the Saxons, they were free from all services and 
payments, excepting only to castles, bridges, [and, as it should 
nave been added, expeditions:] but William the conqueror 
deprived them of tins exemption, and instead thereof turned 
their possessions into baronies, and made them subject to the 


tenures and dut)*" of knights* service. 

Unto all which may he added, w'hat lord ITaJe delivers, in a 
manuscript treatise touching tlic right of the crown, as set forth 
by the very, learned Dr. fVarbvrton bishop of Gloucester, in his 

“ Alliance between church and stat6,” p. 131. as follows:- 

The bishops sit in the house of peers, by usage and custom; 
which 'I therefore call u^c, because thov fiad it not bv exprt-is 
charter; ft>r.then we should find some. Neither had they it by 
tertorfet'for, r^ularly, dieir tenure was in free-almsj'and nqt per 
[ 218 ] bdrMani‘: )ahd thet-efore it is de^ftr, they were' I'tot t^roUs in 
respect of toeir ^se.ssfons, but their p(^<^lon^^ weto calkxl 
harOriieSj'beCiM^ Ihey were the jK&s^siohs bf 'eu^lhaiy b^ 
Ifeside^ -it4s evident that the, writ of sU'totooitf'^bshajly ri'e'rit 
eUetd ei c^;(ib7ijifto, 'befor^'hhy restirii^on of the tem^ralties; 
so that their pbtoes^Ond riot, th^' ckri^ 'itf'th'Cfr sutnmoris. 
Neither are they batons by pre^ttiptiori; fcr 'if is i^vtdi^rit, tliat as 
Well the lately ercct^ bishops as Ufoii^^ter, Oxoii, &o. had 



voice in parluiment, |an4.yet prec^^)yi^i;p limcjof i^cmofy, ami 
witliont apy specliU iiVfhe jcWctip,^ entitle, them 

to it. So that |t is a privil^p l>y’^ijm,ipiinexea tp the ep^opal 
dignity within tlie realm; ^eir:o«|e^, wh^h^they aic4uhie 

hy consecration; nor to their persons^ for in rpspcct to theii^ 

(>er!^nii) they arp not barpns, nor to be tried os baronS) but to 
their incorporation and dignity cpiecopal. 

4. A bisitop confirrMd m^iy sit in parliament, a& a lord ^leteoty ^ t^'shop 
It is laid-down by Ion] Coke., that a bishop may so sit; but 

in tile case of jS«piw ami /Ucuith before mentioned, Jones held ujwn hu” 
clearly, tliat a bishop cannot l)e summoned to parliament liefore coyfinn- 
confirmUion, without which the election is not complete.. And, 
lie adds tliat it was well known, that Bancroft, being tnuislated 
to the blslioprick of LAfn/Jm^ could not come to parliament before 
his confir^natitm- However, if a bishop may come presently 
ader confirmation, and tiefore iiomagc and restitution of teinpo- 
ralties; he a>mes as .soon as he is invested with dip spirituiiltics, 
ami is not of ncce.««ity to wait for his tem}X)ralties, which is a 
further argument of a spiritual ns well as temporal capacity in 
p:irlianient. 0\hs. 12D. , 

5. Hisliops being transJaled^ pay no new fei^ upon theii; Bisiiops 

introduced into parliament. Inis, wiili tlie like order ibr p^rs 

raised to higher dignities, was made a sUuuliiig rule, whm,4 ^in ps^ 
table of fees was settled in the year 1663. Gibs, 128. liamcnc 

6. Anciently, tlu‘ gr<uitest part of the bishopricks in England, Bub<^' 
had seals (or, as they were commonly called, places) in or near P^»5® 
I^mlun, in which they were resident during their attendance on 
parliament, on the court, or their own projier occasions: and nttondanco 
during Uiose attendances thov might freely exercise iurisdictioji 

Ill their respective plaeesy as m their own primer (hoceses; and 
this is rofcrreil to in the statute of the SSA.S. c.3l. for dis* 
severing the bishopvick of Chester from the arclibishoprick of 
Cmiterbury, in which there is tins clause, saving to die bishop 
“ of Cliesler and his successors, that his liouse at vVeston, being [ 219 ] 
within the diooesc of Coventry and Litchheld, alial] be ac- 
** counted and taken to be of his diqcet»«, and that he being 
resident in die same, shall be taken and accounted as ^ident 
in his qwn diocese, and for the time of his abode there sludl 
“ have jurisdiction in the same> .likewise as all other bishops /an* 

“ in the houses Monghuj to thpi^ sees in any other Inshoprich tcUhisi^ 

‘‘ rcahft for Ote lim qfth^ir (^bode in (he snwe.” 

But now most of.dic^ houses, are eith^ cxchane^, or {h&^ 
built into, private houses) .'ineli^l in lea^ of die Dishppricks ^ 
which they .belonged;,,ondi,no houses, now rf^aiping,. pome 
under the circ'unista^*e^ here 'menlipned (of being n j>lace of 
ve»Klencc,,iu muithpr bpt I^mbeib hppse hnd.Ci^qyd^ 

belonging to t]ip ay<|hb]sh^ij (if Canterbury; Winchester phfcce. 
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oow removed froia.< Soiuliwaiiv to Chelsco, oml in 

Holtiorn. ' ^2). 

7. The bish(^ «luiU sit io p^rliainoiit) ou the right side of-the 
pAKliament chamber, .in. AU prdet; : Firtt, tlM arcbbi8)iot> of 
Canterbury; next to him, on tlie sttme form, the arohbialKip of 
York; that the bi$hO|> ot' London r then the bishop of Durham; 
then the bi$hop of Winolicster; dien nil th^ .other bUhope after 
their ancienties. 31 //. 8. c. 10. §3. (1) 

8 . By a canon of the council of Toledo, no bishop, or abbot, 
or any of the clergy, was to be a judge in case of li& or limb. 
G^.125, 

This canon is said to liave been introduced into England by 
archbishop Lanfrank ; and conftrmed in a synod held at lAUulon, 
and made a standing rule of tlie Englisli dnu'ch. /d. 

And tliis the derg}' claimed as m exeraptiou and privilege; 
and esteemed their attendance in padiameiit, generally as a 
badge of ecclesiastical slavery. Id. 

And in the case before us, 4is tliey did appivlieiid themsdves 
under mi indispensable obligation to the canon, the king gave 
them leave to withdraw: oevertiieleas, by tlie 11 tli constitution 
of Clarendon, they were requiretl to be present until judgment 
was to be given. Id. 

Afterwards by a constitution of Arciibisiiop Laiigton, it was 
engined, that no cleiy}'inaii .should exercise seculai* jurisdiction, 
especially in coses of UikkL Lind. 269. 

And by a constitution of Otholion : — “ In causes t>f blood, 
** in which judgment of dentil, or mutilation of nieinU^ni Is 
given, we injoin tliat none of tlio elerg}' {iresunieto be a judge 
or assessor; on pain that liesidas tlic sus|)ension from his 
edhee which he .diall ipso facto incur, lie shall lie otherwise 
punished according to the discretion of his superior; from 
which sentence of suspension he siiall in no wUe be absolved, 
<< unless he first make a competent satisfaction.” (kheb, Atbou. 
92. 

And in consequence of the aforesaid canons, Uie arclibtshopa 
and bishops were wont to witiulraw when causes of blood were 
to be h«am: with a protestation nevertheless, diat sucli absence 

, . . - ■ - : - ■ . . _ ^ ■ 

(9) Thus the residences of bishops in London sccpi anciently to 
have bbch extra-diocesan; but this pHviloge merges on of 

the manripn to other uses. Thus Ely chapel, formerly part of Ely 
* ^seopal House,* was held not extre-diocesan. B&rton'^i‘WtUsy 
1 Baggm^r JRrp. 21. Qn. if modem rcsidcnces'Cf bishops in Lon- 
dim can be comadcred exua-diocesan ? Ibid, As to the present Ely 
House, see 12^60.3.0.43. ^ ^ 

(1)^ If any ,of them is a.privy cognsellor, he tokes. place next after 
iha;j)Uhop of Durham. 1 /^. 94. 



■should not be any infrin^lfemcnt of Hght to sit and vote In 
such cases, if the canons were out of th6 quOdtidn. Gids. 180* ■ 

And in fact, there ore several instances therein bishops did sit 
and vote, or wherein dieir ri^t was lU:knowledged to sit and vote 
in like caies* ; ’ ^ • 

As in the 4 Ed, 3. Roger de Mortiiher, Berisford, Mautrevers^ 
and othei's, were adjuc^^l traytors, bishops and others in 
parliament. 

In the Ld Ed, 3. Archbishop Stratford was acquittetl of treason 
in parliament, by four earls, four lashops, and four barons. 

In the 5 Hen, 4. t))c commons thank the lords spiritual and 
temporal, for their gotxl and rightful judgment in IVeeii^ the 
earl of Northumberlond. 

In the 3 Hen. 5. the commons pray judgment of the lords 
spiritual and temporal on the earl of Cambridge. 

In the 6 Hen, 3. Sir John Oldcasllc was attainted of treason 
and heresy by the lords spiritual uiul temporal. 

Nevertfieless, lord Coke, says generally, in cases of trial fc>r 
treason, misprision of treason, or lelony, the loids spiritual must 
tvithdmw, and make tlieir proxies. S Iiisf. S\. 

But Dr. Gibson observes, that when the hishups entered tl^mr 
protestation and withdrew, neither the temporal nor spiritual 
lords understood them to be under any engagement to withdraw' 
from any law of the land. And much less can it be pretended, 
he s;iys, that they are under any It^al obligation in our reformetl 
church ,* since the Cfiiiou itseli* (spt^aking of the canon of the 
council of 'I'oledo) at first (onndeil in Mipcrstition, and now pro¬ 
bably al)olishcd by law, as luMOg to the damage or hurt of the 
king’s prerogative royal, wsis disregarded for a long lime after the 
Information. It is true, in the tiimiiituous times of king Charles 
the first, this advantage, among many others, was taken and in¬ 
sisted on, against the ecclesiastical state. But when it came to 
l)e a question in the reign of king Charles the second, the most [ 821 ] 
eminent civilians of that time were advisotl with hy the bishopa 
in convm'atiiii), and untuiimously gave mi opinion under tlieir 
hands, that by their suiying in the muse of lords, while cases of 
high treason w*ere in agitation tliare, they wei*e in no danger of 
irregulari^ ; wltich was die ancient penalty annexed to die 
canon. Gibs. 185. 

And Mr, Hawkins^ speokmg of diis matter, soith dius: It is 
agreed, dial at a trial before the house of peers, every temporal 
lord w1h> Imth a right to vote in dtat house, hadi a right to paas 
on sudi trial. But it is said in the year book of 10 Ed% 4. 6i 
thot upon the trial of a' peer in parliament, the bishops shall 
make a pnicurntoi’) berause dicy cannot consent tt> die d^th of 
a-man ; but this is said to Yk wholly grounded on k canon' not In 
force at diis day; neither do t find (say^ he) any preced^t 
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tvberc^ llMiy been their consent, : or iiove 

wftfidrawB th«nseb«s'wlttioiit » protestation of their--r^bt xnr 
atu^iag a prao^ f and the jjhdgmeitt the Snsneeri' was 

expressly reveii^ for this •rei^n amoi^l’^etbers, because tlte 
biaoops weie not wemiit; and in the preeedents chicAy insisted 
on of the other side, it fonot expresdy s^ that they were not 
presen^ «>d it dofo not clearly ajmear but they might be 
included un^er the word peers. However it bath been always 
admitted, that th^ have a right to vote in a bill of attainder; 
also in ^ Eftri of Danb/s case, they ware adjud^ fay the 
house of lords to have a rignt to vote in questiona previous to the 
trial of a peer, dien^ this was strongly i^pos^ by the house of 
commems. And tht^r right to Vote at die trud itself, if they think 
At^ seems folly implied in the statute of the T IK e. 3. which 
enacteth, That upon the trial of any^paer or peeress for treason 
or misprision, all die peers who. t^ht to ait and vote in 

parliament shall be suminoned twen^di^ at least before every 
such trial, to appear at every sueh trid, and that, every peer so 
summoned and appearing wndSl vote in the trial, every surii 
peer fiist taking the oaths of aileffiance and siqpremacy, and 
sifoacribing and repeating the decluntion against popwy. 
2 iBote. 423. 


But upon this, Sir Mic/utei Flutter (after liaviiig stated the dif¬ 
ference Mtween a trial liefore the court of die high steward, and 
n trial in full parliament, or before the king in parliament) 
observes as follows: liehire this act the real mischief seems to 
have been, that in the trial of a peer in die court of die high 
f 2S2 ] steward^ the-peer’s triers were a select number, returned at the 
nomination of the high steward; and the prisoner was in every 
case debarr^ the ben^t of a challenge. This was the real mis¬ 
chief and it was in* mjmy case6 severay foh. Accordingly, the 
act appbeth the proper remedy; for it ttiacteth, ** that upon 
the trial of a peer, alt the peers having iT^'t to ait ahd vote in 
parliament shall be summoned twenty days before the trial, to 
^ appear and note at suck trudi and evevy peer ao sunApned 
mid appearing diall vote tn Mk trk^ qf tmek peer, having Ant 
CAkMIWe oams appointed by ■■ — The next clause 

provided, ** that neither this act, noi^. |uty thing therein oon- 
‘* tained, shall any ways ext^d, or b^/construed to extend, to 
'any inipeachinent or other pfveeb^it^ in parUament in tmtf 

“ kindfchataoeverJ* -- The words of the last clause are veiy 

general,"and seem to exclude every proceeding infit^phthahunU 
for the trial o£ a peer in the ordinary course of justice. But that 
construction ^as rq|ected tn the cases of the earls Of KBnriamock 
and Cromartie, and of foe lord Bidmertno, after foe late rebel¬ 
lion. And acoordini^ aU foe peers and lords spiritual were 
soINmoned. And those lorcb who appeared'harit^'taken tiAf 



«ame on, jiftor oudBiw'Uift 
steward, ihtt 

fiiU oxteiit. ' The summoning the.dbrda^jij^ei^’. to the Oial o(‘ 
those loads Wiis (fiir SHthOel aacy») he^^rehemb oprudOnt can- 
doi^ id* oader to obviste e doubt thm: might othenrise at that 
cridoal time have arisen from the wotds o£ the statute, winch (is 
was before observed) are veiy general. But general as thc^ we, 
he he dodi not conceive that diey made diat measure, 
though extrem^ prudent, almhOelp and indupenaabip neeet$arp^ 

For general words in a stwute must be controuted hy the appa- 

lOfit intent of. the l<^lature. They must in construudkm be 

adapted to casta then In conteraplationi and to every other pro^ 

vision in the statute, so ren^r the whole one uniform con- 

sisteot rule. Aod to apply this obeervatton to the 

present case- • ThO;am^.|mArideth, thw every pew so sumnmhed 

and aspraiiiig shdt vom ra i&e Jriali By votii^ m the trial, 

must (nerays, as he apprehends) be meant votii^ tkrouffkoui ‘ 

foe tri^. voting as a competent judge, in every question that; 

sbeU-arise durfog the- trial; and above ail, in the grand quesdoor 

for condemnation or acquittal. Now, upon this last questiou'lim [ S23 ] 

bishops caanot vote. X''hough it hatii been resolved, and .{NPac> 

tice hafo esmhhahed the. rule, that in a proceeding in full parlia^ 

meat in a case of blood, they may, if diey choose it, vote upon 

ail previous questions. But in a proceeiling in the court uf the 

high steward, which he conceives tliis ckusc of the statute iiad 

priucipolly ia contemplation, and to winch no mere ^iriMtal lord 

WHS ever summoned or could be, no question but for acquittal or 

condemnation is foe subject of any vote. For in all points 

law or practice tlie high steward gives t|m rule, as sole judge ia 

the court*To conclude this.head, the act may (he rays) 

wi%vpr^^cicty enotmh, be apid to regulate the orMcra^ng in 

both cmtrts^t^t^tne high ^nd that in full parludnmiti 

Iwt i||i^ not alteft fou nanqm and constitution of either* Con* 

sequentlv, it dofo fords spiritual any right in 

cases ot blpofo wbfofolMppN^ before* JSotL 

0. kgof ^ritual th^^fane Wb«tfaer 

peewsiwwpj^d, if OM^r h*v« Wt, »lso). 
that harpiw do .en|^:; os tohai^aday c^grace} iheiordiu 

^ pviiMiMaw 

«I.:,.-,',. ■ . 

four.: Duchesses, ooonteaita> 

baioiMaia%-4|%v1m^^ the r^m; but So fm^ 

not bisiwjm,;, ralaUi^ foereunto hove 

b«tai pm^ ,ia,^ito.«sS(^ fo^Wstop®, albeit they eqjoy^ lie 
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have not by 

by rettbd^ of tlidt* office^ aad jlumw iiofe« 
ib ]:^r]ito^^ni; ]ri'r^^^)^t of 'Cheir^nobUity} btit in rcspeot cf 
p 6 dS^i(^n, ‘ifit. thd' ancient bArunies oimeKied to thdr 
dimities. 5hi*^^l58i V , i . i !. 

' X«rd‘OtAtf sttith; KVe^y lord of {wrliament, and tb*t > bath 
Vbice'in parliament, and is called thereunto by the khig’swrtt, 
shaH not be tried by his peers^ bnt only sodi as sit there by 
rea^h of their nobility ( 2 ), as dukes, marquises, counts, vis¬ 
counts, or barons; and not such as are lords ot‘ poxlianient by 
reason of dieir baronies which tlK'v hold in the right the 
cHurrft, as archbisliops nml bishops, and in time past some ab¬ 
bots and priors; but they shall be trietl by the country, that is, 
4 ly freeholders, for that thev are not of die degree of nobility. 
i lnSt^Sl, 3 Inst, 30. 

Lonl Hiafe, in the manuscript l)eforc quoted, says^ that the 
bishops, in respect of their persons, lire not barons, nor to be 
tried as barons. 

And the late Mr. MnfioT., in a manuscript now in die British 
Musenin, eoncennng the Antiquity of passiny inlis in parHmnmt, 
leaking of this matter of bislmps, says, that out of parliament, 
i^^r honour not being inheritable, they arc to be tried by ordi- 
freeholders. 

' 4 Jh the other hand, Mr. Htnrkin.<t otiservts as fi>llows: It is 
^id by Slatmjvrde and Coke, that those who arc loixls id’ parli¬ 
ament, not in respect of their nobility, but of their baronies 
which they hold of tlic crown, as bishops now do, and Some 
obbots^bnd priors did formerly, are not within tiie intent of 
magim ekarta, to.be tried by die And Sciden seems clear, 

that this is l!»e only privilege which bisliops have not in common 
with other peers. And those who seem mw*t liir the contrurj’ 
opinion, admit that the law hath been generally so taken. Nei¬ 
ther do they produce any precetlent, w|-.erc a bishop or ^jbbot 
liath been tried by the peers upon a ammiMimi (»); but bn the 
contrary', admit that there are two precedents of their -being 
tHbd by the country or a jury. And it is said by others, that 
' thbriJ^incC* divers precedents of this kind; yet Sclden, with his 
'ji^ibbS^^diljgefice, seems able to profhice but two which dearly 
a}id fuHv come up to this point, idz. those of archbisliop Cranmer 
and b^bop FLsher. However, it seeim to be agreed, lltat wl|Ue 
the pbrllametit sitting, a bishop shall be tried thb tk^ers. 

'■ - -i!-. , d: 


(2) Tbif. j» cot^avcnedfby 
mt. 401.4 td. 264,265>; and by t)r. Wood^etont in 
58$ i apd Aee Bukm a St. case, i 

t9) In the cMWebe 


Thai 142. 



Finally, lord chief liarou GW»cr<,. m.hw ttfatise Cpurt 

of £xo^uev, po^ 40. says thu^; T)» bishops i^neraliy 

-elaimcd an ecclesiastical privilege,; to he -tried oo^; by uie wch- 
bishop ns their ordinary ; therefore in the case or’Markf bishop 
of Carlisle, where this challenge was ntadOiOf the liberties of the 
eborcb, and over-ruled, he did not cliallengo his peerage. And 
so ‘was the case of FiafteVy bishop of Rochester, in X^enry the 
eiglnli’s time. For they would not make any challenge to be 
tried by their peers; for that would have admitted a temporal 
jiinstliction. So by non-user of any right of being tried by their 
peers in capital cases, these bislmps who held per baroHiumy and 
had oonseqiientlv a privilege lo have such a trial, totally lost the 
same, and are tried by a common jury. 

10. Prelates are indudetl by name in tlie statutes wliich give 

the actions de samdalis magmtium. 2 R. 2. c. 5. 12 R, 2^ c. 11. arts'* 

11. None but the king’s courts of record, ns die court of com- seandaUt 
nion plena, the king's bench, justices of gaol delivery and tlw 

like, can write lo die bidiop to certify bastardy,* loyaltyof matri- courtsmay 
monv, anitl the like ecclesiastical matter; for it is a rule in law, irotctotbe 
that none but the king can write lo the bishop to ccr#:tfy, aud 
there&re no inferior court, as Loudon, Norwich, ^ork, or mdy, and 
otlier incorporation ; but in diose ca.'ies, the plea must be removal thpUke- 
inlo the court of common pleii'*, and tlic court mast writ? to, .the *[ 225 ] 
bishop, and then remand the record. And Uiis was done in 
respect of tlic honour and reverence which the law gave to llie 
l^shop, being an ecclesiastical judge, and a lord of parliament. 

I Inst. 134. 

y. Spiritualties o/'bishoprics iu the time of racatioiu 

J. When u bishop tlies, or is translaletl, or is employed 
beyond the seas in negotiations for the service of the king and p,arai*ji of 
kii^iloni; the law takes care to provide a guardian ns to die ihe spiri- 
spirniml jurisdiction, during such vacancy of die see or remote 
AUadneu of the bisliop, to wlioin presentations may be made, and 
by whom institutions, ndmissions, and the like, may l>e given: 

And Uiis is that ecclesiastical ofticer, whether lie be llte ofi^bisliop, 
or his vicnr-geiK’fal, or dt'Aivs and chaptci's, in whomsoever the 
olfioe rosidcs, whom we commonly call the guanban of the 
spirituaUics. Ood. Intro*L 9. Gtxh 39. (4) 

8. ^ t1»e canon jaw, the dean and chapter arc guardians ot Whoti^ 
the spiritualties during the v.icancy. And it hath b^Qn allow^, 
that of common right Uicy arc so at diis dav in England, and 

I 

ii 

t 

• * 


dmt the archbishop hath this privilege only oy presenpuou or 

S *. 1. c.s. ; 
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XIHHMm 

..,4^4(Ia«^ »»H* clioU^i^e,this,jOnpient 

chvteisjrbin the Kings’of this realm. GW« 39. , ' j, , \ 

But »ow mper4ly here in England, during thfi vacant of 
an^ sec wicbm bis province, tlie archbisliop is ^ardian pF Ibe 
spiritualties (as hatn been said) by prescriptipn dr composition.; 
whereby all episcopal rights of the diocese belong unto,, him^ 
and all ecclesiastical jurisdiction is exercised by him or his com* 
mis^oners, for that time, Ood. .39. 42. Ayh Parerg. 123* 

But when on archiepiscopal see is vacant, the dean and chap^r 
of his diocese are guardians of the spiritualties (5); that is, the 
spiritual jurisdiction of this province and diocese is committed to 
tiiem. Gchf. 41. 

And by die 25 II. 8. c. 21. when the see of the archbishopric 
of Canterbury is void, the guardian of the spiritualties shall grant 
faculties, licences, and dispensations (throughout Iwth provinces) 
as the archbishop might have done. § 16. 

3. The guardian of the spiritualties hath all manner of juris¬ 
diction of Uie courts, as the power of granting licences to marry, 
probate of wills, and administration o? intestates’ estates, during 
such vacancy; and also of granting udniUsions and institutions: 
but he cannot as such consecrate, or ordain, or present to vacant 
benefices, or confirm a lejise. God. 21. 39. flood, h. 1. c. 3. 

4. And he shall have tljo pcrtpiisites that ha|>j>en hy the exe¬ 
cution of such power, until the new-elected bishop may hy law 
execute the same. fVats. r. K). 

‘5. After election .'iiul confirmation (and not liefore) the hisbop 
is fully invested with a right to exercise all spiritual jurisdiction; 
and coasequently, then the ;K)wer ofthc guardian of the spiritual¬ 
ties ceaseth. Gibs. I} h 


VI. Temporalties of' bishoprics in the time of racatmi, 

1. A bishop’s temporalties are all such things as the Ixsltpps 
have l)y livery from the king, as castles, manors, lands tene¬ 
ments, titlies, and such other ccrtaintu:s, ofwliicii the king is 
answered during the vacation. fVats. c. lO. (6) 

2. custody of the temjioralties of every archbishopric 

(5) This.obtains in Canterbury since the office of prior of Canter¬ 
bury was abolished at the Keforinatiun. 2 Poll. Ahr. 22. 

(6) See Com* Dig* tit. Prerogaiice, (t> 23, 24, 25.^ On the death 
of a pUhop, the king, by his prerogative, shall h&vc Ills palfrey, basdn 
and ewer, and kennel of hounds: and process shall Issue for'them, 
if not compounded. Saoilki 53. Mmidatnus to a visitor to exferd^e 
his visitatorial pow^ over the temporaltics of a cathedral church, 
concerninff the intermediate profits during vacancy of a st^l, woa 
denied; the question arising put of a matter triable at common law. 
77i$ King v. Bp* ofBgrluxm, 1 Bvr, 567. 



Tfiftilflftifr' 

jbtwHdpob* 

bishopric wi^iii the realm, of such and f^riOTies 

as were of the king's foundation, after the samii became void, 
belonged to the king during the vacation thereof, by his preroga¬ 
tive; for as the spiritualties l>eIonged during that time to die 
dean and chapter of common right, or to some other ecclesiastic^ 
person by prescription or composition; so the tcmpc^lcies 
came to the Icing, l^ing patron and protector of the church, in 
so,high a prerogative incident to his crown, as no subject can 
claim the temporulties of an archbishopric or bishopric when 
they fill, by grant or prescription. 2 Inst. 15. [f^e IBctIC- 

fifre, 1* (’!') 

3. And uj>on tlie fillitig of a void bishopric, not the new 
bishop, but the king by bis prerogative, hath the temporulties 
thereof, from the time that the same In'camc void, to the time 
that the new bishop .sbaU receive ibein iVom the king, ‘yfo/s. 
c. 40. 

And by the statute of tlie 17/W. 2. st. 1. c. It. ITie king shall 
have e-sclieats of laiuK of ilie freelioldors of archbishops and 
bishops, when such tenants be atlaiiUed for felony in time of 
vacation, wliil.st their teinporaliies were in the king's hands to 
give at his pleasure, saving it> such prelates tlie service that 
Uiereto is due and aeeustonu-d. 

Aecortliugly, the leiuporalties lieing in cjuoen Klizabetli's 
hands, a copyhold escheated: wliieli was granted by the queen, 
and il was heUl to be gcM»d. J'.. 12. /.V. (breW's case, Cro. 

4. liv the 1 E(L st. 2. r. 2. Ilecaiu?e before this time, in the 


(7) lilarkstonc {Com. 2S2, 2Sti.) assigns the additional reason, tliat 
the policy of tlie law has vested this custody in the king : because, 
ns the successor is not knowig the 1 .ukI> and possessions of the see 
would be liable to spoil and devastation, if no one liad a property 
therein. Therefore the law has given the king, not the teinporaltics 
themBelves, hut the msiottif of them till a successor is appointed, 
with power of taking to himself all the intermediate prohts, wiUiout 
uuy account of tliuaucceiwor,aud w ith tlie right of presenting (which 
the crown very frequently cxercisc.s) to such benefices and other 
mcferiucnU us full within the time of vacation. 17/i<A 2. c. J K 
iR N. B, 32. Tills revenue is of so high a nature, that it could not 
be granted out to a subject before, or even after it acrnicd, till now 
by 14 Ed. 3. st. 4. 4, 5. the king may, after the vacancy, leave 

the temporahies to ^e dean and chapter, saving to himself idl ad- 
vowsous, escheats, and the like: at present, by customary indul¬ 
gence, as soon os the new bisbop is consecrated and confirmed, he 
lUiuolIy receives the restitulidn of his tomporaltlcs, quite entire and 
lil^flwcljed* from tlie ki.ftg, and at the same time, does boni?^ 5 at 
which lirue* and not before, l\e h.asa fee-simple in hi$ bishopric, and 
may maintain an action for the profits, fb. ZtW. 67. 2+1. 
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-aiMiiii unfit 

miwinrr 

tiW o^^mg fiitlier to llie Ifeing l^nt 

e^ couuseUors caused to be sei^ecT into h!s hatids 
ties of divei*s bishbpp, with nil their goods nnd cTiatt^lsf tn'er^ti^ 
ibund, without an}i cmt&c (8), and the same held in hts liahds^bj^ ii 
long season, and continuall}' thereof took the profits, t6 tile gfcilt 
damnup of the same bishops, wastes and destructiohs of all their 
chatt^S manors, parks, and woods; llic king will and granteth, 
that from henceforth it shall not lie done. 

By the 14 T.d, 3. »i. 1. c. 3. will and grant, that from 

lienceforth we nor our heirs shall not take, nor cause to be taken 
into our hands, the teniporulties of arrlibisbops, bishops, oblK)ts, 
priors, or other people of hulv church, of what estate and con¬ 
dition they bo, wiibout a true and just cause, according to tlie 
law of the land, and judgment thereupon given. 

By the 253. r, U. Because the tcni|K>ralties of 

archbishops and bishops have been oftentimes taken into the 
king’s hands, Ibr contempts done to him upon writ^. of t^narv 
non admisitf and likewise for divcis oilier causes, whereof tJie 
prelates havvi prayed the king that no sucli taking shall from 
henceforth l)e made; the king uilletli and granteth, that the 
justices who shall give judgment against any prelate in such 
case or the like, shall receive for the contemjit m> judged a 
reasonable fine at the time of the judgment if the party oner the 
same, or otherwi>e after the judgment, at what time the party 
will offer himself. 

5. Ilanulph, chaplain to king William Knfus, and afterwards 
by liim made bishop of Dirrluun, was a iact6r for the king in 
making merchandize of church livings, inasmuch as when any 
arclibisliopric, bishopric, or monnsterv iK caine viild; first, be 
pcrsuadutl die king to keep them void a long linie, and con¬ 
verted die profits sometime by letting, and sometime 

by sale of die same, whereby tbe temporuUies were excectUngly 
Wiisted and destroyed : sccoiully, after a long lime no mail was 
preferred to them bv deliver^’ of tbe ring and staff’, by livery 
of sedsin, freely, as tbe old fasbion was, l)ut by iKirguin and side 
from the kipg, to bim that would give most; by nuan.s whereof» 
the churdt was stuffed widi unworthy luul insufficient men, 
2 Jnst. 15. 

Bat by the OTeat charter,^,9//. 3., it is enacted as follows: Tlic 
guardian, ao long os he shall have the custody of the land of 
an heir widrin age, shall keep up the hoii^s, park^ warrens, 
ponds, mills, ana other things pertaining to the same land, with 
die Issues of tbe land; and he shall deliver to the heif^ 

(8) But $mbU, For an enormous offence ixi. ubi^iop,W 
ties may be seized in manu$ rfffis. 2 Hot!. 2^. /. 20. (}om. t^g, lit, 
prerogative, (D25.) 



dPiqiethJiis full lus lfin^s,stor^,wi^ ploughs 

and all pth^r thlu^j at the as lie received it. . All'the^ 
ttogs. shall . be observed in the eustodies of archbishoprics, 
bishoprics, abbeys, priories, church^J^ and di^iities vacant 
tyhtch appertain unto us ; except this, that such custody shall 
‘iiQt fte sold, (\ 5. 


Shall ml he sdld'\ Tlcta sailh, that the same shall hot be sold 
nor let to farm; yet tlie king rruiy commit tbe tcmporalties of 
them during the vacation, m by Uie statute of the 14jEd.3. 
(hereafter following) doth a]>j>car. 2 husL 15. 

By the statute of the 3 T.iL 1. r. 21. In riglitof lands of heire 
lieiiig within age, whicli l)c in ward of their lords, it is provided, 
that the guardian shall keej) and sustain die land, without 
making destruction of any thing; and that of such manner of 
wards shall be done in all {Kiints as is^contained in tlip^ great 
charter, and lliat it la.* so used from henceforth. And in the 


same manner shall arclil)i>hoprics, bishoprics, abliacies, churches, 
and all spiritual dignitit s be kc[>t in lime of vacation. 

By tile I t Kfl. 3. st. t. Hicanse that in the petition of the 
prelates and clergy it is ctuilained, that cscheators and other 
kee|)ers, in the time of vacation of archbishoprics, bishoprics, 
and otiicr prelacies, have done great waste and destruction; 
we will and grant, tliat at all limes iVom lieiiceforlli, when sucK 
voidtiiices shall happen, that oiir csclieators and the escheafoi'S 
of our lu ir> which tor the time sliall be. shall enter and cause to 


Ihj well kept die said voiilanees, wiilioul doing w.aste or destruc¬ 
tion in the manors, warri iis, parks, j>omU, or wa)ods: and diat 
they sell no nnderwtxHl, nor hunt in the parks or warren.s; nor 
fish in [Kinds nor free fishings, nor sliall rack nor take fines 
of the tenants, free nor bom!; but shall keep and save ns much 
as apjH’rtainedi to die sjiid voidancts, widiout doing harm or 
any nianner of oppression. And if die dean and chapter of 
churcht^s, cathednil priois, subpriors, prioresses, subprioreses, 
ttiul covents of j)rolncli*s, abliies or priories, whose voiaance per- 
tainctli to us and our 1ieii*s, will lender to us and our heirs the 
value of the Jinid voidance, ns other will reasonaldy yield, then 
the ciinnccnor and treasurer sluiU liave power to let to them 
the saitl voidanees by goixl and sufficient surety, so that they 
shall have, the ^sanie before all od^, yieUling to ns the value 
of diem, according as shall lx* found by remembrances of the 
exchequer, or by inquest to Ik' taken upon the same it need be, 
'without making fine. And in case they will not .accord to yield 
to the value, nor find such surety; then the chancellor and> 
tfeasiiref sliall cau.se to be ordained the |i^l pi'Cscrviition of 
.si|ch voulance# by cschentors or other sufficient keepers to an- 
swev the king df thil( td h^ i*crttitteth reasonably,' with^ dding 
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^jdM^uet^ or «cher dung which m^tunfi' hi d^A^- 
-chi^tchedi whereof such voidances shall hapjMin. ! 

AAd iwe d« grant hill power to our said dianccllor and 
sorer, which tsKlng to them other of our council such as-to tlieiti 
aehall seeoi bcst to bo taken, by too< 1 information of remeth* 
truces of tlie exche(|uei' and other informations as to them 
shall seem best, shall let the v^ations of archbishoprics, bishop- 
rics, abbacies, priories, and othor liouses whose voidancest 
pertain unto us, to tlic dean and chapter, prior or subpriof^ 
prioress or subprioress, aud covent, to yield a certain of every 
voidance by the year, quarter, or mouth during the vacations, 
according as to them shall seem best, without making any fine; 
so that no cscheator nor other minister, in the time of ^*acation, 
shall have cause to enter or meddle to do any thing, which shall 
be ill, prejudice of the ^churches, whereof sucli voidances shall 
happen: saving to us and to our heirs, the knight’s foi^, nd> 
vowsons of churches, escheats, wards, marriages, reliefs, and 
services of the said fees. t\ 5. 

6. By the 52 //. 3. c. 28. It is prondnfy That if any wrongs 
or trespasses be done to abbots^ jtruirsy or other prefates of the 
church, and they have sued their right for such wror^t^, and Im; 
prevented with death iKjfore judgment given therein; their suc¬ 
cessors shall have their actions to ilemand the go<xlK of their 
church out of the hands of such trespassers. Moreover, the 
successors shall have like action for such things as wore lately 
loithdraivn hv sucli violence from their house and diurch before 
the death of their predecesMjrs, though their said predecessors 
did not pursue their riglit during their lives. And if any intrude 
into the lands or tenements of such religious persons in the time 
of the vacation, of which lands their pretlecessors died seised its 
in the right of thuif church, die successor shall have a writ to 
rccofer their seisin.; And du^ll^;cs .shall 1)c awarded them, as 
in assise of novel disseiHin is wont to lx^ 

It is provided] There were two mischiefs at the lominon law 
(as many did hold); the first, that if goods wore taken away in 
the life of the predecessor, after his tlcath the succt's.sor had no 
remedy for such trespasses; and die other mischief wa*«, that if 
in tim^ of vacation any intrusion were made, die successor liod 
no ^remedy to recover the land with damages, though thereof 
his predecessor died seised: and both diese are remeul^ed by duA 
act. 2 InsL 151. 

Abbots, priors, or other preiatt;sj Tlic word prelates \)eing 
placed after abbots and priors, who ore inferior to archbishops 
and bishop, lord Coke supposetb, that these last are not com- 
pehended in this act, aod labours to prove tlwt '^ey are no^ 
But Fitzherbert is of a contrary opinion, and ineludeH nrehr 



bwhops ML ^ rib«'^nA^'[^ MM/t 

religiouH Ml tlie Utter cUuse | andi says, thftt tlife bl^p 

s1m 41; pMois^i.A tnsspoitf done in time of ^hicaition of the bishdp* 
r^ in cutting down of trees and the like, for of right the king 
cannot cut such trees; but for hunting in the parlo, of fishing 
ig tbe piscarifis,.it seemeth the king ought to have the action 
for the trespasK done in the time of the vacancy: Bui if they do 
destroy all tlie fish witlun Uie fisli^pools, or kill all the deer in 
tlie parks, in the time of the vacancy; it seemetli reasonable, 
that hy this statute tlic successor Imvc an action for such trespass. 
Gibs, 655. 

Lately withdrawn] Yet if the taking of the gootls were long 
before such death, the successor shall have an action of trespass 
by tins statute. 2 Inst. 152. 

7. When u new bishop is made, he may not de jure before 
ins consecration claim the letnpondiUss of his • bishopric, al¬ 
though tliat ex gratia U»e kijig hv his letters patents may [and 
iistiuily does] grant them unto him after his confirmation, and 
iK'forc iiis c'oii8<'crution, and tlie grunt tlien made is good: but 
after that he is consecrated, invested and installeil, he ma)'sue 
for hU tempoiallies out of i1k‘ king’s hnn^ by a writ directed 
to tlie esclujiUor. Yet upon such writ, tlie temjx)ralties are not 
de jurc to he delivered, until the metropolitan hath certified tiie 
time of his cousecrution, iiltliough that the freehold of the tern* 
|x>ruUies be in him by tlie c<»nsecraUon. c. 10, ICo. Lit. 

1)7, 31-1. ante 226. note (6).] 

Vi I. Archbishops' jurisdictUm over their provincial 

bishops, 

1. Tiic .'irchbishop ImtJi two concurrent juiisdictlons, one as 
ordinary or bishop witliin his own diocese, the other as super- 
intendant throughout his whole province of .all ecclesiastical 
matters, to correct uud supply the defects of other bishops. (9) 


(9) Sp. tj' St, DavuTa cose, 3 Salk, 90. IVrighMtn v. Brotenet 
5 Jticritis, 212* And tlierefore his ecclesiastical acts within his pro* 
vince arc only vuiduhic, und not void, though done when the juris¬ 
diction be1oj)tfcd to a hisliop or uliicrccciebiastical person within his 
DTOvfnc^; and he grants administratioa.wheu they arc not bona noAi- 
oika (3 Co. SO.«. Cow. Dig. tit. AdminijUralftr, (II S.),) or institutes to 
an advowson within a peculiar in his province. If’rigAion v. Browne, 
3 Luc, A. 21& 8o he hath pruvlncml power over all bishops in 
province; may bold a court when he pleases therein, and ofiiciate m 
person aa judge {Bp, of St. David's v. Luct/, 1 Salk. 134. 1 Raym, 
447* 539.^, or by vicar-general; and may tieprivc them {Lvey v* a,. 
Watson, trjm)y or convene them before him for dumcanor m th^r 
function. (S. C. CarM. 485.) 
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ciiMody of 
tlie tempo* 
rnities 
ceaseth. 


General 
power of 
Uie arch* 
bi&hop. 

I 231 3 



<niv^ 




Arebbi- 
sbt^’a vui* 
tation<i>f 
btsbopt. 


P^cmdu ^\'^y h*c&}aon>'oi 'Mdmimii archbishop' of Cant<)fbviy»., IThiaffp, 
^ ^ *” ^wry deanry, tivo or three men^ having God haforte 
Ucbop^ their eyes, who at thd comniand of tlie archbisliop or Ms 

shall present imto them the ptihlic excesses i^'prelatesy tmd qtMT 
tM^Mrgy, Lind, 277> • 

7\oo or three »tea3 Wliich office devolvod afterwards upon 
the churchwardens, lti< 

In every deanry'] Tliat is, rural deanry. Id. , ' 

His <tffieut/] Who luith the same consistory witji the arch> 
bishop hims^f, at legist in diose tilings wliich concern his nieiro^ 
politicid jurisdiction. Id. 

Public excesses] That is, notorious : whereof great and public 
infamy dotli arise. Id. 

Of the prelates] To wit, bishops; who inasmuch as they arc 
his suffragans, are subject iininediately to the archbishop and his 
official; and also the officials of the sunie bishops. I<L 

And other the cltryy] viz. iSuhjeet to the said suffragans. Id. 

3. If the archbishop \'isit hi^ interior bishop, and inhiliit him 
during tlie visitation; if the bisliop hath a title U> collate to a 
benefice within his diocese by reiLstm of lups^’, yet llie iiUhop 
cannot institute his clerk ; but ilie clerk ouglit to be prcseuU'd to 
the archbishop, and the urchbisluip is to institute liiin, by reason 
tliat during the inhibition, the bishop’s {K>wer of juris(licti(»i is 
suspended. Ot>d. 19. 

4. Tliere seemeth to l>e some confusion in the Uioks, coii- 
etoproceed ceming the deposing or depriving of a bisliop. The truth Is, 

deposing is one tiling, and dvprivimj is another thing very dif^ 
ferent. Heposition implies the taking away, or putting him fnmi 
the office itself, or degrading him Iroiu the order of bi.slipp; 
deprivation only takes from him the t^xerciw? thcMcof in such a 
particulars diocese, leaving him still bishop as much as he was 
bdbre, and only vacates his promotion. 

As to former of these, the power of dejwsingt Dr.Ayliffc 
says, that by a canon of tiie council oi' Lateraii, bishops cannot 
be deposed liy their metropolitans^ without the jxipc's hijivc or 
. > liooice so to do; even as a bishop cannot by his power nioue 

depose any clerk from hU orders, though ho may by himself give 
a person orders. Ayl. Parefg. (r) 

And Dr, Godolphin says, that the consecratimv of a bishop, is 
character iiifUlebilis: insomuch that uUlioiigh it should sg happen. 
that for some just cause be should deprived or removed from 
the see, or suspended ab f^fficio el MnejU io, boUi Irosji his spi-,. 
ritual jurisdiction as to die exercise and cxocution dicroof, and 
also finm the temporalties and profits of the bisliopric,; yet be 
slitl retains the tide of a bisliop, for tliat it in supposetf tliei 

(t.) C. 3. Q. 6. c. 8. Dint. «7. r. 2. 
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oi^toMtsolf cannot Abtohttrfy bc' 

Ctf«.'4d. ■■■ ’ ' ' '■■ ■ ■■■ ■ * ■' ' ■ ;!- 

'But as to deprihatimi lYr, says, that in England, an 

nrfchbishop mn^ deprive a bishop, if bis crime deserves so seii'ere 
n punishiiieiit; uiul that it is said in the canon law, that a bishop 
who is unprofitahle to his diocese ouglit to be deprived, and lio 
coadjutor assigned him, nor shall he be restored again thereunto.^ 

Ayl, Par. 124. 

And Dr. Gibson delivers it nlisoliitolyi that the archbisliop 
has a right to deprive a stiffmgun bishop; and for the same 
refers to the ciise of Pacy and Dr. H'afson bishop of St. Durid*s, 
fj. 11 H'. (1), which was thus: Lik'v promoted a suit e-r officio 
liefore archbisliop 'IVnison, In a court held at Lambeth liefore 
the archbisliop himself in person (who called to his assistance 
six other bishojis) fiir simony tmd other offences. And the 
bishop of St. David's moved the court of king's l>ench for a 
prohibition ; anil the suggestion was. 

First, That it doth not njipi'ar, that tlie bi>hop of St. David's 
was cited to appear in any court whereof the law takes notice; 
l<>r the citation is, that ho sliould appear before the archbishop 
of Canterbury or his vicar-general, in the hall of Lanilieth 
house; which is not any court whereof the law takes notice; 
flir the archbishop hatli the same power over his .suftragan 
bishops, as evi-rv hi^hop hath iwer the elergy of his diocese; 
hut no bishop can cite the clergi’ lH*fore himself, but in his 
court: and tiurefore the citation ought to have lieen here, to 
a])pear in the urclies, or some other court of the archbishop, 
lint it was nnsweretl, that without doubt the archbishop hath 
jurisdiction over all the clergy, as well bishops ns otliei*s, within 
Ills province: And for that was cited the case of Dr./Ibod 
hisliop of Litchfield and Coventry, who in the year lti87 was 
suspended by archbishop Sancixift for dilapidations, and the 
profits of tlie bishopric were sequestered, and the episcopal 
palace wtw rebuilt out of them, and he died under that seques¬ 
tration : And there was cited also the case of MarmaduAe Mid- 
flJfion, bishop of St. David's, who in the year 1582 was saspenderi [ 233 ] 
by the high awminssioners (who hud not any new, or greater 
jurisdiction than the archbisliop) for misapplication and abuse 
of the charity of Brtrknock (which was one of tlie crimes of 
whic^ tins present bishop is also accusixl). And //(>// chief 
justice said: The admitting of that point of the jurisdiction to 
1)C disputed, would Im? to admit the disputing of fundamentals, 
which the counsel of the other side attempt to subvert, not duly 
ctfiisidcring the respect due to the primate and metropolitan of 
England f for the archbishop of Cnniorbury has witliout doubt 


(1) Carthar, i-SS. 1 fjord Pat/m. 5i\. 1 SalA. 1H5, 
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^ jutiBdlt'dbn oVer all his shfinigto bi^b^,'Srhich lie 
may exercise m what place of the province it shall please hhn; 
and it is not material to be in the arches, no more than iti 
oUier place; ^ the arches is only a peculiar, consisting m 
divers parishes in London, exempt hrom the bishop of Ixinaon, 
where the orehbishop of Canterbury exerciseth hU metropolitical 
jnrisdiction, but he is not confined to exercise it there: And 
the citation is here to appear before the archbishop himself, 
or his vicar>geiieral, who is an officer of whom the law takes 
notice; for the vicar-^neral in the provinces is of the same 
nature as the chancellor in every particular diocese; and the 
dean of the arches is die vicar-generni of the archbishop in all 
the province. 

Secondly, It was urged by the counsel of the bishop for the 
prohibition, that the matters containetl in the articles exhibited 
against the bishop before the archl)isliop w-ere of temporal cog¬ 
nizance, and not cognizable before the archbishop: The fli'st 
of which articles was, that the bishop of St. Da%*id*s, being in¬ 
cumbent of the church of Horoughgi cen in the county of Cam¬ 
bridge, covenantetl with William ilrooks for two hundred gui¬ 
neas, to make him his cOrale, and to resign to him his rectory, 
when he shouhl Ik: requested toilo it. But by /fo/f chief justice, 
Simony is an oltence bv the canon law, of which the common 
law doth not take notice to punish it; for tliere is not a word 
of sitwmfj in the statute of Elizal)cth, but of buying and selling: 
Then it would be very unjust, if ecclesiiLslical persons might 
c^end against the ecciesiasticid duty in such instances, of which 
the common law cannot take nottcf' to ])unisli them, and \ct 
the King's bench should prohibit the spiritual court from inflict¬ 
ing punishment according to their law : The clergy are subject 
to a lavi> different from tliat to which laymen are subject; fur 
they are subject to obey the canons; for the convocation iff the 
234 ] clergv nwy make laws to bin<l all the clerks, but not the lay 
peopHe; and if the clergy do not conform themselves, it will be 
canse of deprivation. 

Then the counsel for the bishop said, that anotlicr article 
agahnt the bishop was, that he took excessive fees, llir conferring 
orders, insdtiitions, visitations, and the like; wliich niuounts to 
eactortkm ; ami tfierdbre is punistiable by indictment at the com- 
nicxi Iaw ; and the rather, because tliey sliew custom for die 
feesif and the spiritual court cannot tiy' custom or not. Dut 
was answered and agreed to by the court, that these offchc^ in 
the spiritual court, and by the canon Jaw, are simony. And by 
ffoU chief justice, Hy the canon law, and of comthon'Vigbt, no 
parson to take any thing for rHf istening of chlldt^p, uuHaljs, 
or the like, but fw tfasloin they arc ttllowen to tnkti iBpm^b^; 
and procurations are siiablu only in the sptrifuaf eburt, nbd arc 







i|»erely(^m jsccj^ia^tkal (}uty; and it.>is a.qMefl^i>^.whatl»«r tlip 
taking morfi ibi^ithem than ought to be i;^B,,CAa^ ^t^Uon at 
ObmmoD. law;. and in tlie present case, the matter of onstom is 
not in. question, for tiien they ought to have laid a,.jpositive 
custom to take such a sum, which is not here^^h^t only that he 
took nmre than the usual fees; but if tlie custom iiad been laid, 
it aeeined to him that a prohibitiou would not have lain; because 
it concerns mere ecclesiastical persons and rights^and therefore 
ma^ be founded upon tlieir ecclesiastical constitutions. 

Then the counsel ibr the bisliop said, that another artide against 
liim was, that lie ordained xi inxm, and did not administer to him the 
oaths xiccordlug to the 1 /K and yet certihed under his episcop^ 
seal that he hail taken theoatlis, whereas he had not taken them; 
which is punishaliJe hy the statute of tlie 1 /r., at common law, 
being a breach of the stxitute. But to tliis it was answered by 
the court, llxut the statute hatlr made it now part of the 06^6 of 
a bishop, to tender tlic oaths u[K)n ordination; and tlien the 
meUopoliUvn may priK^eed against n bishop, if he doth not obey 
the statute in tliis point, for proceeding controxT to his oihee of 
bisltop. 

Then the counsel for the bishop argued, tlmt anotlter article 
against him was, that he had ordained a man under age; tiiat 
tlte bishop made his delcnce and s^iid, tliat the elmrchwardens 
luul certilied to him that he wxis of full >xge; to which the pro¬ 
moter answered, that the certificate was forged, for the said 
churcliwarileiis did not certify, aiul one of tiiem could not WTitc; 

HO that tliis arlide imports forgery, and therefore exumiiaible and C 235 ] 

punishable at the coininou law ; aud since the act of unilurnuty 

liath altered the law, tliey ought to proceed 011 the sxiid ad, for 

ordaining under age. But the court said, tliat tlie distinction 

which would answer almost all these ohjectious, was d};is; tltat 

os to what relatt's to the othce of bisiiop, and is against his duty 

us a bishop, the spiritual court may proceed against him, to dc- ( 

prive him, hut nut punish him as for a temporal olfencex in 

Cawtrrif's case, •> fb., upt»n a sjH;ci;d verdict found it appeared 

that Ciiudrey was deprived for prciuhing against tlic common 

prayer; and tlmugh there was other ^ninishiueiit nppnintcil by 

the statute, and not deprivation until the sivoiid offence, yet it 

was held, that the spirituql court might proa'etl by their own 

law, and deprive him for the first; it Ixnug against the duty of 

his office iLS a minister, and tliey having power to purge tlieir 

body of ull scandalous menih<-‘i*^. 

Another article w'us, for the abuse of the charity ut Brecknock, 
and for plotting out. the schoolmaster tliei'c, and tor detaining.a 
deed of exeminilicatiun. Aiid/.a prohibition was grated as ,jbo 
this article, but denied as to tlie rest, Z*. Jtaym. 447. 

A prohibition being d«tucd, the archbishop went on, and 
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nnn^f!2^SHncUoias !thmg5 were'piro against the ibiisbopc’QfisSt* 

- 'Idii^'a^^tp 'the' satbfaotion of tke, court. But when they, 

give judgment^ the bisliop, thougli he had waved the 
privils^ofliis peerage^ and had gone on submitting to the aur 
tbority of his judgcy yet then resumed his privilege. No regard 
however was hod to tins plea, since it was not ofTeml in the first 
instance: and tlie archbislK>p pronounced a sentence of deprivation. 
2 irrtrn, 656., 

Upon this, the bishop of St. David’s appealed to the delegates: 
and perceiving tliat tliey were of dpinion to nlfirm the sentence, 
‘he moved again for another prohibition to be granted to the 
commissioner’ del^ate, to stay tlieir proceedings in die* appeal 
from the sentence of die archinshop; upon a suggestion, 1. '1 hat 
by die canon laiv, the archbishop alone could not deprive a 
i^iop. 2. That the delegates ret'used to admit his allegations. 

As to die first, Uo/l chief justice and the rest held, that an 
archbishop hath power over his sufti'agnii bishops, and may 
d^urive them: that though there may be co-ordination amongat 
the bishops Jure divinoy yet there is a sUbordiiuuion jure ecch~ 
C ] sitt^ico qua kunumo; not of necessity from the noturc of their 
oflSces, but fur convenience: and fi>r what other purpose have 
archbishops been instituted by ccciesiastical ooDsdtutione ? The 
power of an arclibishop was very great here in England an¬ 
ciently; and he had the some jiuristliction of suprenuicy, as the 
patriarchs of Constantinople and other plan's. J'lte pope usctl 
to call him aUerius orhis fmpcunyfxmX he exercised die same jnrU- 
idiction widi him. Tt)e(Hlore, who was archbishop not long alter 
Austin, deprived Winifred bishop of York, for the said see was 
not ihen metropoliticni, hut subject to tlie twciibishop of CVinter- 
bury; and yet at the same time there was a council held, ami lledu 
edmmemU XhecHlore fur it. llul afterwords, in die time of Henry 
the first and king Steplicn, tlie pope usurped the authority ol‘ 
the archbisliO|)s; in exchange for which they hectawQ nati 

of the pope. And that is the reason why this practice cannot 
be fouml to have licen put in use for so long a time. But at 
this day, by the act of Hen, 8. diis juri.siiiction is rcstoretl. It 
was always admitted that the archliishop had inctropolitiitil 
jorisdiction, and the bishops sw'ear canoiiicnl olicdieuc^ to 
him;^ and where there is a visitatorial power, there is no reason 
to-^picstion the power of deprivation; for the same superi¬ 
ority, which gives him power to ptiss ecclesiasdcnl censures upon 
the bisbopBj'U'ili give him power to deprive, it being only a 
difieretit de^ee of'punishment for a dijfurent degree of 
:^ui to question the aUtbori^ of the archbishep, ta t# quottitm 
the very nundacions of the goymimeat. But ohief jtistloe 

oatth th^ thoogb'he wM folly satisfied that the occhbisbop’ hath 
^oh jurisdiction’; yet he wotdd not soake thut jdidignoittMl of 
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•^nykig^ mi Mt tbW i t the matter dsSitke suggestion 

hy ^at'ihe'ft^hbisKop is Teetrai^^ the canon Is;w^ifvdta pr»- 
i3>e^hig*> without ihe asah^tanoe' of otherat 'whether Ik hfe so or 
AM, is mattet^ proper for tb^ oodusance of th^ del^^ati^ftriipon 
-Hwtflppeiil, but n no.grmind to prohibit thein>|i«m ptiocoedtng; 
and it is without precedent, to f^rtmt a prohibftioh to the ecclo- 
sinStical donrt, because they proceed there contrary to the 
canons. 

Then it was moved, that the court would ^rnttt a iiiam|ainus 
to the delegates, to admit the bishop’s allegations; and k’was 
compared to die cases where tliey grant mandamus^ to compel 
the granting of probate^ of wills, or letters of administration. 

But by HoU cliief justice. The king’s bench cannot grant a 
tnnmlnidiis to them, to compel them to proceed according to their 
law; imleed niaiulnniuses are grantnble to compel probate of [ 237 ] 
wills, l)ocnuRC it concerns temporal right; ami to compel the 
granting of letters of mlministration, b^use the stiitute directs 
to i%*hom tliey shall be granted. But in the present case a maa^ 
datnuawas not granted. 

Upon dm whole, n pix^hibition was denied by the court: and 
they owlered that the suggestion lie entered on record, tliat die 
ctiiirt miglit enter tlieir reasons of denial. L. Raym. 339. 

Aker which denial of the prohibition, die bishop of St. 
rXivid’s {Mititioned to the lord chancellor' Somers to have a 
writ of error ii;)on this denial of die pnihibition; who having 
some doubt whether it w’oulil lie or not, referred it to die then 
atfornoy-gcncral, who certified his opinion to be, that a writ oS 
error would lie in this case. Upon wiiich, the suggestion was 
cnti>iN.‘d u|xni recoi'd, and tlie denial of the prohibition ; aad the 
writ of erwr was granted, and the whole record brought by the 
chief justice into parliament. And afterwards, upon heaungoffais 
opinion, the lords of parliament were of opinion, that a writ of 
error would not Ho in this case. 

And lonl Raymond sal's, duit lord chief justice UoU told him, 
if the lords Imd liceii of opinion, that the prohibition ought 
to have hciMi granted, yet he never would have granted it. 

It. Raffin. 5>t'.5. 

Ami Dr. Wntson was afterwards excoinnmnicated for non¬ 
payment of costs; mid in Michaelmas term in the 1 An. 
wns; brought into < the court of king’s bend) u(ioii an Itobeas 
dii^ecteil to the sheriff of Midd)ese.\', in order to be dis'* 
dWimh -To which w*rit the shciitf miule a long return, in 

mid .MxtwwttWMcwto capiendo were Hhewh at 
darge rb^iwlii^'lC' appearod, that the defendant waa jin custody 
of''ihe' aneilfi^ aitmted r-upon mi efrcommifneato 

<HeIh£eglooidinBmdatciftt ixui'^pfiyinent of costs^ which'was 
'CkihmMiKd'fay thh oohiMifiiMiii^i^'delegate. ^ And; UwtfBtuiln’or 
the hahean.corpun being filed (though tlie defendant was informed 
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i«l^ ausQjpliab 

d) li£» eoui»Md offered • {de^'ingfoiMd, tad 
<0 a n flJi4^t ha k»|^ Mon, and at time of tha 
proaaonM wm, iM' now is bishopf^f St. David’s: that he ms 
suBiinElM to pudianieat id the aevetath ym. of king WiUiaii^ 
and sat there as 'wliopi as appeared by tliefWord i and so con¬ 
cluded in abotement bemuse a r<^NM doth not licagainst a peer. 
And the intORt of this plea was, to have the ja^pnent of the 
king’a.hencb upon it, and upon same judgment to bring a 
writ hC eirpr in parliament, where he hoped to have judgtoent in 
his favour as to the right tiie ’bishopric, of which he was de¬ 
prived by the arclibidiop. ' And tbet^ore his counsel Insisted, 
that their plea should be received; aiidithat they were ready to 
try it-with the attorney-general, whetlier the defendant was bishop 
or not; and tliat if he is bisliop, as Uiey say he is, then a capiat 
will not lie against him, liecause he is a peer of parliament. But 
the court refused at ^t to receive the plea. 1. Because the 
def^dant is not in custody of the nmrslial; and therefore be 
cannot plead so fts he has here. 2. He hath not mode any cchT' 
elusion toJiis plea, and therefore the court cloth not know wliat 
judgment he desires. 3. All the court Iteld, that bisliops are 
^bject to be excommunicated, and if an excommumcaia eapietulo 
should not lie against them, iliere would lje a judgment witiiout 
d power of executing it, which is absurd. 

But afterwards the defendant amendctl his fdea, and pleaded 
as in custody of the siicriff of Middlesex. And upon the im- 
■ortttidty of the defendant’s counsel, tlie plea was received, and a 
day given to tlic queen’s attorney-general to reply to it, or demur, 
as h^hould judge proper. , But the attorney-general, not being 
ready far the queen, prayed anotlicr di^i Atid afterwords lie 
came, and declared to the court that he would not intermeddle in 
the matter. »Upon wliich the court said, tltat since it appeared 
to tlicm that tlie sipn^avU was ill, because it did not appear 
that these oCSts were adjudged in a cause of eccMastical cc^gni* 
xance^ they quashed the writ of excormnunicato capiendo, and dii^ 
charged tlie defendant, and refused to lake any notice die plea. 

817. 


Bat Dr. Watson having been promoted by king James the 
second, that par^, though ashamed of Watson as A corrupt and 
vicious )n:elgte, yet continued to support him. Hie archbwhop’s 
jurisdiedon/vas therefore excited araiost in the house of lords, 
under a j^eb^oe that he could not jud^ a bishop, but in a synod 
of the bida^ of the province, accxmltng to the nilea of the prir 
mitive times. In. answer in' which U was shewn, that, ftom the 
ninth oamny both pi^aiid kiw IM 

bring dai|»w«r into the 

it was the constant praedoo In England hdhte (he iMbniuitlon; 
and by the provistoM clause in t£ act'of the 86 if. 8. impower- 



Mid easalnM^ere tfi'edmHte in fi>roe ^ 

•fiteixied ; whii^-confirmed ti^ the'intitYopcdttttt^^w then 

pOBMSsed of. N^of oouM -hr^bishop erect a or 

^proceed in the trii^ of a l^hop in oChc^way tbmw that 
Y^xich was warraiwvd law or precedent To this no answef' 
wae made, (nor could be made); but yet die business was k<^ 
up by the btslu^’s friends, and at last droppecb with an intimation 
that it was hof^l the see would not be nlled, till die hdiisd ^al 
better satisfied of die archbishop’s authority; 2 (2)^ 

But it may not be improper to talsa notice here, that occordit^ 

Co the sense of the canon law, it is not Titular to subject suiTra-:' 
garts to the censure of. -the officers of an archbishop (from that 
reverence which is due to the episcopal ofiice): And accordingly, 
in the time of archbishop Cronnicr, Nix, bishop of Norwich, pro> . 
tested against the proceedings of the archbishop’s eommiasary in 
his metropcditicnl visitation; because it was against the dignity 
of a bislmp to be judged or proceeded against by a commissary. 

Gibt. 1006. 

[The archbishop is entitled to present by Inpse to all the 
ecclesiastical livings in die disposal of his diocesan bishops, if not 
filled witliin^ months. 1 ika^ Cbm. 380, 381. Gibs, 768.] 

5. Every bishop (Dr. Gibsem says), whether create<l or trsuis^ Optio 
Inted, is bound, immediately .after confirmation, to make a l^aj 
conveyance to the archbishop of the next avoiilance of one such 
ilignity or benefice belonging to his see, as the said archbishop 
sh^ chuse and name; whicli is therefore commonly called 
^opthn. Of this wc find early mention in the records of die see 
<>f Canterbury, anaong die presentations, institutions, and poHo* 
tions of die archbish<^; nut widi diese two variations, diat in 
some places it is said to be doe rationc consecrationis ; and thut 
anciently die person to be promoted was named to the bishop^ 
and not the dignity or benefice lie wus to be promoted to. > Bti$ 
ever since archbishop Cruumer’s time at least, the way hath been 
to convey die udvowson, either of the first dignity or benefice that 
should fiub or of some one certain, to tl^e arclibishop^ his executora 

(2^ This tribunal, by which the infamous bishop of Clo^^ was 
deprived in 1822, consisted of the archbishop ana other bishops of 
die pfOvipce. ,, , 

(3] This prerbmtive seems, to be derived from the legahtina pod'er 
fiirmerlv annexed by the popes to the metropolitan of Conterbu^, 
Shertoexon I*, and was probably set up by the popes in ihu- 

tation of the ittipeH^ prerogative ofprtmcr or ^nutria pretest whereby ' 
the emperor exerciscis, Mid has ifluBemonaity exercised, a right of 
nsming fe 9 dhe first prabknd thablwcemes vacant, after his acomoii, 
la every <^«rebv,of^ t]|ie.esB{wr4« a rU^ which ass alM exeKidimby 
the erowa of Shglaod, ^ Mw. I. 
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and firat $)r twenty<.9n« ^«ais* am}.a^KV9rd9 fi>r ^ 

n^c^vcwdw^ But in case the t^qp dies| or is.iransiated, be** 
the present incumbent of the promotiuo chosen by the.arch* 
bisbopjimaU die qr be removed, it iji^generally supposw that the 
option ct void; j^raiiqh die grantor, si^y and by liimself,, 
oouid not conveyrqny right or title beyond tne term of his conti¬ 
nuance in that see^ ^ (^) 

^ , Ai^ ^ the^whhishop diiies before die avoidanc^ shall ha^^i, 

124<0 ] die of filling, K^p the vacancy shall go to bis executors or 
^ministrafors. As in the case of Hichardson gainst Chapman 
fdid others, Nov. 21. 17^|^ which was thus: Dr. J<din Potter, 
late archbishop of Canterbtii^, being possessed of or entitled to 
the next presentation to, or disposidon of, several benefices or 
dignides m the church, called by the name of opdons, under 
grants from the bishops of the province, by virtue of the prero* 
gative of the see of Canterbury, did by hi.s wi]], dated Aug. J2. 
1745 , bequeath the same in the words following: ** I give and 
bequeath to my executors, all niy options, in trust nevertheless, 
that in disposing of the said options, regard be tiod, according to 
their discretion, to my eldest son, Mr. Potter, archdeacon of 
Oxford; to my sons in law die husbands of my daughters; to iny 
present and former cliaploins, and other domesdcs, pardculorly 
to Dr. Tunstall my cliaplain, and to Mr. Hall my librarian ; also 
fo my worthy friends and acciuaintauce, pardcularly to tbe 
renrerend Dr. Uichardson of Cambridge, who ail], 1 hope, in due 
time, find some opportunity to rectify those mistakes in his 
firiuted accounts of my dear and most honoured pitron arcli- 
btahop Tenisoii, of whi^ he has been by me advertised.'’ And 
the astchbishop appointed Dr. Paul, Dr. Cliop- 

roan, his executors. / 

Dr. Andrew died in die life-time of die testator, llie testator 
died in October, 1747. And Dr. Paul and Dr. Chapman, die 
surviving executors, proved die will. 

The Mnefices and ^tablislimeiits in the church, wliich are 
called options, are of sucli nature, that if an option, happening 
to be vacant, be not filled up during the continuance of the bialiop 
in the same see, upon whose promotion such opdoii arose to die 
archbUbop, such option is gone or lost; as It would be also,, if 
such opdoB; should not become vacant before the said bishop 
shoulU diq or be translated: and in those instances, dip archr: 
btfbop wi>o made the option, if he be living,, or his execu^S| 
wiU not beeo^ed to present to such opdona. ({t} 

Tlie said inxhbifihpp, before or after nmtqjog lus wjllj liad, 

■ . ..In .... i. ,. m . , . 

(;i^ But the presentAdon fUb to die croim,'p<r Ldl \flhhlMneW, 
Ch. Amb, 88, Dr, PotHms, Zhv G u ipm a n and Dr, Paulf S. C. 2 K«t. 
jun. 531. 





Wy Mid soh» !»•.■ Jolilfi Pdif^r,’ ahd^Ki^it^s'^n' 
la^i ftiid Dr. ^uhstiiin aiid hftd tdso prontot^* Dr. Chapman to 
the Valde of about 6001. a-ycdi^. ’ ^ 

'fhfe'flrst obtfon that feW, 'Ws die tteasuHership of thd <|||thednil 
chUtch of Cnichesiieir. And thereditto Di^. PiW meseiited his C 1 
co^trafttee Dr. CHitnihnn. Whereupon’' ihe said Dr. Potter, and 
the sons in law of the said arclibisliop, filed'dieir bOl in chaiiccfy $ 
insisting, that Dr. Potter, a?i being first ijtaitted'W-thfe i^ti^and 
alter him the sons in law, were cntided before any others ts4 be 

f iresented to the options as they becainc At^nt. I>r. Paul h/ 
lis answer »id, that Dr. Cha|Hnan baViiig been One of the arch¬ 
bishop’s chaplains, he the said Dr. Pdiil taking info consider¬ 
ation, that in cose of liiidbdth, the soleriglit of presenting to the 
options on. a vacancy w'ould vest solely in Dr. Cliapnton, and that 
Dr. Chapman might by means Uiereof be incapable of any 
presentation in form to any option, ns he could not preseht him¬ 
self, and for want thereof miglit lie hindeml from having any of 
the options for Jiis own benefit, but that the cOinpIoiiiaiits in the 
said suit, or any of the other objects named in the testator’s will, 
might at any time afterwards he presented to nl! the other options 
on a vacanm', ^— did therefore present Dr. Chapman to the 
dignity of the treasurership of Chichester; and fuitlicr said, that 
|je was willing to join in presenting the several other per^ns 
named or jxiintcd oat by the archbishop in his will to tlic 
options, as the same should t)econtc vacant; and did nut Intend, 
in case Dr. Chapman should lie csuiblishcd in the trcusurersliip, 
to present him to any other of the options. Dr. Chapman like**^ 
wise by hU answer said, that he was willing and desirous; and 
l)efieve<l Dr. Patd^M!^ willing and desirous, from time to <?me, 
iis the other roniaming options should become vacant, to present 
thereto the several persons named or pointetl out by the ardf- 
bisliop In his will, according to the l>est of their discreCiou, and 
according to the trusts reposed in them. — And Dr. Oiapitian 
was (.established in the said treasurership. (y) 

The Mc^iid option tlmt fell, was a rectory with cure of souls; 
of which ho further notice is taken in the report. 

After this, Dr. Paul died. 

The third option (which is tlie option in question) that be- 
cMfhe vacant, was the predenforshTp of Lincdln. Whereupon 
Or. Clia^mah, who W’os n6w the otily siin'iving executor, waited 
on the bishop of Lincoln,’d^lriHg to be admitted into the 
or digniw of p^ecehtor as patron of tliat turn, "upon his o»hr 
prayer, with ah offer bf exchange for it of prderment in his 6km 
possession, for the accommodation of some oUier of the expect- [ 243 ] 
ants.: bishop,took>ttme to.consider of it; «nd'*aftenvvda 

.,1; i II ^ 

(y) Amb, 98. 
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■mfMijfiifi 

S?IdVivPp« 

wrdte 'to ihf<^^'hini, thfit 'if bwteid 

, 5)r, Chapman liad jkiirPtt' ^ that ’ tilrtt,'' life' 'trotlld 

have admitted"’him‘ to’ the pi^ceritorship’ upon his prayer-; birt 
that ol'it app<^rc<1 he was not &uch')!)atrbn, but only in thlst, 'he 
jflcsired to sec aril^trtict of the arehbishop*s .will, and n copy of 
tlie order of Uic court of chancery 'relating to the treasurerslrip 
of Chichester, whfei^t!][>pii he might determine whether he cotild 
prop^ly admii'Dr. Chapman to the prcceiitorship or not. 

* In' th^ mean tiine^ Dr^rClmpman took occasion to ^)eak with 
|jr. Veiiner, nephew to the wife of archbishop Potter, of whose 
education the archbishop had taken particular care, and for 
whom lie had expressed a great regard.^ and had promoted him 
in Kent to a living of 1001. a-ycar, airo expres.sea his intention 
to promote Imn further. Dr. Potter also, the archbishop’s eldest 
son, had, some time after his father’s death, applied to the 
trustees of his options, for some favour in them to Mr. Venner. 
And now, upon this vacancy, Dr. Chapman told Mr. Vernier 
that lie had long intended to serve him, nhd that an option, 
the prccentorship and canonry residentiarj’^ of Lincoln, was at 
that time vacant, by which he might Ik* bcnefitcti or served ; ami 
asked him, whether as the c-nnonry itself would not perhaps suit 
him, he could not like or be satisfied with Dr. Chapman’s living 
of Mcrshani, which he knew wjis commodious to his other liWng. 
To this Mr. Venner immediately assented. And the bishoj) 
having, as aforesaid, signified to Dr. Clmpman, that it was neccs* 
sarj' for him to make a jiresentation, Dr. Chapman did oxccuu* 
a presentation of the said Mr. Venner to the prccentorship. 
And thereupon Mr. Venner signed a ceKificate to the hi.shop, 
that‘Dr. Chapman had offered to him the laid precenlorship, 
but that he chose in lieu thereof, and in the way of excliango, 
certain oilier preferment more suitable to him, then in tlie pos¬ 
session of the said Dr. Chapman; liumbly requesting, tlint the 
bishop, instead of himself, would be pleased to admit Dr. Chap¬ 
man to the prccentorship. 

In the mean time, Dr. llichardson filed his bill against the 
aemal parties, to wit, Dr. Chapman, Mr. Venner, Dr. TunstnII, 
Mr* Hall, Dr. Potter, Dr. Tanhcr, Dr. Millcs, Dr. Saycr, and 
the biidiop of Lincoln ; eburginc tlic several matters Wfore stntixl, 
and thgf the tot and principal view of Dr. Chapman was, to 
obthin the prccentorship to himself, without resigning any pre- 
['243] forment:'and when he found a difficulty in so doing, he then 
first resolted to make use of Venner, hy way of exchange of 
other preferment of value; that all the pcTitotis particularly 
named in the archbishop’s will, had either from the arch¬ 
bishop in hU lifocime, or since hts death Xry means of his options, 
received some bcndlt or ineformcnt, except him the said Dr. 
Hichardson, who hod, since the archbishop’s death, altered his 



printed aiKMunt of the.^life.pf archbishop Te^usc^, aOTeeably to 
the intimation ^ven bim by the, archbishop in Ins will: ana all 
the defeudantsy except die bishop of Lincoln, were re<^uircd to 
set forth, whether they claimed to be present^ to the said pre- 
centorslup of Lincoln: and it was prayed, that the said bishop 
of Lincoln miglit be restrained by injunction, from doing any act 
for the induction, inslallationi or estabiislunent either of Venner 
or Chapman, or any other person to the precentorsbip, til! the 
matter sliould be determined. ^ ? s ^ 

To wliich bill the several defendants put in their'answers. 

And Ciiapman and Venner by their .answers insisted tliat Venner 
was presented for liis own benefit and advantage, and without 
any agreement or protoisc whatsoever hir an exchange. But 
Chapman by his answer admitted, tliat he liad for twelve months 
then last pa.st and upwards, had within himself an intention of 
making an exclmnge witli Venner for the Siiid option, in case • 
Venner, after his being admitted, should be willing to make such 
exchange ; mid believed that the said Venner }ia<1 been, and 
should ill such case be willing, to make such exchange with him 
tlic said Chapman; but that he was not absolutely determined 
witliiii himself^ and therefore could not set forth, in case the 
said Venner should be lulmitted to die vacant option, and should 
offer to exchange witli him for any preferment of his, whether 
he Uic said Chapman should or should not comply witli such 
offer; and therefore did not know, nor could form any belief, 
whclJicr such their intention was at an end. — And the said de¬ 
fendant Venner by his answer said, that in case he had been 
inducted into and in ibe possession of the said vacant option, upon 
the prescutution niatie by Chapman, without any obstrucUon or 
iiupidimcnt attending the siunc; he the said defendant Venner, 
after such induction, should have been willing, and did within 
himself intend, to exchange the some with tlie defendiuit Chapman, 
for his living of Mershom, or some other preferment in the 
possession of him the said Chapman, in case Chapman wou^d 
tuwe consented Uiercto: oiid said, tliat he was, at the time of [ 244 ] 
putting in his answer, inclined to believe, tliat he sliall and doth 
intend, after Iiis lieing inducted into and in possession of die 
option, to cxciiango the same wjth die defendant Chapman for 
his living of Mei^ani, in cas^, the defendant Chapman would 
consent dicrcto. — And the defendants Dr. Potter, Dr. Sayer, 

Dr. Tanner, and DK Milles, by their answers rcnoui)ced.a.pd 
resigned all . right qt <^laim of lieing nominated or present!ra4o 
die said precentprship. . And Dr. Tanner, and Dr. Milles ^d, 

,thcy w«fc dm more willUy^ly induced to relinquhh aU r^ht or 
tbereiq, in .pfdcr tq qpem the way to the.pl^iUff, 

^wlcnew. tp a. {>e)*son,,yei 7 ,jpu(^i respected, by Ae Jajfe,!arc)i- 
biahqp,;Po^!5r d^endajqts and 







If^VbV cm prior Hgfat.to (be i^aibviifi^ 

ArchbiGhop*^ options^ bring nmned mda. 
"s&fitCT his sMi and sons hi Shwi Bm not appearing to the eppeat 
nilcrwarils* they relinquished therein their elnim. Tiie bisnop 
by his answer snid^thaf he wus <wilHng to bo 'nestraincii «s aibre- 
said, tintii the ri^it Ghould be deterinmed. 

After a full hearing the cause bribre the 'tOrd keepet*, the 
17th, 19th,’B0th, ortd SHst days of Norember 1739: Imb lordri^ 
After''^ting the case, delivered his opinion to the fblloaring 
riYect: **^fhe 6f tflis cause hath taken up much time, but 

rite merits of it lie in a small compass. The whole question is 
reducible to this single conrideratfon, wkiether the archbishop 
iu(s or has not given his options, witit* any imperative words, 
whereby a riglit is derived to any of the persons named m his 
will, ihis is a particular kind ot trust, in which great latitude 
is left to the judgment ol' the trustees. It is diMcuit to say, 
(vliether any of t^ persons named were ciuitWd or not to any 
of the^ options Jure tefiirdiali. Y'ct 1 liave no iloubt to say, tliK 
coQrt would not have sulfered Dr. (.hapmnn to hni'e abus<Hl his 
trust, by taking any thing to himself. Nay, 1 will go fiiriher, 
and say, that if hci-c was suHicient proof, that the defendant 
Chapman had made a Iwugain with Mr. Venner for prest'iiring 
htUi to his option, J would set ttshlo such pn^nisrion wHth 
indignation. I own there is strong foundation of suspicion and 
jea]ons 3 ’, that such was the original of Vcnner*s merit with 
CIrapman : But tiieii it Itt^xpressly denied both by Dr. ('hapmnn 
and Mr. Venner, in tlrerr nnKW< rs to the bill, that there was any 
agreement between them at the time of Chapman’s presentation 
of Mr. Vennerbni that it Wiw metely a transnctioii to sem^ 
Mr. V’cnner. And I must givct credir’to tlicse an»w'ci‘s upoii 
[ 213 3 oadi, whatever may hi* my suspicions to tlw? contraiy. For it 
would tie dm^rous, if this court was to make its tlccrces on 
jealousies and suspicions, and not on facts. It is fdain, the 
defendant Chapman meani to take this option at first tn hiinaclf j 
fiut when that was checked the bishop of lincoln, then the 
' evidence in, that Cb^man presented Venner without any ngrce» 
ment between themTOr that purpose. This trust, in my opinion, 
isorily a p^i^al CT>hfklence,or^ precarimi, according to Jon! 
JiacatCe distinction and dcBnition: An<l in the Homan raw, tliu 
jVdk/ eommimm was precarious, so late as till Aii^tuft*« time. 
By the nilcs'of this Ooui% a request in a will at this day is im- 
pehitive; bt>t then there ought td be « parttcvJar person named 
and pointed Out, who Is to take tlio Ixmefit. Kk to these options 
themselves, the archbishop’s right to them is not a right ol' 
property, but of prerogative $ And tti their very nature tlicy 
partake of a trust, to be disposed of fur public ntiiity. Jn my 
' opinion, the archbisbop has coiiimlbiucat^ his right to his ett* 
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Wim0< ^ 

nbutorif a$ firedy as he would liave exercised it himself; directing 
them at the same time to have a regard to those Im himself h^ 
a regard to. But supposing the defendant Venner to he excluded 
from his precentorahip, who must this court honour with this 
preferment ? There are a number of perwns- named in the 
arclibishop's will; It would he itnpqs^ihlo for this court to take 
the personal merits of each of them Into consideration, as the 
ardihislmp and ius executors might 4o» who were personally 
acquainted with them. But it has been said, that Yenner. will 
resign in favour of Dr. Chapman; add so by that means he will 
obtain this preferment at last to himself: But tliis cannot be done 
witliout the intervention of the bisliop of Lincoln ; and in such 
case Dr. Chapman wouU take this preferment upon the bishop’s 
presentation; whose worth and honour 1 know so well, that I 
am sure he would give no countenance to any transaction that 
was wrong. Upon the whole then, the archbishtqi’s will is re¬ 
duced bo a dilemma, which neither side contends for: First, If 
it is to be taken ns a rogation or request made by the archbishem, 
tlicn 1 see no reason why the persons named in the will mi^t 
not take ns they are named in die will t» ordine and in succession, 
wliich is a thing I would not chuse to say sitting in this court, — 
that tlie fruits of this ecclesiastical prerogative, trusted to die 
arolibishcq) himself for purposes of public mdlity, should be doled 
out by diis court to the husbands of his daughters, mid smelling [ 246 ] 
rankly of marriage brokage. Then, Secondly, 1 must say, diis 
was a full delegation of die archbishop’s lAithority to his executors, 
and consetpiendy cliacredonary. In my opinion, Mr. Yenner is 
the properest object of this option. Dr. Tunstall, as hath been 

? roved, hadi a provision of 500/. a year; IVlr. Hall has two livings; 

)r. Richardson is master of Emamicl college; aiml Mr. Yenner, 
who was a nephew of Mrs. Potter’s, and adopted by the arch- 

bislmp, has a family and 100/. a year.”— - And the bill was 

ilismissed. 

Blit on appeal to the house of lords by Dr. Rkfoardson, 

Mar. S2. 1760. After a full hearing of diree da)'s, the lords 
ordered so 'iimch of die decree as was complained of by the oppd- 
laid to be reveraed ; and Uiat Dr. Chapman sliould present Dr. 
Richardson to die preceutorsliip, and pay the said Dr. Richard¬ 
son’s costs in the said cause in the court of cbanceiy'. 

6 . The archbisliop of die province is endUed to the seals of a Seal, 
bishop deceased. And this is no more than a just and reason¬ 
able provision against their being used to ill purposes by exe¬ 
cutors, or others; to prevent wliich, they are to be broken. 

Gt&s. 132... 

¥41L Siangan bishops^ 

1. In forM^ thneS ^hops had their suffragans^ wlxi.vnuaif 
were also consecrated as other bishops were, 'fhese, in the' ^ ^ 
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^sb^jQpo|t;«m^iSsiaSt.cr iujn^ultfpliGiQr of biisi^ 

^ .^ir .^noes in .matters of orders, but not of 
were ajjfii^tliy o^led chorepUcofjiy or bishops 
01 the ootfw^, by of distinction ftbm the proper btsliops of 
the.^ ^ , ^'Ihey wer^^l^ subsidiary bishops, 

ot }Mio^ .stifrag<Xfi.{ltf^j8t^^^ help or assist) ; and 

were titular bish^>%: consecrated py ^e erdibi^usp of the pro¬ 
vince, to ej^^uie sudr pow^ and audiority, and to receive such 
promts, os.a’ere limiteu iji tlreir commissions by tire bishops or 
diocemns whose suAngaiis tliey were. God. dO. Gib. 134. 
6 .1. c. 3. 

jUso, in a less proper sense, alt the provincial bishops, with 
respect to the archbishop, arc sometimes called his suifm<'ans. 

2 . By the 26 H, 8, c. 14. § 1. i’broswMcA as no provision 
hUherto hath been made for sudragtms, wliich have been accus¬ 
tomed to l)c hud within this realm, for tlie more siKcdy admi¬ 
nistration of the sacraments an<l other good, wholesome, untl 
devout tilings and laudable ceremouies, to the increase of GukI’s 
honour, and for tlie commodity of gooil and devout people, ii is 
enacted that the ioirns of Theiford^ Iptuvich, Colchester^ Dover, 
Guild/brd, Southampton, Taunton, Shnfshttry, Moiiwi, Marl- 
borough^ Bedford, JLticeMer, Glocester, Skrewsdntry, BrisUna, 
Penrith, Bridgwater, Nottingham, Grantham-, Dull, Huntingdon, 
Cambridge, and the towns of Vereth, and Berwick, St. GernMtins 
in Cornwall, and tlie isle of Hlght, shall be Uiken ami accepteil 

for secs of bishops’suHh(^ns. 

porasmwch as no provision hitherto hath been made"] I'hat is, hy 
act of parliament; as had been for ai chbishops and bi»hoj).'» by 
the 23 //. 8. c, 20. 


The towns of 'Thetford, ^r.]. The suffragans have ilieir sees in 
towns; and not in cities, as the hihhops in Kngland Iwvc. 

3. And every archbishop, and bishop, Iwing dU|)Oseil to luive 
any suffragan, shall name two honest and discreet spiritual ma¬ 
sons, bemg leameil and of goo<l conversation, and present them 
to the king, by writing under tlieir seals, pniking humble request 
. to his majesty, to givg to one such of tlie said two persons as shall 
please his m^ty, attch title, name, style, and %piiy of bishop ef 
amh of the seta abone specified, as he shall think ihost conrenient. 
And the kingrupon such presentation, sliall ihave .tower to j^ive 
him the style, title, and name of a bishop of fiuch of the sees tvlore- 
as heshull think couvepient; so it be witliiu tlie province 
.whereof the bisliop.tbatdoili nuroe.hhn is. And hesWl be called 
hiabop suffragan of the some see. 26 //. 8. c. 14, § I, 2* > 

.. Qfm*fdi ^the sees qfatsaaid as he slioU ihinh convetUeidl As 
there ftire sot sees for suffragans uf^lnted in every diocese, m 
^neither » the king, obliged to giyp the suffragan.a title wiilmi 
' ibe diocese of the Issliop who doth fitoomniesd him; but he may 



(without ' tfr th<i dibcHe''^iet^H' give 

rtiicni cny'of the titlte^mehtidilii^ in this act^ gcne- 

ruHy, the titles hhve been given within the di6d^ they were to 
Mteist hi. Gf6s:’f34'.- ■ ' ^ > , '; 

4. Ami after silch title, name n? giv^, the kftigshall 

present him by his letters ^tent ^ubder the gf^t seal, to the 
archbishop of the province, i^uiring'him to consecrate the said 
person, ahd to give him such other benedictions and'ceretnonies, 
as to the degree and office of a bishop suftrogan shall be rednisite. 
26 ?/. 8. c. 14. §3. 

To the archbishop of the provinct\ By the canon law, the con- 
secratifwi was to be by the bishop, assisted by two neighbouring 
bishops. Gibs. 133. 

5. And the bishop that shall nominate the suffragan, or the 
siiffVagan himself that shall be nominate, shall ^ovide two 
bishops or siiffVtigans to consecrate him with the archbishop, and 
shall bear their reasonable costs. 26 H, 8. e. 14. § 7. 

Ahd the archbishop having no lawful impediment, shall con¬ 
secrate such snflfi'agaii, within three months next after the lettets 
patent dial! come to his hands. § 5. 

6 . And the person So consecrated, shall have such capacity, 

power, authority, ahd reputation, concerning the execution of 
such commission, jw by any of the said archbishops or bishops 
within their diocese shall lie given to the said suffragans, as to 
stiffragsuis of tliis realm heretofore hath been used and acatstomed. 
26//.'8. r. 14. § 4. ” 

HereUfore. hath been used and aa ustmnefT] There is no doubt, 
but the pci*sons received to lie suffi-agan bishops in England, be¬ 
fore the making of tins .act, were conliiied to the exercise of such 
powers only as they had commission for from time to time; 
supposing tfie proper bishop not to lie wliolly disabled by infirm¬ 
ities of body or mind; and therefore the limiting them to such 
commissions hei'e was only a continuance of them in their former 
state. Gibs. 135. 

And their office usually was to confirm, ordain, dedicate 
churches, and the like; that is, to execute those things which 
pertain to the episcopal office: as tojiVir»se/t«^ftort and tewporaliieSf 
these {in case of the infimillSea of a bishop in Ixxly or mind)-were 
put under the man^;^ent of ft coadjutor, constituted by the 
archbishop. Gibs, 134. 

And by the said statute of the 26 K 8. c. 14. it is provided, 
that no such suffVa^n shall take any profits ot'the places and 
secs whereof they shdll be named, nor have or use any juris¬ 
diction or episcopal authority within* tlie said secs, nor within any 
iliocese or place, but onlysuch 'profits, jurisdiction, andostho- 
rity, as shall be licensed ni^ limited to them by any arclibisbc^ 
pr bishop within their dioc4^ to whom they sliall be soffragaDs, 
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by^oiMBMteionvwidiar >lheir- fieak; and every archbiahq> and 
owni .particular dioccse» may give sudi comrai^ 
flion to such suffragan as hath been accustom^, or as shall by 
them be thought^ro^sitei reasonable)-and eoltVenient: and no 
suffragan sluiU j^l^^c^Qm^lQ^ary, orepiscopal powei'i 

[ 249 3 otherwise^ nor sni^l be limited by such com¬ 

mission, on Jfrtffh’brli pAnunire.'* *5 ff. 

His rest- And t& ve^denoft of him that sliall be suffragan over the 

tktuc. diocese irbem lie sligy have commission, shall serve him for his 
residence as sufficiently as if he were resident upon any other his 
benefice. 26 JI* 8k c» 14. § 7. 


hold 8. And sucli suffragan exercising the said office by such com- 
ivo living*, mission as aibresoid, for -the better m^ntenance of his dignity> 
may have two b^efices wm ctirc. 26 8. r. 14. § 8. 

Saffragaiu 9. Sufihigaiu have been now disusetl for many yeoifs; and yi- 
^'*^*'*^ deed they are not now so necessary as they were in Uiertimes bf 
popmy; the faisimps then having much more empfoymoM, in the 
matter of beaedicnoos, consecrations, and the like : nevertheless. 


soQragaps may still be of great use, especially sumetinies in die 
article of confirmation, where the <Uoceses are very large, and 
the diocesan perhaps very infirm. 

InlungCbules the second’s declaration touching ecclesiastical 
affoirs, immediately before bis restoration, one head is as follows : 
— Because the dioceses, especially some of them, arc thought to 
be of too laigc extent, we will appoint such number of suffragan 
bisliops in every diocea^ ius shall lie .sufficient for the due jx.t- 
formance of their work. Oilfs, 134. 


IX. Of coadjuiors, 

ft was an ancient custom in the church, that when a bishop 
grew very aged, or otherwise unfit to discharge the episcopal 
tiffice, a coadjvior was taken by him or given to him, at ffrst, in 
order to succeed him, but in later times only to lie an assistant 
during life, in matters chiefly of jurisdiction, as in collating to 
benefices^ granting institutions, dif^nsations, and the like: and 
in this it was not' necessary ^nt sucli coac^Wr sliould be 
^sebpally ordained. But the dadcs merely d^Mbpal, as the 
conforring orders, coniinaatfo% and consecrations divers kinds, 
were in sudh: case committed to the suffra^n bi^fop, as hath been 
fold. And this was the fwacticehm in Inland especially: the 
tw6 ends, of orders, and (d* jurisdsBiQO voluntary, in case of the 
inabili^ of a were answered fay two aevend penons; the 

flbt mider the name of sttfi&t^gan, and the second undet the name 
of ebadjirebr* Offo. 1217. 

In the canon law direction is gjyen for a coa^hitoiralso to an 
nrcAdecrcoK; and in our ecclesiasdcaJ records, there are many 



imUtiioesy modem well •as other 

digiutaries) aiKl also to ineurabenta id benefices. > Gi^ 137. {») 




man^mp. See profatirtttiit^^ 
iBona Mtabifto. 

HBmib of resignation.'' See ^imonp. 

)l5oob0 belonging to the church* See CfiurcS. 
Ifioobd belonging to parochial libraries. Seeritihrarir. 


J5o0csse. 

nOSCAOE {[>erhaps from Bficrws, to feed) seemeth to be that 
ftwd which wood and trees do yield unto cattle, as of the 
loaves and cropping; and herein differeth from patmoffe, which 
consisteth of the fruit of such trees, as acoms, crabs, or mast: 
which, as yielding a tithe, are treated of under ^ title 

» 

USottniiatirici of parishes. See 
Bratltiitts in the church or church-yard. See Cbottg, 

X.7. . 


Briefs. 

I. TJ V the 4 Ah. c. 14. When Icttei's patent, commonly culled 
" briefs, shall be issued out of chancery, copit's thereof to 
the number required by the petitioners, and no more, shall he 
printed by the printer of the queen, her lieirs, or successors, at 
the usual rates for printing. 


{z) Innoctmt Ul. to the archbishop of Aries; ** You have, stated to 
me that the t|^pp of Orange having laboured under a severe and 
incurable for nearly four years, so that he cannot by «my 

means disi^hpise his pastoral duty, Uie prince of the country, and the 
inhi^ltanU o^thc city, have unrertittingly requested you, as their 
metropolitan, to iaice their case into consideration; but since yw 
cannot, ami indeed oUehtnoti^ compel him to yield up his chai^, 
and instead of Adding to hiawetion, ought to pity his misfbrtuMs; 
for he was a;good mam ondiwdudesoaely goveri^ the church dfiiiil> 
mitted to himt «rte, willhsg to provide as well for the-bisb< 9 |^ Bs< 4 |fo 
church, decree, that you wall associate to him as epadj^o]^ ^ pT 0 |ci- 
dent and honest man, vhp moy.act with advantage for the b^op 
and the petqiie*^' See also tit. tfoaDjutai. 


[251] 
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2. The printer shall driver the same tP such persons only m 
shall, the consent of a majority of the petitioners, undertake 
the leying or disposiDg of thetn. 

3. The undertaker shall give to tlic printer a veceipt for the 
same, expressing,therein the number of copies; whicli printicr 
shall fortWith ddiver. the^jjeceipt, pr .an attest^ cppy tliercof, to 
the register of the court of chancery, to be filea there. 

4. The undertaker shall next cause all the printed copies to be 
indorsed, or marked, in some convenient part, with the name pf 
one trustee (or more), written with his own hand, and the time of 
signing. 

5. And he shall also cause them to be stamped with a proper 
stamp, tp be made for that purpose, and kept by the register of 
the court of chancery. And if any person slinll counterfeit tlic 
sump, be shall be set in the pillory for on liour. 

6. This done, he shall, with all convenient speed, send or 
deliver them to tlie churcliwardens or chapelwardons, and u> the 
teachers and preachers of every separate congregation, and to 
any person who hath Uiught or preached among quakers. 

T. Wiliich persons, immediately after receipt, snail iiuloi-se the 
time of receiving, and set tlieir names. 

8. Then the churchwardens or chajjclwardens shall forthwith 
deliver them to tlie minister. 

9. And the ministers, on receipt, sliall indorse the time, and 
set their names. 

10. Then the ministers (and teachers resptctively), in two 
monlhs after receipt, sliall, on some Sunday, iiiiniediutely l)elbre 
sermon, openly read or cause them U> la? read to die ctnigrega- 
tion. 

It. Then the churchwardens and chapelwmnleiis (and tcucliers 
and others to whom they were delivcrc<l) shall collect the numay 
that shall be freely given, either in the assembly, or by going 
from house to house, us the briefs require. 

[ 252 ] ^2. Next; the sum collected, the place where, ami lime wimn, 

shall Im? indorsed, fairly written in words at length, according to the 
form to be printed on the back of each brief, and signed by the 
minister and cliurchwardens, or by die tcocliu' aiiiklWQ; eliiert»» or 
two other substantial persons of such separate conuprfgqtipu. , 

13. Afterwards, on request of die undertaker (or other porson 
by him lawfully authorized), which he is required to make, within 
six months after the briefs were first delivered into the respective 
parishes, on pain pf 204 to lie rodbverqd by action at law,' ' 
the churchwardens and tcocliers shall deliver to him the briefs so 
indorsed, mid the money thereon collected, taking his receipt for 
the same in'some book to 1^1 ibr dfit purpose. 

cnapSIwflrd^Af, ana rafusmg or negled^^ 





'rOTUfi*€ifl, shiU foyfMit'20f,; a^oh of 

biin plairtt, 6f fefdrtniitioiii’ ' ’ ' ■■ 

15. And in every parish or chapel^, arid sfejJ^ifate con^egatidn, 
a registry sliafl lieicept by the minister br'ieJu^er of ml monies 
collected by virtue of such brieft, therein also ijrorting the occa¬ 
sion of the btie^'^nd the time when ^UCCted; to which ml persons 
at all times may re^rt wjihont fee. 

16. And the undertaker shall enter iti a book the riumljcr of 
briefs; when signed and sent, and whither and when received 
back. 


17. And the briefs so received back shall be deposited by him 
with the register of the court of chancery. Ami if the whole 
number shall not be returned, the undertaker, for evei^ one not 
returned (through default of him or his agents), shall forfeit 50/.; 
unless he shall prove that it was lost or destroyed by inevitable 
accident; and shall pay the mon(^ collected thereon. ’* 

19. And the undertaker, in two months after he has received 
the money, and after notice thereof to the sufferers, shall account 
before a m.ister in chancery: and shall be allowed all just charges. 

19. And if any shall purchase or farm charity money on briefe; 
such contract shall be void, and the purchaser shall forfeit 500<L 
to be recovered by action at law; the same to be applied (as also 
tljc other penalties) to the use of the sufferers. (4) 

The usual charges of suing out a brief, witli the collecdons 
thereu|X)n, may l)e best understood from an instance given. 


«!!» 


For the parish church of Ravenstondale in the coimty of West¬ 
moreland. 

s. ft £, s. ' d. 

Lodging the certificates - - 0 7 6 

Fiat and signing - - - 19 4 2 

Letters patent - - - - 21 18 2 

Printing and paper - - - 16 0 0 

Teller raid porter - - - 0 5 0 

Stamping - - - - 13 12 6 

Copy of the brief - - - 0 5 0 

Portage CO aild from the stnmpei’S - 0 5 0 

Matts, fi#’packing *’ - 0 4 0 

Portage to the waggons - . - 0 4 0 

Carriage to the uSertaker at Stoffonl 1 U 6 


' ♦CaVlyforvvk^^' * ^73 16 10 

_j_ I ly __ ^ 

(4) Where some, of ,updertak.er;| are dead, in a hill for an^Ac- 
count their repre^ntatives iKed not be brought before the epurt; 
for theyare ‘ajuwei;abte fbr oiie another. 2 4^ 

J9am. Apl 423. ^ 


C 233 3 


ISWgpK^ 


jp: s, A *: ‘A- 

forwai^- - T& 1(H0 ‘ > 

Bo6ta(^ W \HX9it» aild ctttificate . 0 4 :^8 

Clark^fees 


- 2' 


•!• > 


Total of the pai^t c! 

- 

•* 

Salary for 2986 bri^ at 6d. each 


to 

Additional salary for Xx>ndon 

't 

■ c 

• 

The wi>o)e cliarges 

- 

tm 



rf. 

Collected on 9986 briefs 

- 614 12 

9 

Charges - . . 

1 s 

- 330 16 

6 

- s 

Clear collection - 
*• 

- 283 16 

3 

Collectioas 

- 9986 


Blanks 

- 503 


Total namber of briefs - 

10489 

i 


rUV!" . 


5 0 0 

- 3^> 10 0 


Bruera. 

JI^MV£RAt in the French hrtipere, in domesdny-l)ook cnlletl 
bmaria, is an unprofitable kind of ground, but not wliolly 
barren; for thereon sheep and beasts will browse ; ami some 
pow people apply tlie fiags and turfs thereof for fewcl. And 
this kind of beam ground cannot without groat skill, charge, and 
£ 254 ] industry, be converted to tillage; and therefore by the statute of 
the 2 ^ 3 Efi. 6. c. 13. it is tlischffgtfd^froin the payment of hav 
and:ieorn tithes for seven years "afier itic improvement. Itsendem 
a fiokrer in auturnn (when afi others cease) which bees do cxdeedh| 
iq^y covet -Some say it is a kind of wild tamarisk. Ami ih‘ 
liiiGolnsbire, a relieious house was called TmpU hnur ^ becaate 
it was seated is the heath. 

And this is no other than what in tlic noriliern parts of 
England is called tinff* ^ 

^ -.- - - 




WlM it ifc, 1, twuqg£RY itf a detestable qnd alxamaable liOt ooxaHUfttatl 
” by oasnsl fctwwledi^ af^hist the iwdinima of thb^seatpe* 




m 

ami ord^ of nature, by mankind wilh mankind, or with brute 
beasts, or by womankind'with hi^t® beastfl. .; 58* 

2. By the 25^ ^ c.6, (6) ForaapHiCP t^cre »not y^ Punab- 

sufficient and corfffign punishment appointed by the laws of this ment. 
realm, for the detestable and abominable vice of buggery wm- 
mitted with matdBiid or beastsjt is thatthe sameonen^ 

shall be felony without benefit of clei^; and the justices of the 
peace shall have power to hear and determine the- same, as la 

cases of other felonies, . . . 

3. If the party bug«retl be within the age of discretion, it is Inftnt,. 

no felony hi him, but in the agent only. 3 Jnai» 59. _ 

4. The statute making it felony generally, there may be acces- A«*«ry. 

saries both before and after, i^. if. 670. 

But tliose tliat are present, aiding, and abetting, are all prin¬ 
cipals. Id. ^ , I ■ 

And although none of the principals are admitted to 
clergy, yet accessaries both before and a|fer are hot excluded 

from clergj'. Id. . , « « 

5. By the 22 G.2. c.33. Art. 29. If any person in die fleet Nary. 

shall commit the imnatm*al and detestable sin of bu^enr oi* 
sodomy with man or beast; he shall be punished with deatii, by 

the sentence of a court martial. ■ 

6. In the case of Higijon and Coppingery T.9C. where tlic [ 255 3 

defamation, for which suit was defending in the spiritu^ ^hiw- 

was butmery, and prohibition praye<l; die court granted it, by **• 
reason mat the oflence was raatlo^ony: and there being no- 
saving in the act for the spiritdnl jurisdiction, the spiritual o^t 

coidd not have cogniaance of the principal offence nor 
sequence of the defamation arising from it. W. Jonesn 82 . 

Qibs. 1080. 



B ull, AuZ/a, was a brief or mandate of the pope or bisiiop 
of Komej so aiUed from the seal of lead, or sometimes^ 
gold, affixed to it, procine, publish, or put in nre any of 
tliese, is by act of parliament mode high treason^ (6) 


(5) Continued 28 Zf. 8, c. 6.81 H. 8. r. 7.: made perpem^ 32 
amended 2 & 8^6. c. 28.; re^^with2if3 Ed.Q. c.29. 
bv 1 Mary. *t. 1.«. 5. ; and revived 5 El. c. 17. 

touftkfeA«‘iife«n»Jw«*ofia fawwnt,;»ttd 

diatseal%hlcllw«a*ltodina{i<mrewhat aimilar shape twthetfe trifti. 


Orjgital 

y.l ’ .^go^icfliijaB^iiniMB'T^^q^ at njBrtfaci dittiBOA 

JEenwaMty WiCiliaB^ad i|ii4>iMo m iS i^ :wber^fci!»eablB toNiw 
old ;tM«flaco tfwtt ^ibdmMkkA 

w^ yHhpiiiiJ^ indtfimtdy faytM siide» tfapnii 

Pfl^idi^^ incite ’Osigned to kbit.iis«ii|^li«refoi« the JctoBiati 
pppdfi^vO>uiui^t?Qlw mvendon8». maiiter convkt^ 

[256] ^«^r» th4t4t4^«Nb|>o|>eMtti^ltts imderdieMuntMftxenttiis 

in Rome U) bur^r uSityn- m; wiMn 
Uws.a&(Vcu6touisdidforb^«U burial w4bimheoity« 
£bMi4pe the AugusUpe' monaster/ waa built ^without Ate of 
C^terbury. {^^ £tl)elbert Augustine, in botU^hok cfaaiters 
iflljma r e ). Jbin it might be a dAetutory to them and Acir succeaaogg 
^ kings and orjihJbiAops for ever« This practice of remotete 
burials coi^ued >to tb« age of Gregory the i^eat, a|itm tho 
toqj^ka and pi^ts beginning, to oiler fi»r souk departedyfirt^r'ed 
l^ye lor Aeir greater ease apd pn^ .tliat a 4iberty^;Se^taru 
^i^tbe in cj;^ches, or in places alining, to tiKsni>.»'lW meBn 
d^iy leQSoit seems to be nckno^^tlged by GrcgteryinsaKl^ 
^ #ows, tl^t wlieu tile parues daoas&ng arte notburAened 
^yutliT^vy sins, itmay Uten lie a benefit 10 thiecnlol» buried in 
.cbuTfifi^ JiK^use tbcir friend $mtl. rejat^ns, .as :ofi«n m they 
u^Ue,A> t}^ sacred places, seefiig Aelr grare% may. rem^ber 
"j^jPl ^ Aem., Aiber d^ Outbi^icrt orC^^ 

from t|iis|traotIce in to England 




lesruMpiil^of 
Ae^daiiidk blit 
'tfad d«Bo«s 
RsaeabU toblM 


ID^WnTTrl 


me learoted $ir Henry Skiclipao,, lo^.{>rove'. an. iuasriptiim 
Glastpnbi^ to be; p later torge^, becp!^ pretesHU 
€CcUsiaa^4fisam cttm ccmiierw tifiiifg 4 ^ whereas Aete was no 
cf^itcry to Expand tiU a^o^ 700 years after the date of that 
6dmn, jV.pnicticcs of bmyuwyrltbin iHio clmrcbes»i dit) indeed 
- (tbpifg^ fnpre rarely) obt^ bef^e the use of ;chuiTbyanla,, but 
W reWii»«4 f beu elitoicbyajak ^5er« Hr^pt apd 

appn^priatra to Aat- uso^ For among diosc canons which seem 
to nave been*made before Edward Ae confessor, die ntoA bears 
tbk UUe^ Jh. m aecitesiS^'iiiiid'^begins aridrte bbn- 

fession that tadi a* custom bad preVaSa^ hot «tifM ^be > now 
reformed, and wo aoteli Uh^t allowed Ae« 

dabtoofthepop^ (?^ OlbBiMMAgiMtof 

^^ty, demre dteawaid epa^n 

rtHf* 


K be a pcieMfit soanel 
d^serv^ sodh a^ 
it vaa tkaiiaira 


die meritt.<^^ past 
ir. Hcaaever, at ^ firk 
4 tte sii fomi^ 
a UQpQsitorjr #ie dc^ and dMv itrioer'aiidft bjr the i^e of 
akliKt E^fnmc aMU>i^an of isefnf to l^e 

bectk^ite first %m brot^ht ap tne ptactice of Initta I'llilhaiuSlsi 
and under tbea^ altars^ w k iix be bid rkmilt the church of 
Cahterbiiry ab^t the year 10T5. Ken, Par. jhtt. 592, 598. 

2. No ptTson may ifi buried in the church, or in any part of [ 357 J 
it, without die conseejPlQf the mcumbent* (7) Iii some of the Burying in 
foreign canons, it iasaia, wlthont consent of bkhop and incumbeht; churdi. 

in others^ with^t consent of bishop or incumtenk But our 
onnmon law given this privilege to the parson only, exclusive 
of the bishop, in a resolndon in the case of Francee v. Zey, 

13 *Jd, (CVft. Ja. 867.) that neither the ordinary himself, nor the 
churchwardens, can grant licence of bdrying to any within the 
church, but the parson only; bec^se the soil and freehold of 
the church is only in the parscai, and iif^none other. Whi^ 
riglit (Sieving leave will appear to belong to the parson, not as 
having the freehold (at least not in that respect alone), but in his 
general capacity of iilCumbent, and ns the person ti'hom the 
ecclesiastical laws appointed the judge of the ntness or unfitness 
of diis or that person, to have the ravour of bein^ buried in ^e' 
church. Fpr antiently (as was said) the bur^'ing not tmljr. ni 
temples and churchy but even in cities, was expressly prohibited. 

And afterwards when the burying in churches came to be allowed 
and practised, the canon law directeth, that none but persona of 
extraordinary merit shall be buried dicre ; of wiiich merit (htid, 
by consequence^ of the reasonableness of-granting or denyihg 
dint indulgence) the incumbent was iii reason the m^t prop^ 
judge, and was accordingly so constituted by the laws of the 
church, without nity to die common-Jaw notion “of the 

freehold’s being in him, which if it proves anydiingin the present 
case, proves too much; that neither without the nke leave, may 
they bury in the churchyard, because die freehold of that is 
dectnml to be in him. Ot5s. 453. [IFdts. c. 39. p. 387.1 

lJ()on tlie like foundation of freehold, the common law hath 
one eXceptioh to this necessity of the leave of the pa^n: namely. 


(7) No fee it due for burial ofCoBimon right; but where, as la this 
case, a licence is necestwy, the person giving it may stand on his own 
price; aad If anttlleg^: custom to ^arge a certain fee is denied. 
It is triable at coonmmTiaw, and prohibition shall be grafted; but if 
not denied, the spirited court mall proceed. D«eatand Ckapur^ 
iSmik’a cas^ I' daftcddttt f. ziwii, Sfc, ^ YarK 3 K/A, tTT* 
And-if-«db'e it)fiifeby'cvMofas^ iiiii duty most be ddne. 

/)r. end 1 333. 

voi«i. s 


^ MiO. 

^ die cjiurch is as 

b^oDging to a u^ipr-liouse, tl^peciioti of wbjch they say is m 
^e.pwner of tm^,hpus^. aiid that by conse^penco lio hatli n gppd 
action at liiw^ if he is rundei'cil to liury there. 45^; ,(8^ ; 

Yet, t^vertiie^, the chucchtyardens also by custom may have 
a fee ibbeveryburial vvitliiu the cljurch; by ress^ the purisli is 
at Uio charge of repairing t)ic (looir. Ifats, c. 39^ (9) 

But there is good reason, that any parishioner, at his discretion, 
shall not Imve the liberty of burying there : e.s|)ecijdiy upon ac¬ 
count of the health of tlio inhabitants to’bo assembled tlicrc for 
religious worship. 

C 258 ] 3. The rea^n given by Gregory the great, vrl^- it was more 

Buryinjr in profitable to Ix' buried within the precincts of the church, than 
yar^***^*^' at a,distance, was, because tlieir neighlioni’s, tts often as they come 
to those sacred places, reniejnlxu ing those whose sq)n1chres they 
bclioKl, do put fortli prayers for them unto Go(.l. \Vhich reason 
>vas afterwards transferred hito the Ixxlv of the canon law. 
this su{X'rstition of pihayiiig for the ilead, MH'nis to have tn’cn 
the true original of clmrchyards, as inconipassing, or adjoining 
to die cliurclL AVhich being laid out and inclosetl ibr tiic common 
burial-places of the respective parishioners, every jxirMhiuner 
hath aiul always hail a right to he buried in them, (iikw 453. (<r) 
For by* the custom of England, any jxjrsoii may Ixr blirietl in 
the chntchyard of the parisli where he die's, witliout paying .any 
thing for breaking the soil. /*. 1. r. 12. (A) 

But ordinarily, it seeinelh that a jK-rson may not he bnilu) 

(6} A mui may proscribe, that, as tenant of an ancient ineti«titure, 
be ought to have separate burial in such a vault witluii the cliurcli, dr 
in such ah aisle, or in the choir; and if he be (iiHCurbed,iie luay iiuvc 
m action on the case. Harceyv, case, citedjUottvujrv./M', C^.«/<K. 
604. iktt a custom, that every parisbron^ baa a right to bury his 
dead relations in tlic churchyard, as near thek ancestors ns possilde, 
is bad. I^ryer v. Johnmjnj 2 Wilt. 28. 

(9) Andrews v. Simons, 5 Kddr, 50fr. AsicmgsMuSt 1 Ventrit, 27k 
By usage about London tlie churchwardens take the money for bury¬ 
ing in the church or churchynrcU and the par.soA has uochitig but foe 
burial tn the chance), .^woii. 2 S/utwoTt 18k 
, {«) fBurklwas theusuolt^aractcrof apomcliial cbufcb. Sdd^tk 
JDkr.^0.9. f k] Crniceming clmrchyardsi seo tit. QHprch, V., 

(by ^Andr^ v. Cawdtnme^ WiUtsgy 536.) But a fee may bedue by 
prescription, err immemorud custom. Tk Vide [and 257^ 

. .V 

in tbo case of .7^ Kitmq r* Tuyhr [7 C» U B» A 53ik 

no*b it HBa held ibatinferntatkiti. vas graalablec^ainsta parson fee 
opposing [ 9 «.n^kcttiif]ihe burialofaporiskwBeriAtbechiHcityittd; 
but*as tarcfmwg tore^ tbetserviee OTee.tbe4ooeas(Bib}dai mif kt 
•onsasegfd y s its itiliecowit woiridiwtiatclpesorabMibarag'atnasMr 
i-ogni/abic in the ecclesiastical court. Saj, Hitts MSS. (7 D. 273.) 



f 

in the churchyrtrJ of another pafJsh tiian that whfercin he died, 
at least without the consent of tn^ parishioneni or churchwardens, 
whose parochial right of burial is invad^G thereby, and perhaps 
also of the inciinilKnt whose soil is broken: as in the case of the 
churchwarden** of Harrow on tlw HiU (1), it ia said, that upon 
a process again^ them for suffering strangers to be buried in 
iheii-cimrcliyaiij, and tlieir appearing and confessing the charge, 
they were admonished by the ecclesiastical judge, not to suffer 
the same for the future. 

Hut whore a parishioner dioth in his journct*, or otlienvise, 
out of tlie parisli, perhaps it may be otlierwisc: as it scemeth to 
he, where tlierfe is a family vault or burying place, in tlie church, 
or chancel, or aisle thereof. (S) 

4. By the civil law, dead Inxlics ought not to be hindered from whether 
!>urial for debt, jls vulgarly supposed; wliich seemed to be burial m»y 
allowed by the law of the twelve tables. IViXxi. Civ. L. 143, 144. *>ebinder©d 
2 I'kmut, 028. (e) ,. 


(1) Thompson v, Samulers, Perhin.% 1710. con Dr. Bettesworth, 
sen.;aud see lord *V/ettvr//'s observation in Burdin v. CalooU, 1 Hogg. 
JReju 17 . 

(2) See 2.17. An agreement having existed between the 

Kuccc.sstvc vicars and charchwardens of a parish, that cer^a fees 
should be takejt on the burial of strangers in the church^'ard, and di¬ 
vided equally between them; an incoming vicar refuses to accede to 
that agreement, and prevails on the collector of the fees to pay over 
to him the whole he has in his hands : it was held that tlie collector, 
having received one half of these fees to the use of the diurcliwardens, 
they are entitled to recover that moiety from the vicar in an action 
for money had and received. LiUlcxoood v. Williams clerh^ 1 Marsh. 
Hep. 589. 0 Taunt. 277. S.C. An action tor money had and received 
is hot iiiaintainable to recorer a sum of money paid to a churchwarden 
i'or burial dues, which he had paid over to n treasurer of the trustees 
of a chapel previous to the commencement of the action. Hor^ail 
V. Handiftp 2 Tt. Moort, Hejh .1; 

(e) No law of the twelve tables handed down to us allows a dead 
bo<ly to bo arrested for debt, although a famous law of the third table 
gave to creditors, according to most interpreters, a singular power of 
cutting into pieces the body of a living debtor, who after a certain pro¬ 
cess refused to pay. On the contrary, the tenth tabic prescribes im- 
poratively the various solemnities which were to-be observed in the 
burial of the dead; and law of the Digest protects from cUation even 
persons who are employed in performing tlic funeral rites. Dig. 2. 
4. 2. That ihls, however, hod been attempted in later times, proba¬ 
bly (to use the exprosidonof lord Mansfield on another subject *) in 
drder to fotfure As compMsion of friends, is apparent from the rescript 
of tlie emperor Justin, which enacts, that obbgations entered into (At 
that acecmnt shidl he void* ond inAkts a penalty on those who exact 
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And Ijtffdwood saySf lieretotbrc the low wns» tkM (he Inirial 
of a dead person mi^lit be delayed tor debt; but tliis was after- 
[260 ] wards abolished; for death dissolved nil things; and albeit a 
man in his lifetime may in some coses be imprisoned for debt, 
yet his dead Ixxly shall not I)e disturl)ed. Limi 278. 

And this scemeth to l)e implied in the statute of tho 38 G. 2. 


them. Co(/. 9.19. G. rum Auf/tp/t. add Abr. 60. (which renders the 
creditors iidainous), with the Exposition of (''ujurius, torn. 5. But 
Huber, although he is clear that a dead body cannot be kept from 
burial, thinks that creditors may, by an arrest, prevent the rehitiuns 
of the deceased from carrying the corpse to a distant family monu¬ 
ment. His words are, Hadenm rctigio te/wt ne sepuHura imfiediatur ; 
guo minus autrm si t'ognuit alio rnihivera transferre, numumentisqur 
avUis injerrr I'elint id nrresto imfiedintur nihil ol>stare viditur, ncque 
non sit nlif/umido. Prtehrt. ad Pand. Lib. 2. Td.2. de. Arrrsto per- 
sonali. 6. Hie funeral of Sir Barnard Turner, in IT-Sl, proceeding 
from London to Hertfordshire, was s.iltl ti» have been st4>pped by an 
arrest of his binly, till his friends entered into engagements I'or his 
debts. But whether this could be done legally may well be d<mljted : 
for that such an arrest cannot be nia<le on mvsne process to eonrpel 
an appearance, is clear from the nature »>f the thiut; itself, and from 
the statute of GVe. 2. ([uotod by our autlior: and that a dead hotly 
cannot be taken in execution on a tstpiits ml satisfuriendum (.liould 
appear from this, that though the writ directs the sherill’to have the 
Aor/y o/V/w r/eWr at NVestminstcr on the dav of the return, without 
specifying wliether lie be dead or iiig. yet it states the reason to be. 
in OTfter to satisfy the plohifljl' fi-r his dtht. But, by the death of the 
debtor, all his ]>ropi'rty is vcslcd in otIuTs, namely, his lu-ir and per¬ 
sona! representative', he caimot, therefore, satiety tin* (rcdiuir nut 
of his property, and that hi> body atler tleath ean he no satisfaetion. 
seems to be the opinion of the legi»Iature in the staf. *1 J. 1. r. 21., 
which provities that if a debtor die in extxution, the person.s nt whose 
suit he stands charged may sue out new execution against hi.n lunds 
and goods. 

[ilie c:i.secit('d by Ifi/rlc C..I. in Quuk v. Coplcton, 1 I^'rim, 161. 
1 i{id.2VZ. 1 Keh.HGG., that a woiiuin who feared the dead body of 
her son would be arrested for debt, wa.sholden liable on u promise to 
pay in consideration of forbeartince, though she was neither executrix 
Qor administratrix, and of which the other jinlges are said to have 
doubted, was thus forcibly repudiated liy lord Plienfnrangh, in Jones 
yt.Ajihbnmham, 1 J5Vm 6 I6n.and Wo; “It is impossible to contend 
that this la.st forbearance could be a good consideration for an as* 
mmpsit: for to seize a dead body u[)on any such pretence would be 
eonim Ixmos mores, and an extortion on tiu* relativca. it is contrary 
to every principle of law and mural feeling. Such an net \$ revolting 
to humanity and illegal; and therefore any promuc extorted by the 
fear of it could never he valid in law. It might ^ veil be! said, that 
a promise in ^consideration that one would withdraw a pistol from 
Mother's breast could be enforced against (he parly acting under 
such unlawful terror.’*) 






c.d8«, which requires the bailiff atrestin^avLjr penon for d^t not 
ttyomrry him to »siy alehouse or CKther saoh without his fn»e 
cotisent; and requires the bailiff to deliver to tied person arnjsted, 
a<ci>i)y of the clauses ill the said act relating toarreste; and many 
other such.pai^iifculurs; none of which arb in p.ny respect appli* 
ciihle tc»;u deaclperson. 

lJut although the interment of a dead person may not Ije 
hindered for debt, yet after attainder for treason or felony, and 
before execution, a person, though in some respects lie is said 
to be cmliUr 7tiortuus, yet is liable lo be charged at tlie suit of 
his creditors. As was die case of y^ieas Alavihuaidt attainted 
of treason committed by him in the year 174>d;.. Upon which 
occasion 8ir Michael J\yst€r observes, that the person of a man 
tmder attainder is not absolutely at the disposal of the crow'ti. 

It is so for the ends of public justice, but for no other purpose. 

The king may order execution to b<^ done uiion him according 
to law, nutwitlisianding he may he ehargetf in custody at the 
suit of creditors- Hut till execution is done, his creditors have 
ail interest in his person for securing tlieir debts. And he 
biiDseJf, as long as lie Jiveth, is under the protection of the law. 

To kill him witliout warrant of law is mnrdev: for which the 
mnrden*r is lialjh; to a prosi-cntion at tlic suit of the crowm, 
and likewise to an appeal at the suit of the widow. For thougli 
his, heir is barred by the attainder, w hicli eornipteth his blood, 
and dissolvclh all relations grounded on ronsangninity, yet the 
relation grouuded on the inatriimmial contract coiitinueth til! 
death. And if a perst^n under an attainder be beat or maimed, 
or u w'ouian in the like circumstances ravisiici), they may, after a 
pardon, maintain an action or appeal, as their cases respc'Ctiveiy 
may require. And though lK?tbiv a pardon, they are disabled to 
sue in their own names, there seems to be no <loubt but that they 
arc entitled to prosec^ite, acwrding (o the nature of their respec¬ 
tive cases, in tlic n;unc t>f tlic kijig ; who w ill ilo equal right to all 
bis subjects. Foster’a (’roirn Imw. 

In the same year 1745, a remarkablo ciiao happened after tlie [Buriat of 
reAn l assizes at Carlisle, where some of tlie rebels died after Uieir att-ninttfd 
altaindcr, and liefure oxocntion. 'I'lie question was, WhetJier 
they should 1)0 mlmitteil to christiiui burial ? And tlie then lord [261] 
bisliop of the diocese retjnested tlic iipinion a very learned 
^rttleman : who mndothe following remarks'ftnd extracts tor his 
lordship's consideration: 

It is certain^ that after execution, the bodies being at the 
SLiiig*^ ttisposal, hrca for ,4ic public example, and lor the gicatpr 
terror unto othpi?^ q^ver admilted to .chrjsiiaii biiyjals.^d 
this soerpcdi to. have boca the law of tlie churc)i of Eng^^d 
Irom two anci^it canoiist^by the fcH-nier of whicli it is ordained 
as follows ; Concerning those who by any fault iuiitot death 
upon flicmsclvcs, let tncre be no conimemoialien of Uicni in 
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the obUtion, as Ukowisc tor them who are ,punislieU,J'or . their 
crimes; nor shall tlieir cor^^s be carried unto the gmvo.wlth 
psalms. By the latter r—»If any dmil voluntarily kill hiioself 
by arms, or by any instigation of tlie devil, it is not permitted 
that for such a person any nuisses be sung, nor shall his body 
be put into the grouiul with any singing of a psahn, ppr. shall 
he be buried in pure sepulture. 'Ine same dtall be dmie to 
lilm, who tor his guilt endeth his life by torments, os a thu^ (1), 
murderer, and Ix'trayer of Ids lord. Ccatwics editi siub JEdgaro 
rege : WUk. ConciL V. 1. p. 225. 232. Johns, A. D. 740. No. 96. 
and A. X). 963. No. 24. 

But b^bre execution, liic case scoiueth to be dUferent. Mr. 
Hawkins says, that judgment in high treitsoii is, that he slmll 
be carried Ixick to the pku.'e from whence he enme, and fmni 
thence be drawn to the place of execution, aitd U- there luutged 
by the neck, and cut down alive, and tiiat his entrails be uken 
out and burnt before his face, and iiis head cut off, and his body 
divided into four r\\\ax\.cri> tMid disposed ij'<U th*i king's pleasure, 
2 Haw, 443. 

And lord Coke says ; Albeit judgment lx: given ugaiast a man 
in case of treiisoii or felony, yet his IxkIv is n<it forfeited to Ute 
king, but until eteciUion remaineth his own ; and duTcfore before 
execution, if he lx: slain witliout aiititority of law, his wile shall 
have an appeal; for notwithstanding the atuuiuler he remained 
her husband. 3 Inst. 215. 

So if a man commit tre^ison, and after jiulgmc-Jit become of 
non-sanc ntemorv, he shall not l>e executed: lor it cannot be 
example to others. 3 hist. 4. 

So if tlie gaoler keep a prisoner more straightly than he ought 
of rigiit, whenN)f the prisoner clietl>, this Is felony in the gitoler 
[ 3 by the common law; and tliis is the cause, that if uprisomu* die 

in prison, the corotier ought to sit upon him. 3 lnstA)\, 

And particularly that tike church admitted such ]x:rsoiis to 
Christian hnrial, .seeiueth somewhat evident, in tluit she admits 
them to tlic receiving of titc holy comnumion, and oUicr ritea of 
the church, during the time of tiieir condemnation, and approves 
of the ministers of the chiircii of Knglaikd attending them to the 
last extremity.—— And these rebels were admitted to cliristiaii 
burial. 


(I) But the rubric confirmed by statute 13 & I t C'or. 2. c. 4. fi 1 
aes not recognize this distinction. See the rubric, infrOy 6. n. 


1 , 2 . 

does not recognize this distinction. See the rubric, infrOy d. note. 
The cases of treason and murder are on a peculiar footing ns to the dis¬ 
posal of the boflics. Hanging in chains, even for mkirder, cannot 
form part of the judgment, but tnnphe directe<l by a special order of 
the judge to the sherifF (/'Wer, 107. cited 4 III. Com. 202. note (6), 
by Chr7)y as is still sometimes practised in case of notorious thieves. 
477/. Com.^y:. 



[T)ie mo(k of burying the dead is a matter of ecclesiastical 
co^iztmCe; and therefore wlieh the question was, whether a 
parishioner had a ri^ht to be buriied in the parish churchyutxi 
in ah iron coffin, which was a new and unusual mode, the court 
of K. B. refused a mandamus. (S) 

'JThe first act for binding in woollen, viz. 18 C'. 2. c. 4., was 
repealed by 30 C. 2. st. 1. c. 3. and 82 C. 2. c. 1.; which latter 
acts were both repealed 54 G. 3. c. 108. 

The Stat. 48 G. 3. c. 75. ‘‘ For providing suitable interment in 
“ churchyards or parochial burying*fjrouiuls in England for such 
dead human Ixxlies as may be cast on shore from the sea, in 
« cases of WTcck, or otherwise,” enacts, > 

By § 1. That the churchwardens and overseers of Uic poor in 
any parish in England in wliich any dead human Ixnly is cast on 
shore from the st'a, by wreck oi* otherwise, shall, upon notice 
thereof given to them, cause Midi Ixxly to l>e convcycfd to sonic 
convenient place, and with all speed cause it to lie interred in the 
parish churchyard or burial-grouiul, so that the expences thereof 
do not exceed tlio sum allowed by such parish lor the burial of 
persons buried at the expence of the paridi; but if such hotly is 
cast on shore in any extra-jiarochial place, where there are no 
churchwardens, &c., such notice shall U; given to tlie constable 
or headlxirougli thereof who shall protcal as lieforc directed in 
case of chiirdiwardons, &c. 

By § 2. That every minister, parish clerk, anil sexton sliall 
piTforni tlu‘ duties customary in other funerals, and admit the 
liovly to lx; biirietl in the parish burial ground, receiving tJic like 
fees {IS in cases of burials at tlic exjK'uce of thcparisli. 

By § 3. Tluit every person who sh;dl find any such Ixxly on 
the shore, and within six hours after give notice thei*eor to such 
churchwai'dens or ovcrseei's, or constable or Jicadborougb, us the 
case may be, or slaill leave the same at their usual abode, shall 
lx; entitled to five shillings fiir his trouble, to be forthwitli paid to 
the person giving the first notice only ; but no grcatci* sum shall 
be given for one notice, tlioiigh there may be more bodies tlmn 
one. 

By § 4. That all persons fimling sucli Ixxlicson the shore* and 
neglecting within six hotirs afiertogivcor leave such notice, shall 
forfeit five potmds. 

By § 5. riial all charges allcnding the t^ecntion ot this act 
shall be paid l)y ibc churchwiirdeus, t>M‘r.seor>, constable or licad- 
Iwrough for the time Ixang of such parish or place. 

The ]ting v. CoIerUlge on<l others^ 2 Sar. Sf AM. Hep. 806. 
J Chiu. Rep. 588. S. C.; and sec 6 Ittst. 303. ; and the final disposal 
of this case, itijrct, 9» wofe (5). But they will grant an information 
against a parson for neglecting the burial of a parishioner in the 
churchyard. TheKintf v. Tnylor^ 1 G.\. B.R. Willems Wcp.538. vott. 
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fifi. r£bdt:fbMf3ustMfr^foi^)l^0fCduiU«Oir pW«fetin wh^ch 4acK 

bodies>tire*borifdt'tsMh ^ t^y Moritbig* vna^r. ms bandy 

tresurer of the>cxmDty.t»»ipay Ui( au<^ c))urchwtinlcii% .com^nUcy 
soeb-stim ibr'bM e^Bponoes 4ibou| tho execution of. tiua act as 
he nrnvdebtn reasonable, «ftiT tile same have lieeiL veriHod ou 
oatli; and such treasurer siuill |my tiie smncy and be ulluwe<] it in 
his accounts. 

By § 7. That every chiirchwwdcn, constsible^ &c. -ticgleclini^ lo 
remove sticii l>odies from die sosi-sliore prior lo iiitermeul for 12 
hours }<fter notice ^Iven or left in writing at hU alKKle, or to 
perform the oilier tkities liereby re<piirt‘<l of them, sliall forfeit 
lor each oflfencefive pounds. 

By ^ 8. Tliat all |H.‘nalties incnrreil under this act, if not paid 
on conviction, shall be levied by <li'itre':s and ^idc *>f the oll’endor’a 
goods, by warrant umler the hand and Ma! of any justire for the 
county or place when* tht* oUence hapjHiis (which warrant sucii 
justice may graiit on conl'es?»ion or on evidence of one witness ou 
oath), and the surplus money arisin^T l>y sueii <!istress, Jkc. shall 
be returned to the owneiv, after ileilucling die costs of such dis- 
tri-ss, &c. aiul when jiaal sluill go U) the informers ; and if no suf¬ 
ficient distre.ss shall he found, (ir if the jH-nalty is not forthwith 
|)aid, such jiislicc by like warrant may cxmimit the oficmTcr lo 
the common gaol or lunise of corn'Ction for t!u* county or ]>lace, 
W’ithoiil bail, for not exceeding two calendar months, nor less 
than fourteen days, unless llie jK-iialiy and charges be Siumer 
}iaid. 

By § 9. Conviction for oflences against this act shall be in 
form or to the effecl therein prtivi<led, viz. 

it remfnnt)€refl^ that o/i - t^is tiaij af -/« the —— 

year of tht reiytt <f -A. B. amrirted f^ftfre -- 

one of his mnjestfs jusfices of the pence fyr the - - - of haring 

[as the offence shall In*] and / the. said ■ ■ ' do adjudge, him 

[or therfi] to forfeit and ]Hty for the same the sum of -—. 

Oivtn under my hand and seal the. tUuj and year aforesaid. 

By § 10. 'Hial any person aggrieved by any thing under this 
act, may appeal to the (piartor sessions holtlen for iIk: county or 
place, one calendar month after the cause of such ajipi-a] arose, 
on giving ten days’ notice of his intention so to do, and the 
matter thereof; uppelk*e, after notice, entering info recognizance 
liefore some justice of the county or place, with sufficient sureties, 
conditionetl to try sucIi apjx'ul, and abide the order and awnril of 
tiie court thereon ; and .such sessions, on proof of notice and re- 
cognizance given and entered into, shall determ'itic sucli appeal 
in a summary way, and award costs to either |)ai*ty, or otherwise; 
and may initigate the pemiltV) and order furtiicr reifsotiable 
satisfaction fx* made to the paity injured, ami sgeh their 
deterniinnttoM shall Ik; bimling and conclusive. 



Mtf) m 

•caM'Of iin^idiitrcttufKle* thisirfct the some 
FMt^'rtoit'beictiMtfiti^'unlbwftilf'tor’ itie/|kirtSed^<»pEusdrsy for any 
want bfftyrin^ iii tWoinfol'matiQii, sominonsj conviction, 
wnrWint bf cHKtresi^'Or'Othdr procecdni|tv^^re6n) nor d’espaasers 
ab im((o’(wn\ ntiy irrt^niarity that shall be afterwards done by 
them \ but tbo-^arty injured thereby may recover satisfaction by 
action on the rase. 

By § 12. Tliat all penalties and cxpcnces attendant thereon 
incun-iHl under this act, shall lx? paid bythepiTson inciirrinjr the 
same; and the ymriNh or plac<* wherein such pei'son ought to have 
acted ill his duties under tiiis act shall be exempted therefrom. 

By § 13. That llie lonU of manors throughout Engluml shall 
pay to the churchwardens, constable^, &c. of such parislics or 
places, such sums as they were accu**toim d lo pay for jilacing 
anv such iHulies into the groimd in the state in winch thev were 
found : sucli sums logo in pai t discharge of tiie exjK-nci s incurred 
imdiT this act, and credit to he given for the same by sucli church¬ 
wardens, &c. ill their accouuls whh the county. 

By § li. 'riiat the (puirter sessions may cause such sums as 
may Ik* neei-ssarv for the purjn>M.‘s t»f this act to be raisetl as 
county rales muler 12 (i. 2. r. 2t>. are ilirected lo he.] 

t). fVf/#. (JS. No minister shall refuse or delay, lo bury any [265] 
eorjisc that is brought to the churcli or ciuirchyard (convenient Ministor'^ 
warning being given liim thereof before.^ in such manner and matorefuse 
form as is pivscrihed in the lunik of eoimuoii pnivu r. Aiul if he 
shall refuse so to iio. except tlu‘ party (Ueeastul tftnounetd 

c.rtiumHunicahdy maj<»ri excommtmicatioiie, tiir some grii'voiis and 
nt)lorlous eriine, and no man able to t<'stily nf his reju ntanet'C lie 
siudi he Mispeiuletl by the bishop of the tli<,>cese from his ministry', 
by the space of three inontlis. 

/B'/c iknoHiu'tdi\t<o)mnynicnti.d\ But by the rubric (3) lx?fore 
the t)Hit?e for burial t>f the dead, the siiid oHitv likewise shall not 
Ih' used for any lliat die unUiptized (1), or that have laid violent 
hands iijmii thetaselvcs. 


ronliniu'd hv statute W fhr. 2. r. 1-. (J 1. 2. 

( 0 In Kcinp V. BVrA'M c/crA, /IrrAo, Dee. I \. ISOJ), cnr. Sir JtyArt 
NichoUy the baptism of a chihl by a dissenting minister wa.s held a 
HufHeient baptism to entitle the child to christtou burial by a minister 
of the church of England. The court recogmr.od this important 
(|Ucstion U8 one of disability and exclusion of all <h'ssentii)g subjects 
from the general right of burial bythccstabli>hed church, and rested 
its judgment, 1st, on the canon luw, rubrics, and practice aftccting 
lay baptism before the act of toleration: 2dly> on the act of toleration 
itself; and generally, on every grtmnd of public and ecclesiaatirnl 
policy. It <loclared, that by the above statute the acts of nonconform¬ 
ists, for the purposes of their own worship, arc legalized under certain 
regidations, anu arc to be recognized in courts of law. Indeed the 
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Han Me'id' testify qf Mi r^ntohr^j 
d6ttt' 'e\^dence did appear to the bishop of such pcr^n’s rep^-' 
ance, commissions have been gr.hnted, Ixuh before and $ihc^ 
Reformation, not only to bury persons who died cxcommtinicat^ 
but in some cases to absolve tnetn, in order to chrisdoh burial. 
Gibs, 450. 

There were anciently other causes of refusal of l)UTial, parti-' 
cularly of heretics^ np^inst whom there was an esj>ecial provision 
in the canon law, that if they continued in tlieir liercsy, they 
should not have a Christian burial; of which we have a remark¬ 
able instance a little before the Reformation in the case of one 
Tracey, who was publicly accused in convocation of* having ex¬ 
pressed heretical tenets in his wil!: and being founil guilty, a 
commission was issued to dig up lus IkhIv, which was accordingly 
tione. 

Also pi'i'sons not receiving the hohf sarramenti at Icjist at f.nster^ 
were excluded fhom Christian burial bv a decree of the fourth 
Lateran cuujicil, which lH‘canie afienvards a law of the Knglish 
church. 

In like manner, persons killed in dm ls^ tilts, or tfmmammts. 

But at this day it seenioth, that these prohif>itions are re¬ 
strained to the throe instances l>erorc ineiilioiied ; of persons ejD~ 
rmnnwniratey vnhitptized, and that have laid I'iolcnt hands ujsm 
tketnselves. (5) 

And of this last vnrt arc to Ik* iindersttKKl, m>t all who have 
procured death unto themselves, but who have done it Volun¬ 
tarily, and conscrpiciuly have died in tlu' connnivsion of a mortal 
sin; ami not idiots, Iuiiatii*s, or jxTs«>n.s othenvjve of insiinc. mind. 

The first ecclesiastical role wliich occunclh as to this matter 
is the 3tth canon of the first ronncil of Ihaga, in the year 563 ; 
which forbitls any burial sen ic<‘ for those qui riidtntnm sibi ipsis 
infernnt mortem. But in /fVM/W.v (V/w«r//.s, vol. I. p. 129. the 
fifth chapter of tlie si^ood Ixiok of the Ptvnitentinl of liglicrt 
archl)ishop of \'ork, written aU)ul the year 7.56 (whic!) chapter 
is plainly taken fnmi the canon of lirngn), adds this litnitatioii, 
If they do it Inj the institjntirm. of the dnit. And at p. 232. llic 
fifleetttli of the canons published in king Kdgar’s tilin’, alxm! the 
year 960, adds a furtfier itniitatlon, tf thnjdo it ** rohtntarily by 


baptisms of dijwcntCTR have been expressly recognised bvstot.25 <i.% 
<•.75, which cxl<ai(le<l tl>e slauiji duly on reginterji of<!liurcli uf Eng¬ 
land baptisms to regisUrs of baptisms of protcstunt dissenters. Sec 
the Report ff this catef puhliahcci bv iMteru^rth, 1810. 

(5) See the rubric before tlie office of Imrial, wlucb (# in this form ; 
** ilcrc it is to be n<40d that the office cniiuiiig is not to be tised for 
“ any that die unhaptized, or excommunicate, or have laid violent 
“ Hands on iheiMclvc*.*’ Tfiis rubric is confirmed bv»lar. 1.1 & 14 CVJ. 

2 . 



the instigation qf the devil. The^ two au^l 9 ci^e$ on 

tfieComtnm Prayer quott^ from jafinsoi^^ ptleqtibu^ ;to prpve. 
that our old ccclusfustical lows made jio exception in favour of 
those who kill themselves in distraction. Hut they provet even 
as tliey stand in Johnson, that such were not comprehended 
under those laws. And, accordingly, the JJecrttwn ot Gratian, 
part 2. cant. 23, gu. 5. cnp. \ 2. inserting the canon of Braga, adds 
to it votwUarie. And the note there is, seats, si per furorem : 
tunc non imjmUirctur, 

Now we should not, without necessity, understand our own 
rubric to be sc> luucli severer than the preceding constitutions, as 
to place; niiul jieople in the same rank with excommunicate and 
unnaptiml {tersons, and to punish a poor creature fur what in liiia 
indeed was no crime. 

The projier judges, whether persons who died hy their own 
hands were out their senses, are, doubtless, the coroner’s 
jury, (d) d'he niinistt^r of the pai ish lialh no atithority to be pre¬ 
sent at vic'wing the Inxly, or to sunuiuin or exmnine witnesses. 
And therefore he is neither entitled nor able to judge in the 
adiiir, but may well acquiesce* in the pulilic determination without 
making any private imptirv'. Iiuleetl, wen; he to make one, the 
opinion which he might form from tiicnce could usually be 
groutided only on common <liscoursc aiul bare iissertion. And 
it cannot Ik; justifialde to act ii|x>n these, in coiUnuIiction to die 
iU'cision of a jury alter luairing witiu*sses ujx)u oath. And though 
there may be reason to sup|X)M; that the coroner's jury are fre- 
(|uently<fav(»urab)e in their jmlginent, in coiisidc-ralion of die cir- 
etnn'.Umces of the ileceas^xl’.s family widi re.s|>cct to die forfeiture, 
and their verilict is in its own nature traversiible (c); yet die 
burial may not he deluyetl, until that mutter u|X)ii trial shall dually 
1)0 iletermined. Hut on acquittal of die crime of self-murder by 
the coroner’s jury, the Ixxly in that case not Ixing demanded by 
die law, it s^enii'th dint u clerg^innii may and ought to admit 
that Ixxly to ('hristian burial. 

[Hy I- (*• l-.c.oy.J I. it is enacted, Tliat from and after 3ih July* 
1823, it shall not lx* lawful for any coroner or odicr officer having 
authority to hohl impacts to issue ;uiv warvaiil or odier pi'oeess 
directing the interment t>f the rcjnaius of po.i'soiis against whom 
a finding of Jelo dc se. shall In- had, in any public highway; but 


(rf) Or if the hotly cannot be viewed, the justices in session may 
etujuirc of the felony. 3 Uut tlicir finding is traversable. 

(e) The inquisition of the coroner, uptMi view of the body, is not 
traversable by the executors or adniinistrntora of the deceased;but 
evidence shall be heard by hiui to prove the deceased non compos, 
which, if ho refuse, the inquisition may be quashed by the King's 
Bench, who are the sovereign coroners. 3 Inst. .'JJ. 1 «, P. C*. 415. 
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burial. 
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fboo^s. 


Fee for 
burUi. 


soc^cbtonep briolto offidir ahalL^ro dtreottonsribr Ui^Tpriv^ 
mtontieiit of die•remaind’ot^ such person r/0 wididut $k$} 

stake’, boini; driven through the >body of such per.'NMiy hi- ib^ 
chiirchyavdorotluw bunal-^groutul ot'tbc piinsb or phice in wliMh. 
the remains of sUch perscoi lutght .by tlie laws or custom of Khg* 
land l>e interred, il' the verdict of Jkh detse hod not been fow^ 
against such per^ai: such inurment to be madt wiUun twenty- 
four hom*s innn theiinding of tlie inquisition^ ahd to take place 
between the hours of nine arid twelve at night../ 

Hy $2. Nothing herein shall autiiori*/^; the {lerformingony oftiic 
rites of cbiistiun bvial on tiie inturineut of the remains of any such 
person, or alter tJic law.s or usages relating to tlte iiurial of such 
persons, except so far as it n'lutes to the intcrinent of .such re¬ 
mains ill such ehurchyard or hiniaUgi'oiiuil ut such time and in 
sttch manner as aforesaid.] 

7. By tlie rubric: the priests and clerks lu^fcting tlx* cor{)vo At 
the entntnee of the churchyard, and going bi tore it either into the 
church, or towanLs dtegiave, shall say as is there ap]M)iiited. 

By which it seeinelh to l)c disei-etionary in tin; niinistcrj 
whedier die corpse .shall he carrieil into the church or iiou And 
there may lie good ren.son for this, CNpeciaUv in ai$i^ of ilitectioiK ■ 
a. dm. 07. After tlie parly's death, dioro shall l>e rung no 
more but one short f>ea], and one licfore the burial, aod one 
odier alter the burial. 

1>. Langton. B» do fmuf^ injuui^ that hur’uU hJmH Hof tU* 
nied io one., upon (he oramnl ofanp mm 0 / uumep: hix auju if 
ttny ihiug Imth fte*-n wtHsttuntd tit In y//< n />// tin ptoux ili:ajtiou oj 
the JitiihJuIi we (vUl that jiistoi- ha ditm. t/uruijHjn to the chureltcx 
bff the orditiury of tJte place afterwardx. 

Shall not be denied] Or delayed. />w/, 278. 

Upon (he account ff anp xt/m (f rnonep] Korhin’ial ought not to 
be .sold: hot albeit the clergy mav not demand anv thing for 
burial, yet the laity may lx: compelled to obsi rvc pious andland* 
able cu.stoins. (6) But in such the clerk must iu»t demand 


(6) Attfireicm v. Caieiltorne, lyUlrx, S'Mi. 'I’huM in the curc of (rib 
beet V. Jiuztarrl and Jiaper, *i JJapp. Hep. 8;w., patent iron coHins 
were admitted to be buried nt an increased rati* of payment to the 
parifh for the longer occupation of the gruinxi, presumed from the 
dinshnity of the m^erial lUted. A tabic of incrcined frev for inter* 
mtnt in met*dlit colflnK in St. Atulrcn' s paridi, Holboro, wan tiigned. 
Kd mere-analyfU can do justice to the ckiiKtened andciaiwic language, 
or to the eiviigbtcmcd ami philosophic arguments of lord (VftmWi, in 
his-judgment m the rase ; but the following extmcl. as to themi- 
justinent of the of incrcuAcd fees for burial, miiMt bC accept- 

^ein a practicaf |Ww of view: —1 am aware, as I havo alroady 
iDliinattxl, that very unrient canoUK forbid tlic tahHig'of money Upon 
interment, upon thc notion that consecraied grounds are aniongttthc 



SttlME 



aAjr-tiling'for tlw ground^ orfi)i^)the but if he shall aUege 

tm for ^very dew peiton so tnuoh hath been noisiistomedita be 
to the minister ot to the churcli, ho shall recover it. ZMd, 

278. IStephan* in cone. Oxon. prim* (k Sim^ma*'] >!. /; 

ITafh been aervstomed to be ywen] That is, of old, and for so 
tong time as will create a prescription, although at hrst given'vo- 
luntarily. !■'<»* they who have paid so long, are prraumeil at first 
to liuvc boiincl themselves voluntarily thereunto. lAnd. 279. {g) 

'l\ 15 ,hi. Topsai and IWrem. Edwanl Topsal, clerk, parson 
of Si. Ilotolph’s-without, AldcrsgaU*, London, and the church¬ 
wardens of the same, liheileil in the ecclesiastiol court atniinst 
Sir .John l*\Tr<-rs, ami alleged that there was a custom wiiliin the 
city of London, and csj>«‘cially within that parish, that if any 
jHrrson Ixing man or womjui die witliin that parish, and Ik,* car¬ 
ried out of the j^arish to he huried ehewhere, in such case there 
ought to Ik? paid to the jiarsoii of this parish, if he or she Ix; 
hurii’d elsewhere, in ll»e chancel so much, ami to the church¬ 
wardens so much, iK’ing the sums that they alleged were hy custom 
puyalde iinlotliein l(>r such as were huried in their own chancel; 
and then alleging, tliat ilu* wile of Sir John Ferrers dieil within 
the parish, ami was carried away and hurietl in the cliancel of 
another church, and so demamled of him the said sum. Where- C 3 
upon for Sir John Ferrers a prohibition was prayetl, and upon 
debate it was grantetl; for this custom is against reason, that he 
that is no parishioner, but may ]Ktss ihnjugh the parish, or lie in 
an inn for tliat night, should if he then die Ik.* hnce<l to be buried 


rrs .tftrnVy ami (hat iiumev pavments tor them w ere therefore acts of 
sitnoi.iaeal coinph-xion : hut (liis hac not been the way of considering 
that matter sinci* the Reformation ; for the practice goes up at least 
nearly as far, it appears, founded upon reasonable consideration, and 
is Kubjeoled to the proper controui of an uutJiority of inspection. In 

I iopulous nansln*s, where funerals are very fretjuent, the expence of 
;eeping clmrt.-hy.uds in an (tnlerly and seemly condition is not small, 
and that of purchasing new ones, wlien tlic old ones l)c6onie sur- 
chargtnl, is extremely oppressive. Id answer sucli charges, both 
certain and contingent, it surely is not unroiisonahle that the actual 
use should contribute when it ia called tor. At the saiuc time, the 
parishes iirc not let! to carve for themselves in imposing these rates: 
they are all submitted to the examination id' the ordinary, who exer¬ 
cises his judgment, and expresses the result, by a contirmation of 
their propriety, in terms of very gidirded caution. It is perhaps not 
easy to say where the uutiiority could be more properly lodged or 
more convuntenUy exercised. 1 shall now direct the parish to com¬ 
pose a table of fees for the consideration of the ordinary." 2 
35 . 5 . 8 . 56 . , 

(y) 8ir Svnon Degge says, that the accustcaned fee to the parson 
for breaking the soil in the churchyard is, for (he most part, Ss.4</., 
and for breaking the floor in the chancel, iK 14^ 
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iWiUll* 

pay‘^'SI kI so upon ^le matter io pMr 
mie r6r\uh lS^A^. : .^1 

saith, ii tor t^iirial belongs to tlie mmisier 
bf the in tv^hKh the party deceased heard diidne service, 

dnd received sacraraend^' where^ver the corpse.be burl^^. At\ 4 
this, he observes, is agreeable to the rule of the c^ii|bn lavV| 
which' says, that every one, after tlie. manner cf the {^triarchs, 
shaft be buried m the sepulchre of liis fathers: nevertheless, that 
if any one desires to be burled elsewhere, the; same .shaft not be 
hii^dercd, provided that tlu^ nccastonied fee be paid to the lui- 
nister of the pf^h where he die<I, or at Iwtst ii third pai’t of what 
shaft be given to the place where he shall l>e buried. For tlie 
understanding of which it is to l>c noted, ths^ anciently aft per> 
sems in their wills made a special oblation or bequest to the 
chorch at which they were to be interitxl; and the people in those 
days depending much upon the prayers of tl^ living fir the good 
of tlieir souls after death, those of Iwtter ooiuTition coveted often¬ 
times to 1)0 buried in i*cligious houses, witli a view to greater 
assistances which they Jiopcd to rt'ceivc from tlic solemn and 
constant devotions tliere: jJ.so, where the oblations were, like to 
bcfplcntiful, the religions were led by that prospect to desire and 
promote It. By which mean.s pnriKhud ministers would have 
been deprived of what bclongcil of Ci>mmon right to them, and 
to no other; if the laws which indulgetl the superstitious conceit 
of being burietl in religious houses had not at the .same lime pro¬ 
vided (or the ancient parochial rights ; which sometimes was tlie 
third, sometimes the fourth part (according to the customs of 
diflferenlplaces) of what was given to tlie religious houses: tlie 
laws probably presuming timt die oblatioas to tiiasc houses would 
he much larger than what was usually given to the parocliial 
ministers. uiBs. 452. 

And thi-s was called tlic canonical portion; and the oblation 
grew ly custom into a fixed right of tlic jiurisb minister. And 
hence it is, tliat in dispensations for burying elscwluTc, reserv¬ 
ations have been mode of the riglits of those churches whtTc tlic 
parties die. And (to take off the weight in some measure of the 
sud case ot.Topiil and FVrrcri) he saitli, that tliis right was not 
dieni^, but sCfE^ngly acknow1e<1^i, by tlic temporal court in 
the albresaid ca^; where the suit, by tl^ rector and church* 
W{(^€^ of "St Bo|blph*», Alderfpate, was for the custpmaiy fee 
ofbhf^ni^La tho tiiancel there, bccfwse the person' died in their 
parish, am Juried in the cliancel elsewhere. Fi^r though a 
pirbhibidoh W^gi^n^l liecause the custom was unreasonable, 
yet tliat unrcasoni^ieness (he says) was grounded upon the 

I ' ^ TT' H II .. . . . i.ii.j. 

(7) Fof^although he were a parishioner, the parson of, the parisii 
ought not to have a fee where nothing is done. AhM. 39*21 
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S peril’s teing . only, a str^r, ^ ,4ap^piijg to ,die ip t(,e 
ish. Tor so tnc report fhe t^e pro- 

^ ition. This cusUim ip 

‘^’ parlkhioiicr, but may pq® thro^h.'Um inn 

•* fir a sJiouhl be forced to^ iliere, dr «s if 

he were." Wliich is In effect a recognition of the ri^nvin 
pnrw d^ased hadi dwelling in the parish, and 5 a JM- 
risliioner. OiM, 452. [^But this doth not so well comport wiA 
die hist wpr<ls of tli^ reeited case, wliich supposetli it to be uni^- 
sonable for a man id pay for Ins ImriaLJ 

The pro|iortion of fees due for the burial of ^rsons, whedlier 
to the incumbent or churchwardens, whether w burying in or 
out of the parish, ^epends u))on die particnilur usage iuid castom 
of encli parish rcsp^tivoly. For as to the incumbent for buiy’tng, 
the fonndatioh of the fee was voluntary, and the obligation or 
necessity of jMiying arises from custom, which is the ground of 
what is before obsewod out of Ijntfu txx). But although the rule 
of die Ciiudii law is, that in case of denial of the customary fee 
justice Is to l)C done by the ordinary, and Uiough the booLs of 
the common law allow this to Ik* in its nature a mailer properly 
of spiritual cognizance; yet it is a very great abatement from that 
allowance, tliat tlie tenvporal courts reserve to themselves the right 
of determining, first, \^iet]K‘v there is such a custom, in case that 
is denie d; ami, secondly, "Wliedier it is a reasonid)le custom, in 
ca^‘ the custom itself Is acknowledgi’d. Upoiitthe first of tlicsc 
heu<ls a prohibition was granted,the case of /Mreu's and 
SyinjiOUf A/. 27 C. 2., in which two grounds were laid down of 
grunting prohibitions; for defect of jurisdiction, and for defect t>f 
trial; ana die prohibition granted on this occasion was ranked 
under the second head, and compared to the case of a moc/us 
which may lie demanded in tlic spiritual court: but 
if tl^ custom Ik* denied, a prohibition will lie; liecausc the trulc 
of pr^ripiion is different in the spiritual court from that in, die 
temporal. And on die like denials we find odicr prohibition^ 
als<) granted; as where tbu churcli of Westminster, for burying in 
the abliey, demanded 504, and the cad^ral of York, 54 over 
and above die counnon fees. Upon the second of these two 
licad^ die lin^sonablcncss of the citstom, a prohibition was 
Ranted in the j(prcmciUlont<l case of Top^ ^nd /arrm, where 
^^e 'focs ^re’chpHted by the rectoi^ a^ churdi^ardeii^Af 
the Mrish bill' of ^hich die tforpsc was Ciu:ncq[ diat were 
phid there for. die ijlbce iu t#|iich the corpse fihoiild l>c 
W^i^e. ' tourthoUgh^^s^^ demand was reckoned a hord^jpuj^^ 
ft itrtihber w traveller who should happen to die ther^^ no-, 

WjU found with’die nile ‘br projxirdon of ihttfw, Jii case the pa^ 
deceased had been a fwed parishioner. Gi5^453. , 

S J?M1, 5^3i ' 
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d#cw^ W^.ui^tietcaitowed )Qt4^fl6(id9 of tkp ijfsaet^ 
•• fail|^.«ay, ^ • '~ 

aiwiing f'4l* oaw^ tbst is beIongetn% mjomi l^t» 

i^wda. suH^t to eoQiapslio»I oognizanoe, if abuara or oein^^ 8 JMt 

.W ^ 

.■Aou&cotp^ once buried^ cuinot ho tal^ up» or vciBoved* 
i^M^mt Ucencefi^ni tbeordiiuuy. <jri^.45£ t: 

That )$» to be buriedtn another plaCe^ or the like; bitt in tl^ 


<m»*a£ 


bemibi^ 


aiMUna 

fhraiiKfa- 


kfr.^V. 


f8)7be- deceased shouid be buried ii\ a manner sUin^ldtb'Uie 
;e«Me .be leaves behind him. Q 'Bi. C 0 M.SOS* Examtors hating 
alfett are accordingly liable tbrdhe retuonableexpenoca of the fa&eioli 


snouia qe oe oonuustatons, dee 

of his 2^' PriuM ZX^jT. But if the executor or adniiuistrator be 
extravagant, it is a ^ecies of dnasiatUm or waste of the lubstance 
'of '^e deceased, and shall oi ^||»b o prejudicial to himself, add not to 
thocreditore or legatees of th9lhae(uea. ‘2 BL Om. 508. In 
caaO, I .Shdldid, 2%. it is said, that in stneftiiess no funeral expencea * 
are ^loirable against a creditor, except for tho coSia, nngiiig the bell, 
pafi^» c^kr and bearers fees} but not far paU or omaraaiits. Par 
* Im-tf ffaniipick4, Stag v. Punter^ 3 Mk, 110, ” At iaw» when a pet- 
soQ indebted, tne r^le is, that no more shi^ bo aii^wed ior a 
funei^tthon is necessary; at first, ouly tOr., tneO ^ Ot^0/.; 
but a tOurt of equity is not bound down by sdeh strict rules, espe¬ 
cially when a testator leaves great sums in legacies, which is a reason¬ 
able groiHMl^r ao executoKJto belisvo aaaitatd is solvent.” In the 
case cited, as the testator Imd dtrectod bis corpse 

should be hariea at a'cbarch thirty mt|at distant iVom the place of 
hfS death. In tlw case of Qffey V. Prec» CA 27., BOO/, had 

heifD laid out in Mr. (^tey*x ntneral (whose peiaonal estate was in- 
si^cient 'for jwya^t 01 his debts), which the court allowed, he 
l^ng i mao or gretff estate and reputation ia hiaooa&try, and buried 
drere. •' Btifehis walNot against creditors, eoaMi. semb. 

(A) *{11011^ as lord Coke says, a Corpse U ttuUim m bonis f yet 
tm, a bod^t chough fur the purpose of dissection, is an 
radictmB Offence at btir, as an act highly indecent and amira bonoe 
mores, case, It Term. Hsp, 793. . The 1 Ja. I. c. 18. made it 

feieaw to steal dead bodies for th^urpoaos of witchcraft, but is re- 
1^^ Geo. t** ^ SBjfil c, % Irish act agabut wkeheraft, 







Ha lite I»qga^4tth«rl^oM»n .^e XulC P M 'r 

ww^ one MpKnn Viities ’-tif" 

dim'ineit^%id one 'ivOmnit .in fi^ > w»‘ dMdlr f J37S ] 

^ndtiig |hects.froin their aifd^inAd diem 

mnu'SmVed (^•the juatioes of SeijeantMmiv iii-Fwe^vtr^k, 
dwt thef>ropert|r of die:sheets remainie^ the ovner's^ tlutti% hit- 
him who bid'dierein when the dead body ’i^" 
wining therewid^; for die dead bbdy is not cmiAble of ft; 
that;thfe ddiin^ thereof was felony/'*' 12 Co. ^ ^ 

‘Whetlier a fee is due to the incumbent for a grarfe' C 273 !] 

stone or moaument in the churchyard, hath been questions by 
some; and fio case Hath occurred wherein the same hath recfelw^ O^cb 
n judicial deteriftination. (2) Itseemeth to be an argument’in Div.viii. 
favour of the incumbent, that altliough it is necessary to buiy the 'Si. p.s7r.} 
dead, yet it is not nUms^^ry to erect monuments: and after the 
soil luuh.bcon broken fpr interring the dead, the grass will'grow 
again, ami continue beneftcial to the incumbent; but after the i 
erection of a monument, there ccnscih to be any further jjwidwtJ* 
of the soil in tlwt place. And if the incumbent's leave is neCCfc 
sarv for die erectirqi a monument, it seemctli, that he may pre-^ 
scnl)G his own reasonable terms; or if :m aep^ustomed fee Sadi 
iicen paid, that such pustom ought to be observed. 

13. By tlieSt/. c. 3. If any .popish recusant, man or womans Popish 
not being excommunicate, shall b«^pfaried in any place, other 
than in theclaurcli or chorchyord^ ot not according to^the eede- 
siostical laws of this realm, the e)tecutors or administrators of 
such ])erson buried, knowing the same, or the party that caiis^ 
him to lie so buried, shall forfeit 20f., on(>thir4 to tlie king, one^* 
third to him lliat rfiall sue in any of the king's courts of reqprd, 
and ontsdurd to the poor of tfie parUli wiicre such person died. 


(9) See lord ^loe^fa observation in ftivoar of the cotumm right 
ol' a vicar in this case. I)ardm v. Calcotfy I Ha^. 


VOL. 1. 


.Calentiart See IbaienOatt 
^afitmnp (Ckth of). Sees DatBiT* 
Cmn^ibge* See Collegi^* 


Canon; 


pOR tlic olS^of canons^ in cathedral or collegiate churches, see 

Eteana mh CSaptcc0* 



Capa. 

* ^APA, the cope, was one of the priest’s vestnieniAi: so culled, 
tis it is said, a capiendo, becau.se it cont^iineth or covereth him 
all over. Lind. 232. 

Cartgu0iaii0. See ^ouasrtrrirp. 



Casula. 


^ASULA, the diesihle, \v:ls a garment «oni I^- tlie priest, lU'Xl 
under the C4>p*‘; and is saitl to have iK-eii so estlled, its b< ii»g 
a Vm/X cottage (as it were) or little hou.se, covering him. Lind. 
252. 


Catechism. 

1. XIY Can. 59. Kveiy parson, vicar, or curate, upon every 
Sunday and holiday, Ixfore evening prayer, shall, for 
[ 275 ] half an hour or tflorc, cxapiinv j^ud yia||:uct the youth and igno¬ 
rant persibns of Ills pnrfeh in die fan comtnandments, the articles 
of the belief, and in the Ix)rd’s prayer; and slwll diligently hear, 
in.stril^j and teach them the catei'fii.sin set forth in the ij^k of 
common ■prayer. And all fathers, mothers, mnsicrs, and mis¬ 
tresses, shall Cause their children, Herrants, and apprentices, 
which Itttvp not leiirned llie catechism, to come to the church nt 
the tim<! appoiiitctl, ohciliently to lM*ar,‘and to be ordered by tlie 



€(itT)ttirato. 

minister until they have leatitcd the same. ‘ And'if any minister 
neglect his duty herein, let him be shnrply reproved upon the 
fii’st complaint, and true iiotiee thereor given to the bishop or 
ordinary of the place. If, af^cr submitiiltg himself, hc sh^l wiU 
iingly olfend therein again, let fiim be siisptMided. If so the tWrd 
time, there being little hope that hc will !)e therein n;formed, 
lIuMt oKcoinmunicated, und so reniuiii until ho Ik‘ reformed. And 
lik(‘\visc ifany ol' the said lathers, inutliers, niasten», or mistresses, 
cliildrcn, servants^ or apprentices, shall neglect their duties, as 
tlui one sort in not causing them to come, and oilier in reftis- 
iiig to learn, as aforesaid, let them lx; s\^Lspende(3k by tlieir ortli- 
naries (if the}' Ih.* not children), and if they so pei*sist by the 
space ol‘a moiuli, then let tixan be excommunicated. 

2. And by the ruhrir: The curate of every parisli ‘‘ball <lili- 

g<‘ntly, \i|)on Sinulays and holidays, after the second letvson at 
e\ening prayer, oQ^nly in the chiircli in'«truct and examine so 
many chihlren of nis parish st iit unto him as he shall think con¬ 
venient, in some part of the catcchi‘'ni. s 

And all f;UlK‘i*s and jnothers, mastei's and tUuncs, sliall cause 
their children, scu'vants and apprciitlet'. (which have not Icarnctl 
their catechism), to c<»me to tht* churelt at the lime appt>inted, 
and obeiliently to hear, ami be onler<sl by the curate, until such 
lime as tliey have; learned all tl>ul tlieri in is apptjijiletl for them 
to learn. 

3. 'I*Iial part of the elmreli ^^ohism w))ich mats of the 
sacranu-nts is not in tlu; 2d nor (>tlrM /.VA <>.. but uasaddc<l in the 
iH-giuning of the reign of king .iV/w/.v the fiivt, upon the con- 
fereiiei: at Hampton court. (bAs. 37.>. 

4. In die olficc of public baptism, the minister dlr<*ctcth the 
godliuhiTs and gmlmotluTN to take care Unit the chiUl be bixuiglit 
to the bisho)) to l>c confirmed bv him, so stH>n as lie or she can 
siy till' crci'il, tile laird’s prayer, and the ten commandments in 
the vulgar longue, and In* furllicr inslructeil in the church cate¬ 
chism set forth for that purjio'-c. 
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J. A PTEli the convmion of ConKiantine die em]>eror, Uie 
oUier converU in Uios<! days uml in ihu Ibllowing times, 
wJio were many of Uiciu governors und nobles, sottled^crcAt ami 
large demefum lauds cm uiose who I'onvertc'd them, nn^ the first 
oratories or places of public worship are siiitl to have l>t»cn built 
upon those lands; wliich first oratoric'^ were called caihtdrt^i 
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sede» ; taiMfoU, or seois ; from tlie clergy’s coiiatuut resiilcnee 
thereon. Oofi. 317. (10) i 

Diflcix'nrc 2, llie (liattnctiou bet>rocn catiuniraly coittrtUuaU anil coflegiaic 
churches, perhaps inay be lK»t unilcrstooil from the desa ipUen 
conventual, Jflvcn by LhuUcood of tlie several iiaiiios. Properly spirting, 
and c(dtc- says hc, a chapter is 8{K^eQ in respect of a ciithtnlral rbai’ch; a 
convent^ in res|>ect <^u church ol’ regulurs; u ixdletju in rvspi^t of 
an inferior i^urcht where there are coticefed ti>gethcr |)ei’sons 
living in common.' Gilts. 172. 

3. "ITio^eAt of bishops ought rcgnlnrtg to hcfixal in such Unv^ns 
onhf as are not^ and jHipidoiis. Wiien lliis \v:is inuile a rule ol' 
the chnrch by a canon ot' llic council of Sardica, the only design 
seeias to Ivave been, to prevent the nccdlois multiplication of 
bishops’ sees; inasmuch as that ciinon, ilescribiitg such n sinnll 
city ns within winch a bishop’s see should not l>e cstuhlisiicd, calls 
it such a one ns a single presIn tci* might be suificient Ibr, in jN»int 
of numbers. Hut it was afterwards muicw^>04l by liie canon 

Jaw, that of wliat extent, or Ik>w {K>pnIoiis so<*vcr, the ilitK'ese or 
jurisdiction of a bidiop niiglit be, it was mi»st agreeable to the 
e()iscopal dignity to place the sw or catliedrul church in some 
large and considerable town. Pursuant to wliich, with rxpr«*s« 
referenec to the aforesaiil council, aiul to the decnx's of j>opc 
l^H) and ;)opc Damosiis, it was ih*crfeil in a council uiulei* arch* 
iMsIaip Luni'rnnk, that ccrt.iiii episcopiil six*s wliicli Ix'foro hail 
l>ecn in Mnall towns ojkI villages, should Ik‘ scttlcii in the most 
noted )>Iaces: and several were accordingly reinovul, as Ihu*- 
cliester to Linadn, Ui t •hiclu'sUjr, Kirton to KxtUcr ; which 

rule was also obs^'rvtd if» fixing the sees ol ilu- five new bisliujirii^ 
erected liy king Henry tin elglith. (IthH. 171. 

And every town whicli hath a see of a laslmp placed in it, is 
thcTtdty entitled lo the lionoiir of a city. Odts, 171. 

And lord f b/ir defuietii a city tlius: A city (saith lie) is u 
l>orough incorporate whU'h hath, <n' ImiUi Imd, a bislutp: niid 
though the bishopric U? dissolved, vet the city rcmaiiujUi. 1 Imt. 
109. 

But this oxtendeth not to the cgthitilrul churches in Wah^ 
divers of wliicli are estaldnlied in lunall village.^. 

4, Bttidea the proper revenues of cuUtednd cinirchcK, to bi^ 
feitures fur applied ;|0iwda die repair tlierrof, dierc Are divers forfuturea by 

several otipopa «l%rclibi$hop Stralfonl, to lie diopofied of to the 
draK same pur{k»e;Fto wit, for the iinfnUbful execution of wiils; for 
extortingundne^feeafor tbc prolwte of wills; for undue commii- 

(10) TNb cathedral is the lee of die bislum, and cannot be conveyed 
to anetbgr without hire. Dean and Ctaxpter ef NorUnths ease. 
^ And, lf>k. Tlie king by his patent may create a church ei amhitum 
rrr/r.i<Vp, u cathedral, f/fti/ward v. f'tdr/ter, Jonrn. 16lj. 
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Tution oCpunaiice; and tialf the forfeitures for excessive fees at 
the admission of a curate. 

5. Every see or cathednil (as such) is exempt from arcliidia- 
eonal jurisdiction. Thus a bishop’s sec) having Ikcii newi}' 
erected within die iiinits of a certain arduleaconr}*, it was repre- arciidi^. 
sented that die archdeac*on liad presumed to exercise his juris- 
(iictioii over tVi« bishop there consecrated, and the church : and 
Gregory the ninth decreed dierein>on, that this shduld no more 
be done, but that the bishop Kliuuld l>e exempt from die archi- 
tiiaconal jurisdiction ; which decretal epistle l)ecaine port of die 
iiotly of the canon law. Ciihu. 171. (t) 

t». Eor the frectlom of elections in general, U Avns thus pix>- 
V idl'd ]>v the statute of the 3 AV/. 1. r. 5. Jitjcmmi eieciions ouffht 
/<> fh’. tfic king rummamiethy it/vm grtai forJviturCy that mt man 
hy fhrve.ofarmny mr hy mniicvy or vu'.mtcing^ shift ilislurb any to 
wakeJ'rff. r/rrf/ort, * 

Which statute, being general, ditl evidently include cccle- 
Niji.>tical elections as well Jis others : but mhiu* iloulit liaving pro- ^ 
biibly iieen niailc whedu*r duy were included, it was judged 
advisjible to move the king for a special ilecIaiMlioti to that pur¬ 
pose, in ihc//;y/rw/i chriy 9 I’Af. 2. /■. 11. Jfany dignity lie vacant, 
when; election is to be nuule, it is inoveil that llie electors mav 
fWa'Iy inaki! dieir elei’lion, without h'ar of any teiin>oriil power, 
anil all prayers and oppressions shall in Ins behalf ci’ase. 77/e 
ansurr: they shall In* made frii- aceoixling to the Ibrm of statutes 
and oixiinatKxrs: that is, according to the said statute of die 

Eii. 1. r. 5,, which also was hut iledaratorv of the common law. 

2 //M/. Kil). aia. (iih.t.\7r>. 

And I>y tl»e .*11 Efiz. r. d. It is thus euaotixl : Whercjis I>y the 
intent of the founders of cathedral and collegiate churches, and L 3 
hv the statutes and good ordcis of the s;»nu’, llie chxiions^ pre¬ 
sentations, and nominations of oflieers and other |>i rM>ns to have 
riHMii nr place in the same, are to Ix' hml anil nv.ulc of the fittest 
and most mci*t pi‘rsi>ns, IxMiig capable oi’ the sami* eh ciions, 
presentations anil nominations, freely, witliout any reward, gill, 
or thing given m* taken lor U>e sime: and for the true pcrtbrin- 
ance whereof, some electors, presentors and nominators in the 
saini) have or slKiultl take a corjHmil auh to make dx'ir efeetioiis, 
presentAtiona and iiominatimis luxxirdinglyyet, iiorwMsbuKling, 
it is found liy cjitwricnce, dial the siwl' elecribns, jvrafteniaiioiis 
ami noininaiioiw be many liitiis wrought nmi brought to piu« 
with moiwytj gilbi mtd nitvuriK whoivhy the (itt<«c paiistAiK to 
lie eleetixl, presimteil or nominatixl, wnnling money or frieiuls 
are seldom or not at all prulbrrtKl, coniniry to tlie gexx! niiwniiig 
of the said tonnders, muVXlti* will gtaxl statutes and orditiancc*?. 
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tind to the greut prejudice of iearning, uud tlie couunuawculth 
and estate the realm: l^or remedy whertx)f it is enacted, tlmi 
if any perdoit or pei>iouSjj or bodies politic or corporate, which 
have dection, presentation or nomination, or voice or assent 
in the choiae» election, presenUttion or noiniiiutiou of any person 
to have room or place in any of tlic said cathedrtU or collegiate 
churclikes, sludl have, receive or tiike, or shall accept any promise, 
agreement, covenant, bond or otlier assurance to receive or have 
any money,ieei reward or any other profit, tlir^ tly or indirectly, 
eitlier lo himself or iheinsclves, or to luiy other of his or their 
fnends, lot'his or iheh* voice or assent, in such election, pre¬ 
sentation or nomination as afort's^iid ; then uiul from ihciuxToi th 
the place, room or office which such person Si> oU'eiidiug shall 
then have in any of the saiii churches shall be void, and tlie 
same may be disjKXietl of in such manner ;is if sucli person so 
offending were naturally dead. §1,2. (/.) ^ * 

And if any officer of any tif tlie said cluircii^ or oilier ptrrs<»n 
having room oi* place in the saiia*, shall directly or indirectly 
*“take or receive, or by any way, device or means, contract or agi'ee 
to have or receive any money, reward or profit whals<KVur, for 
[ 27f) ] the leaving or resigning up of the .same liis room or place, for 
any other to lx-placc<l in the same; every person so taking or 
contracting slitili ibrfeit double the sum of nu*ney, or value of 
the thing so received or agreed to l»e rcceivetl or taken ; ami 
tn’cry jx-r.vim by whom or fin* whom any money, gift or reward 
as aforesaid shall he given or iigretnl to l)C paid, sliail U- unca- 
pable of that place or room for that time or turn, :uul shall not 
he had m>r taken to lie a lawful oilicin*, or tt> liave such room or 
ploce there, but they to whom it shall appcruiin shall appoint 
aiiotlier ns if such person were ileiid or had resigned. § Jk 
And for the more sincere election, presciUation and nominu- 
tion of officers and other persons to have- rixmi or phwe in any 
of the said churches; at tiie time of every such election, ]>re- 
seiitation or nomination, tis well this pri'Seiit act, as the ordei*s 
and Statutes of sucli platx* concerning such electhiii, presentation 
or iiuuiiuation lo be haul, shall Uien uml there l>e publicly read; 
upon pain dial every pc'rson in wlAn default thereof smdl U-, 
shall forfeit -kO/. § 4. 

(^) On t|ie subjifect of bribery it tias been decided, that if a vota r 
lake a bribe, it Unmuatcriai whether he perform his promise, or break 
it by voting for the onpodic party. •Miur. 1235. SuhfOH and Aurton, 
and Busk and Hominsj Uwrt rited. AUo, that bribery is a crime 
indicublc at comroun law, independently of iicU of parliiuncnt. 
3 Bar, Uiit that an actioa of debt to rtx'over a penalty on the 

2 Oeo, e, 24 . for bribery at elections, is a civil duit. unit ilicrcfiiro that 
m such action a ffwtker may give evidence on nHirniution, Althesoa 
and Breritf, Cou'p. 3»2. 
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All which forfeitures shall be, half to him or them Uiat will sue 
for the same in any of the queen's courts of record, and half to ll»e 
use of such cathccfral or coili^fiate church where such Offence shall 
Ik* committed. § 4. 

As to the methods of proceeding in elections tlicy depend in 
a great measure u{K)n the local statutes and customs o4' each 
catliedfal oiul collegiate body, and therefore cannot be brought 
under the rules whirfi the luitient canon law hatii laid down. 
Nevertheless, it may be of use, in cases whidi the statutes liavc 
left doubtful, or not clearly detertnined, to set down here some 
rules relating to elections, which lie dis}K;r#U in the IxKly of the 
canon law. (/) As, 

( 1 .) ( oncerning the time for election; this the canon law 
deterntines that it shall not exceed the space of thri*c‘ months 
from the vacancy, aiul if it be deferred longiT (without lawful 
iinjx’dinu'ut) the electors shall for that turn lo«e their right of 
^‘lection, aiul tlie same shall devolw upon those who have tlie 
iK-xt nglu, ^^ho also shall fill \ij> the vai anc\’ within oilier three 
immtiis, on pain of canonical censures, (w) 'Ami after the clco* [ 280 ] 
flon they sliall tlie same iti the pei'soii electetl, so stK>n as 

they n-asonahly can ; who shall assent thereunto within the space 
of one month, and within thr«*e months afterwai'ds shall procure 
confirmation thereof, otlierwiso the election (If there be no lawful 

inijiiHltment iiuervening) shall lie void. («)-Hut the election, 

or any citation or process relating thereto, ouglu not to lie before 
the interment of the deco;ised. (o) 

( 2 .) Concerning the manner of proctvding to the election, 
it is onlainctl, that wlicn canons or prebendaries are wanted, 
or iK'iiefices to lie disposetl of, tlu’ c:iiioiis absent are to lx rittxfj 
il conveniently it may lx, unless there lx a custom to the con¬ 
trary ; otherwise what is dtuio in tlieir alxena* shall lie of iu> . 
elfect. (p) 

(/) Elections arc said by the canou law to be made in three ways; 

imyiirationrm, when all the eleelors, as if b\ inspiration, agree in 
the choice of one person: scruiimum, when three serurfurers are 

up])oinUTd to take the votes ; and ftrr whi n certain fit 

persons arc deputed, to whom the power of electing is transferred. 

Z/w/. J. C. UH. 

(m) X. I. (f. 4 .]. lie eletivme rt eitvtt tmtrjUtth'. 

(ft\ X. j. (>. <}. 

(P) 'k 4* 8 S, Saj»e eiUtit rrsch/itnm o*/. dire in rri rtNiw.f 

ctmft'ntptum ^nam mulinrmn amirndirtimiem. Imt. J. C. 1 . 6 . 

No on election of a vicar by truntees wiu» tleclared midfor want of 
notice of the tnceting; for, per lord Ifartlteich’, •* It i# ho in all cor¬ 
porate hodioH; whetner the irfecfion be bv the corporation at huge, 
or by a select number, notice is reipiircd, «mlei*s the election is to In 

T 1 
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no person shMi- ccaifititute a proaip in dte business 
of election, unless he be nbsent iu p. pUee &om whcuce.be ought 
to be ei^ (aiid not in a &reign country, orthe like), and hindered 
by justimpedunent from attending, of wliidk lie shall cause 
proof to be made upon oath if required. In such case, if be 
Mil, he may constitute one of Uie chapter or collegiate body to 
be his proxy. ( 9 ) 

But if none of the cliapter will be his proxy,, he cannot depute 
any odier without-consent of the chapter, nor give his vote by 
letter, which ought not to be given before the meeting for tlie 
dection, but On^jfi'thal^time. (r) 

And if one of^the chapter lie constituted proxy generally, if 
he nominate one person upon his own account, and another in 
the name of his constituent, it shall pass for nothing; but if he 
[ 281 ] hath a special proxy, to choose such a person by name, tliep 
he' may lawfully consent to the election of one in liis own 
name, and to the election of anotlier in the name of hu 
constituent. («) 

(4-.) When the election is to be matle, and all are present 
who ought, and will, and can conveniently attend j three of the 
society sliall take the votes of every one, secretly and severally, 
and put the same in writing, and then immediately publish tlie 


on the charter, or a particular day, in whicli case every body is obliged 
to take notice of it.” Wilsmt v. I)e?misoni AmJ}, S2> And this being 
a personal trust, to be exercised according to the discretion of the 
trustees, they were not allowed to vote by proxies, [and must all 
join, or the bishop may refuse their nominee; nor can lie be com¬ 
pelled by qttare impedit to institute him. und^//o. Gw. v. Svolty 
1 Ves..4^15» A decree, ordering the trustees to elect within four 
months, is directory only, and satisfied if they elect within six months. 
So, though the decree require the keeping up an assistant preaclier, 
that after long disuse may be dispensed with, by consent of tlie trus¬ 
tees and the parish. Wilson v. J^emiison. But if trustees have been 
appointed by a decree to elect and, present a minister, the right of 
election ^all not again devolve to the parish at large; popular elec¬ 
tion being the worst way of nominating, and what all courts should 
if possible avoid. Thus, if some only of the trustees arc dead, the 
court of chancery will fix a meeting to fill up tlieir places ; if ail arc 
dead, new ones wilhbe appointed*. Atto. Gen, v. ifeott. Where the 
trust of an advowsm is to present some fit person, such as the inha¬ 
bitants and parishioners, or the majority of the chiefest and discreetest 
of them, should nominate, the right of election is in the inhabitants 
above the age of twenty-one, paying the church and poor rates; and. 
a popular atectiun by a majority ot such voters,, and .others nut so 
qualified, was established in/boron V. Webb^ 14* Ve$» i2.2 , ; 

(7)X. 1.6. 42. JOotvM, 47 6. ■' 

(r) fi*" 1. 6. 16. (s) Jbid. 



SfLine amongst them all; and ^n ca^tig tip votbs^' lia shall 
l)c elected, who has the majority ot’ legm vote^ (t) ‘ 

And they cannot vaiy after the votcs'are published; for then 
ought to proceeil to cast Up the Votes, and ^declare the 
election. («) • , ‘ . 

(5.) By the majority is meant, the majority of the whole 
number of electors; therefore if there are seven electore, and 
two of them chnse one person, and two another, and three 
another, he who has the three votes shall not be ebeeted, as 
not being dawen by a majority of tlie electors, (ai)*; i'- 

( 6 .) By die majority of legal votes samor pars) 

are excluded those who are admitted upon >prdtestation, that 
their votes shall hot be good, if it shall appear-that thcyi-have 
not a legal right to vote, and it shall afterwards be matle appear, [ 282 ] 
U|H)n appeal or otherwise', tliat they have no legal right. Now 
|)ersoiis may lx* disqualified several ways; as by custom j or by 
their own crime, where they have committed any offence wliich 
renders them incapable. So persons under suspension, or under 
the greater excommunication, can neither be electors, nor be 
themselves elected, {y) 

But if a member be in possession, although not of right, ho 
may be an elector, and such election is valid, provided be be in 
quiet possession, because he believeth that he hath right (z). But if 


(t) X. J. 6 . V2. It is a corollary to this rule, that the consent of 
the electors must bo given simul et semel,** or “ in one phee and at 
one tinu'.r DariSy Rep, 48. 

(u) X. I. 6. 58. 

(.tr) A similar case is decided in tlie Decretal of Gregory, 1. 6 . 50. 
If certain persons wfio’ voted under protest had a right to vote: there 
were 55 electors; but 23 only voted for one candidate, and 22 for 
the other. If those persons were excluded, 21 had a right to vote; 
but the numbers in that case were only 10 and 8 , and the election 
was declared void : because, according to another text, licet nujorem 
jKirtem facerent parthmi congxiratigne minonim, non tamen ad nitjoremf 
jmrteni capitfdi •pem^nenmt. Jb. 1. 6 . 48. But an exception to this 
rule took place, if he who bad the majority of voices was iholigiblo 
from his order, age, or learning, and his ineligibility was notorious or 
made fcnowui to the electors; for then his election was to be set aside, 
and he Who had the fewest voices confirmed. Ih, c.2*J. Where an 
integral part of a corporation, composed of a definite numberj is 
required to vote at an election, a majority of suA itftegral definite 
part must attend. Ree v. heUringtr, 4 T, Rep, 810. Rex v» MiUer, 
6 T, Rep. 268. But a charter, and, in the absence of a charter^ pi^- 
scription, which is evidence of a charter, may by our law give the 
right of electibh to the majorify of those present of a definite number, 
although the number present ^lould not constitute a majority ofUb^. 
full corporation. Rex v. Hoyte, 6 T, Rep, 430. 

(ft)/ns^.^,V. 1.7. X. 1.6.21. 



from the first, before tlie election Is made, it shall be denied that 
he hath such right, and he is admitted under protestation, that 
his voi^ shall be valid if indeed it ought to be valid, and that it 
shall not be valid unless 4t shall appear that he hath such right; 
in such case dlls possession siuill not avail. 

(7) Where tl\e votes are equal, one who is an elector being 
chosen, shall have the preference before one wlio is not an 
elector: As, for instance, if there ai e seven voters, and tliree of 
tliem choose one' of the seven, and other three clioose another 
who is not of the sfeven; he of the seven who is chosen shall have 
the preferencei, provided he liimself consent and agi*ee to his 
election, and there be no canonical impediment, (a) 

(8) If the lesser number of tlio electors proceed precipitately 

to election before the rest who ought to be present are 

come in, such election is void, although the major part of the 
whole number should assent to it afterwards. But if after such 
undue election made and divers of the electors are gone homo, 
they who remain shall proceed to another election, such other 
election is also void; for they ought to appeal, (ft) 

(9) A pre-election into a place not vacant, is void. And so it 
was tleclaretl in the court of King’s Bench. A’. 34’. C’. 2. in the 
case of Stainfioe and Owen: Dr. Owen was elected prebendary in 
the church of St. David’s, where such elections had been usual, 
when all the prebends w'cre full; but upon a vacancy Dr. Stainhoc 
was admitted, and tlie court would not grant a inaiulanius to 
admit Dr. Owen, becairse (as is there said) it was a ridiculous 

[ 283 3 custom to elect where no prebend was vacant, lor that there cannot 
be an election but into a void place. (2 T. Jozies, 199.) [a] 


(rt) X. 1. 6. 33. Tile dean has no casting voice where the numbers 
are equal. See Dean 0 snti (ZTltapter^, IV. 10. B. and l^oopitalp, 4. 

(ft) Jb. 1. 6. 29. 

[a] This case seems to be somewhat misreported. Tl»c prebondt; 
at St. David's are In the gill of the bishop, and therefore the election 
could not be to a prebend. But there are in that church six rcsi- 
dentiarUhips i and to one of these it scemeth the prc-clcction was 
made. Three of the residentiaries are named by the bishop, viz. the 
chantor, chancellor, and treasurer. The other three arc elective out 
of the body of the prebendaries. The custom bad prevailed for some 
time, for the six to agree to elect a seventh supernumerary; who 
should, in return df the obligation, keep residence, and do tlie busi¬ 
ness of liis electors, and should succeed to the next vacancy in the 
chapter by election. It seemeth from the abovc-nientioncd report, 
that Dr. Owen having been thus prc-clcctcd, was refused to be ad> 
mitted: upon which he moved for a mandamus; biit Uie court would 
not grant the same, such pre-election being merely void. This custom 
of St. David’s, after some endeavours to be continued hath now (it 
is said) entirely ceased. 
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It is true, there may be a pre-election; and, upon, a. deaths' 
the person may afterwards be iidmitted: but such pre-election 
I)iuds not the body, so as that they may not elect any oth^-when 
tlie vacancy luippeiis; especially, where tlfe electors are the patrons, 
and are also the persons to atlmit. Tlie caution given in tliis 
ciise by the canon law is, not to choose to the place which 
shall l>e next vacant; but if they choose a man to be a brother or 
a fellow of die society, and promise to confer upon him the next 
vacant henelice, such election is good. G.«6s.,170, 7, 8, (c) 

7. Where the dean or other chief governor of any cadtedral 
or collegiate cliurch hadi a certain portion of the possessions 
alone limited to his office; and every prebendary, vicar, petty 
ciinon, and other minister spiritual hath anoth^ alone and dis¬ 
tinctly limited to his respective office: they shall be rated for 
dieir first fruits separately and not jointly. 2V> II. 8. c. 3. § 25. 

B. 'rhe cathedral church is the parish church of the whole 
diocese (which diocese was tlierefore commonly cailetl parochia 
in antieut times, till the application of this name to the lesser 
brandies into which it was tlivided made it for distinction’s sake to 
he called only by die name of diocese): and it hath been affirmed, 
with great pmbability, tliat if one resort to tlie cathedral church 
to hear divine service, it is a resorting to the parisli church, within 
die natural sense and meaning of die statute. Gihs. 171. 

Upon which account it is ordained by a canon of Simon Me- 
pham, archbishop of Canlerlmry, that, in certain cases, diey w ho 
cannot he citetl pei*sonally, nor in their dwelling house, may be 
cited in their parish church; and if they have no parish church, 
or tliat tlotli not appear, Uien lliey shall ho cited in tlie catliedral. 
Gihs. i003. 

And by Can. C5. Kxconimuiiicates shall be denounced every 
six months, as well in the parish church, as in die cathedral 
church of tlie diocese. 

1). In honour of the cathedral church, and in token of subjection 
to it, as the bishop’s see; every parochial minister witliin the 
diocese pays to the bisliop an annual pension, called antiendy 
c.atliedraticuui. 'Hiis acknowledgment is supjHised to iiave taken 
rise from the establishment of distinct parishes, with certain 
revenues, and thereby the separating of those districts from tlie 
immediate relation tiiey had borne to the cathedral church. By 
a canon of the council of Bracara, this pension is called honor 
oatltedroi episcopalis^ and restrained (if it was liot limited before) 
to two shillings each chnrcli: whicli canon became afterwards 
part of the canon law of the church, with tliis gloss ’upon the 
words two shillings (viz. at nwst; for sometimes kss i^ given) ; and 
hath been rcceivctl in England, as in other churches, under the 
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llfcciluse generally paid at (he 
bi^hdjy*^ syiitxi At Easter. Gibs. 171. 

\0. Laftfftoti. Brshop^slrall be at their cathedrals, on some 
of the greater fbasts, amf^ least in some part of lent. Liwi. 130. 

Otho. Ili^ops shall reside at their cathedral churches, atid 
officiate there on the chief fes^vals, oh the Lord’s days, and iti 
lent, and in advent. Athon. 65. ^ 

Othohon. Bishops shall be personally resident to lake care 
of their flock, and ibr the comfort of the churches espoused to 
them; espedally oh solemn days, in lent and advent; unless their 
absence be Tetjuired by their superiors, or for other just cause. 
Atlim.WB. 

11. Can. 42. Every dean, master, or warden or chief governor 
of any cathedral or collegiate church, shall be resident there 
fourscore and ten days, conjunctim or dhisiniy in every year at 
the least, and then shall continue there in preaching the word of 
God, and keeping good hospitality; except he shall be otherwise 
let with weighty find urgent causes to be approved by tlic bishop, 
or in any other lawful sort dispensed with. And when he is 
resident, he with the rest of the canons of prebendaries resident, 
shall take special care, that the statutes anti laudable customs of 
their church (not being conlrarj’ to the word of God or pre¬ 
rogative roj^al), the statutes of this realm being in force a>ncerning 
ecclesiastical order, and all other constitutions now set foith and 
confirmed by his majesty’s autlibrity, and such as shall be law¬ 
fully enjoined by the bishop of the diocese in his visitation, 
according to the .statutes and custrtCns of the same cluirch or the 
ecclesiastical laws of this realmj be diligently observed; and that 
the petty canons, vicars choral, and other ministers of their 
cliurch, lie urged to the study of the holy scrijUures; and every 
one of them to have the new testament, not only in English, but 
also in Latin. 

Can. 44. Prebcndai'ies at large, shall not be absent from 
iheif'cures above a month in the year; and rc.sidentiaries shall 
divide the year among them, and wlicn their residence is over, 
shall re|>air to their l>encfices. 

12. Can. 24. In all cathedral aird collegiate cluircht's, the 
holy communion shall be adniinisteretl u])on principal (east days, 
sorttetimes by the bisliop (if he be present), and .sometimes liy 
the dean, and at ^inetime.s by a canon or prebendary: the prin¬ 
cipal minister using a decent co{>c, and being n.s.slsrcd ivitn the 
go.spel!er and epistler agreeably according to tho advertisements 
published in the seventh year Of queen Elizabeth (hereafter 

following.) *^710 said coinihunion to be adnilrtfercd at .such 

- 1 -!-:—^ ■ 

(1) Now regulated liystafutf .97 (V.S. r.OO. (Sesflirntr. 

(2) Nowrcgiilatcdbystanttc57 6’.3.c.99. ^ 10—13.rff/nr,lR«(llfncf. 



times, and with such limitation,, os. is spccihed iii tb^^hook of 
common prayer. Provided that no such limitaUpn by* any con¬ 
struction simll be allowed of, but that 4 II ^cans, wardens, masters, 
or heads of cathedral and collegiate churms, prebendaries, canons, 
vicars, petty canons, singing men, and all otliers of th^. foundation, 
shall receive the communion lour times yciuly at the least. 

13. Can. 43. The dean, master, wai’den or chief governor, Preatiiing. 
prcbendai'ics and canons in every cathedral and collegiate church, 
sliall preach there itf their own persons, so often as they are 
lioiind by Jaw, statute, ordinance, or custom; and if they be sick, 
or lawfully absent, tliey shall substitute such licensed preachere 
to supply their turns, ns by the bishop shall be thought meet to 
preach in cathednii churches. And if any otherwise neglect or ^ 

omit to supply his course, the olFender shall be pimishcd by tlie 
bishop, or by lum or them to whom tlie jurisdiction of that church 
ap])ertniMClh, according to the quality of the offence. 

And by Can. 51. Tlie deans, presidents, and residentiaries of [ 286 ] 
any cathedral or collegiate church sliall suffer no stranger to 
preach unto the j)eoplc in their churches, except they be allowetl 
by the archbisliop of tlie province, or by the bishop of tlie same 
diocese, or by eitlier of the universities. And if any in bis 
sermon shall ])iiblisli any doctrine, either strange, or disagreeing 
from the word of God, or from any of the thirty-nine articles, or 
from tlie book of common prayer; llie dean* or the residents 
sliall by their letters, subscribed witJi some of their hands that 
lioard liiin, so soon as may be, give notice of tlie same to the 
bishop of tlie diocese, that he may determine tlie matter, and take 
such order therein as he shall tnink convenient. 

11. Ily llic 13 5: 14 C.2. c. 4. § 20. A lecturer being cliosen Lecturers, 
in a calliedral or collegiate church, need not to read the common 
prayer, as othgr persons admitted to ecclesiastical offices; but it 
sliall bo sufficient openly to declare his assent and consent to all 
tilings tliei’cin contained. 

15. 'Pile advertisements published in the seventh year of queen liaWts to 
Klizabeth, and referred to in CV/«.21. aforegoing, are as follows: 

Item, In the ministration of the holy communion in catlicdral 
and collegiate cliuvchcs, the principal minister shall use a copt', 
with gospeller am! opistler agrecalily; and at all otlicr prayers to 
be said, at tlie communion table, tp use no copes but surplices. 

Item, Tliat the dean and prebendaries, wear a siimlice, with a 
silk hood, in the quire; and when tliey preach in tlie catlicdral 
or collegiate church, to wear a liood. 

And at the end of the service book in tlie second year of 
Edward die sixdij it is ordered, t^Rt .ip all catUe^al churches, 
the archdeacons, deans, and prebendaries, being graduates, may 
use in the quire, liesides their surplices, such iioods as pcrtainqth 
to dtRU*. several degrees, which they have taken in any university 
within this realm. 
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16. Churclies colleffiate and corwentual were always visitable 
by the bishop of the diocese : if no special exemption was made 
by the founder thereof. Mlipkes, c. 28. 

And the visitation of di^kdral churches doth belong unto the 
metropolitan of the provinee; and to the king, when the arch¬ 
bishopric is vacant. Id, 

17. The see of a bishop is entitled to the ornaments of the 
chapel at his death. Tliis was declared in the bishop of Car¬ 
lisle’s case, 21 FA.'^. and is pleaded by lo/^l Coke, in tbo case of 
Corvin and Pyin, us good law ; that although other chattels 
belong to the executors of the deceased, and shall not go in suc¬ 
cession, yet the ornaments of a chapel of a preceding bishop arc 
merely in succcssioii. Gibs, 171. 

18. Concerning tjie cathedral churches of the new foundation, 
it is enacted by the 31 J7. 8. c. 9., that the king shall have power 
to declare and nominate by letters jmtents or other writing nnder 
the gre.at seal, sucli number of bishops, such luiiuber of cities 
(sees for bishops), cathedral churclies, and dioceses, by metes and 
l)mmds, as shall appertain; and [out of the rerennea of the dis¬ 
solved monasteries) to endow them, with sucli possessions, after 
such mimner and condition, os he shall tliiiik iicces.sary and 
convenient. 

And it appears by a scheme for new catliedrals and bishoprics, 
under the hand T)f king Hen. 8. that his design was, to erect 
many more (pursuant to the powers given by this act) than were 
erected. 1 Burnet, 262. 

By the chnrtej’s of foundation of the now cathedral and col¬ 
legiate churches erected by the said king, it is ortleml, that they 
should be ruled and governed by statutes to be specified in cer¬ 
tain indentures then after to be made by him : whicJi statutes were 
accordingly made and delivered to tlic said cluirclies, but not 
indented. Whereupon tlie act of the 1 Mar. scss. 3. c. 9., assert¬ 
ing the said statutes to be therefore void, gave jiower u> the said 
queen to ordain such statutes and ordinauce.s for the same, as 
should seem good unto her ; but she died before much was done. 
Afterw^ds the same power was given to queen Klizabeth, by 
the 1 El, c. 22. during her life: who gave power to the ecclesias¬ 
tical commissioners to prepare new statutes for ilkr sante, which 
accordingly were preporctl and finished in the month of July 
1572, ready for the royal confirmation, but this (for what reason, 
or by what accident, appears not) was never obtained, Gibs. 181. 

But by the 6 An. c. 21. in order to settle the disputes which 
had arisen concerning the validity of such statute.'?, it is enacted, 
Thai in all cathedral and collegiate churches founded by king 
Henry the eightli, such statutes a.s have been tisually received aqtl 
practised in the government of the same respectively since the 
restoration of king Charles the second, and to the observance 
whereof the deans and prebendaries and other members of the 
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saitl churches from the said time have u^d to be sworn at’ 
their instalments or admissions, shall be good and valid, and be 
taken and adjudged to be the statutes^ the said churches respec¬ 
tively : ncvertlieless> so far forth on^jti^ the same or any of them 
are in no manner repi^nant to or inconsistent with the constitu¬ 
tion of the church of England as the same is now by law esta¬ 
blished, or the laws of the land. Which act, together with tlic 
cases that have happened thereupon, folletli in more properly* 
under the title Deafis anJ) Cfiapter?* 


CatheDratttum. 

^ATIITIDHATICUM hath been treated of under the title 
next aforegoing. 


Catjeat. 

^ Cavkat is a caution entered in the spiritual court, to stop 
prol>nles, administrations, licences, <lisptaisatious, faculties, 
institutions, and such like, from being gi’antcd without the 
knowledge of die party that enters it. See 1 Vernmi, 119. 

And a caveat is of such validity by the canm law, that if an 
institution, administration, or the like, be gi-anted, pending such 
caveat, the same is void. Ayf.Par.l'lb^G. \ Lei\\^. 50. 

Uul not so by the conimoti law. For by tlie common law, an 
admission, institution, {d), administration, or the like, con¬ 
trary to a caveat entered, shall staiul good ; in the eve of which 
law, the caveat is saiil to be only a caution for the information of 
the court (like a caveat entered in chancery against die passing 
of 11 patent, or in the common pleas against the Icv’yingof a fine); 
but diat it doth not preserve the right untouched so as to null 
all subsequent proceedings, because it doth not come from any 
superior; nor hath it ever been determined, that abishop l>ecamc 
a disturlier, by giving institution widiout regard to a caveat; on 
the contrary, it was said by Coke and l^deridffe^ in the case of 
Hittchins and Gfot'cr, H. 14 Ja., that they have nothing to do 
with a caveat in the common law. Gibs, 7T8. 2 Bac. Abr. 404. 
Ayl, Par. 145, G. 

[CeiSjSabit* See (Dlcbc Hanbj:!, 40.] 

Cesf^ioiif See :^i) 0 ttiaitee. 

CBmtcel. See Cfmrtb. 


387 
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, _ <iI3)#itceifors, &c. 

1. ehtmctilot k itot raenUoneil in (lie commissioiv 

? ami but rarely ant^t records: but seemedi to 

have grown into use ib inSktion of the like tide in the state ; in- 
iisniutm os die proper c^ce of a diancellor as such^ was, to lie 
keeper of the seals of the nrclibishop or bishop* as appears from 
divers entries in the r^ktry of die archbishops of Canterbury. 

2 . Tliis office (ns it is now understood) includcth in it two 
other o&ces, whicii are distinguished in the commi6si<ui by the 
tides of official prificipal and vicar-general. The proper work 
of an qfficicU is, to hear- causes between party and party, concern¬ 
ing wills, legacies, marriages, and the like, which are matters of 
temporal o^nizance, but have been gnuited to the ecclesiastical 
courts by the (»ncc$sioii.s of princes. Tlie proper work of a 
vicar-gencral is, tlie exercise and administration of jurisdiction 
purely spiritual, by the authority and under the direction of* the 
bishop, as visitation, correction of manners, granting iastitutions, 
and the like, with a general inspection of men and things, in 
order to the preserving of discipline and good government in 
the church. Gibs. Introd.22. GibaoiCa Tracts, 

And although these two offices have been ordinarily granted 
together; yet we find in the acts and records of the several 
sees Ireqnent appointments of vicurs-genernl separately, upon 
occasional absences of the archbishops or bishops. Gibson's 
Tracts, 110. 

For the vicar-general was an officer occasionally constituted, 
when the bishop was called out of the diocese, by foreign em¬ 
bassies, or attendances in parliament, or other affairs, whether 
public or private; and being the representative of tlie bisliop for 
that time, his commission contained in it all that power and 
jurisdiction which still rested in the bishop notwithstanding the 
appointment of an official, that is the whole administration 
except the hearing of causes in the consistory court. Gibs. 
IrOrod. J83, 

And Dr. Gibson takes occasioh to wish, that tlieseoffices 
might be kept separate still; the office of vicar-getural to be 
ves^ in the liands of some grave and prudent clergyman, 
usually residmt within the diocese; and that of qfficial (os being 
convei^ant about temporal matters) in die bands of a layman, 
well skilled in the civil law. Gibs. 990. 

The bishop’s chancellor is appointed to hold the bishop’s courts 
for him, and to assist him in matters of ccclesiaiticjj lawswho, 
well as all other ecclesiastical officers, if lay or ml^cd, must be a 
doctor of the civil law, so created in some university. 1 Com. 
m 37 if. 8. c. 17. 



Cftancelifliw, &c.^ 

3. Commissaiy is he tliat1^ i^d^^^y\h'e^4i^opto some certain 

place of the diocese, to assist him; and in most cases h&thfthe 
authority of official principal mid vicMweneral within his limits. 
Terms qfthe law, tit. Ommissary* 4 %kst, 339. s 

I'he chancellor is not confined to any place of the diocese^ 
nor limited to some certain causes only of jurisdiction; but 
every where tliroi^lmut the whole diocese he supplieth the 
bishop’s alisencc, in all matters and causes ecclesiastical withih 
his <iiocese. But the authority of commissaries, as it'is re~ 
strained to some certain place of the diocese, so is it also re¬ 
strained to some certain causes of jurisdiction, limited unto them 
by the bishops; for which reason the law calls them offkudes 
fornnei, as restrained cuidam foro only of the diocese. God. 81. 

4. And what is said of commissaries may lie also applied to 
the officials of such archdeacons as have a concurrent jurisdiction 
with their bishop. Gihs. IVact. 114. 

5. By Can, 127. No man shall be admitted a chancellor, 
commissary, or official, to exercise any ecclesiastical jurisdiction, 
except he be of the full age of six anti twenty years at the least, 
and one that is learned in tlw^civil and ecclesiastical laws, and 
is at the least a master of arts, or bachelor of law, and is rea¬ 
sonably well practised in the course thereof, as likewise well 
affected and zealously lient to religion, touching whose life ' and 
manners no evil example is had, and except before he enter 
into or execute any such office, he shall take the oath of the 
king’s supremacy in the presence of the bishop, or in the open 
court, and shall su(>scribc to ^thc thirty-nine articles, and snail 
also swear that he will to the uttermost of his understanding 
<leal uprightly and justly in his office, without respect of favoin* 
or reward; the saul oadts and subscription to be recorded by a 
register then present. 

And they arc also to take the oaths at the sessions, as other 
persons qualifying for offices. 

In the secontl year of king Charles the first, Dr. Sutton, 
chancellor of Gloucester, was sued Ixjfore the high commissi¬ 
oners, for that he l)eing adivirie, and having never been brouglil 
lip in Ihc science of the civil or canon laws, nor having any 
understanding therein, took upon him the office of diamellor, 
contrary to the canons and oonstitudons of the church. Vi’here- 
npon he prayed a prohibition of die common pleas, suggesting 
that he had a freehold in the chancellorsbiji, and ought to enjoy 
the same for life: but the court would not grant the prohibition; 
because it belongeth to the spiritual courts to examine the 
abilities of spiriiteal officers; ana so, though a lay person gains 
a freehold by his admission to a benefice, yet he may be sued in 
die spiritual court, and deprived for that cause. Gibs, 987. 

Blit of later days, when Dr. Jones, chancellor of Landaff, 
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was.UbeUed^^;iainst'^for ignotiance, prohibition was prayed, and 
also obtained-upon this foot of freehold; and when consultation 
was .'prayed, as in a case mere ecclesiststical cognizance, and 
the prayer was supported by the precedent of Dr. Sutton, the 
court inclined against it, and denied Sutton’s case to be law. 
Gi&y.ti87. 4. Morf. 31. (c) 

6 . Concerning the natura and extent of the power of chan¬ 
cellors, as that name is understood at present, bishop Stilling'^ 
Jieet saith as follows: 

There is a difference in law and reason, between an ordinary 
power depending on an ancient prescription and composition, 
(as it is in several places in the deans and chapters within their 
precincts), and an ordinarj^ power in a substitute, as a chancellor 
or vicar-general. For although such an officer hath the same 
court with the bishop, so that the legal acts of court are the 
bisiiop’s acts by whose authority he sits there, so that no appeal 
lies from tlie bishop’s officer to the bishop lumself, but to the 
superior; and although a commissary be allowed to have tlie 
power of the oixlinaiy in testamentary causes, which were not 
originally of ecclesiastical jurisdiction: yet in acts which are of 
spiritual and voluntary jurisdiction, tlie case is otherwise. For 
f 292 ] the bishop, by appointing a chancellor, doth not divest himself 
of his own ordinary power ; but he may delegate some parts of 
it by commission lo olliers, which goes no larther than is ex¬ 
pressed in it. For it is a very great mistake in any to tliink, 
that such who act by a ilelegnted power, can have any moro 
pdw'er than is given to them, wliere a special commission is 
required for the exercise of it. For by the general commission 
no other authority passeth, but that of hearing causes: but all 
acts of voluntar)' jurisdiction require a special commission, which 
the bishop may restrain as be sees cause. For, ns Lmdwood 
snitli, nothing passes by virtue of the office but tlie hearing of 
causes: so that other acts depend upon the bishop’s particular 
grant for tliat pui-posc. And the law no where determines the 
bounds of a chancellor’s power as to such acts; nor can it be sup^ 
posed so to do, since it is but a del^ated power, and it is in 
the r^t of him that deputes to circumscribe and limit it. Nei¬ 
ther can use or custom enlarge such a power, which depends 
Upon another’s will. And however by modern practice the 
patents for such places have passed for the lifo of the person to 
whom they were first granted; yet it was;not so by the ancient 
ecclesiastical law of England. For Liruhvood affirms, that a 
grant of jurisdictidn ceaseth by the death of him who gave it; 

— r- •• ' 'T-t- . '-’ . . . . . , I I 

(e) By a constitution of judges ignorant of the law^ doubt¬ 
ful case, from which a prejudice may arise to either party^l^ay, at 
' the expence of both parties, call in the counsel of a learDed'ossdstfA'r. 

Atk.n. ■' ‘ A • • : T 


m 


Jurisdic¬ 

tion. 








Or o^erwise it could never pass into the dean and chapter sede 
vacante, or to die guardian of the spiritualties. And he ^es 
a good reason for it) tliat the bisliop may not have en official 
against liis will, perhaps disagreeable to him. It is true, that 
by die statute of the 37 II. 8. c. 17. mere doclonj of lows are 
made capable of exercising all manner of ecclesiastical jurisdic¬ 
tion; but it dodi not assign the extent of their jurisdiction) but 
leaves it to die bishops themselves, from whom their authority 
is derived. And the law still clistingiiisbetli lictwecn ordinary 
and delegated power; for the former supposeth a person to act 
in his own right, and not by a deputation, wliich no chancellor 
or official doth pretend unto, 1 330. 

Note, voluntary jurisdiction is exercised in mattei's which 
require no judicial proceeding, as in granting probate of wills, 
lettere of administration, sequestration of vacant benefices, in¬ 
stitution, and such like; contentioua jurisdiction is, where there 
is an action or judicial process, and consisteth in the hearing 
and determining of causes between party and party. Ayl. Fa- 
rerg. 318. 

And die distinction which bishop S(illin<jJieet liere layeth 
down, between contentious and volimtaiy jurisdiction, as the 
one is supposed to be conv'eyed to the official, and tlie other to [ 293 ] 
remain in the bisliop, is supported, as to the contentious juris- 
tliction, by the books of common law ; which affirm that a 
bishop may well sue for a pension or odicr right before liis own 
diancellor; and s;iy, that die,.arclibishop having constituted an 
official principal (as the dean of the urclies) to receive appeals, 
cannot afterwards come into that court, and execute the office 
himself. Add to this, what is generally said, that if a bishop 
doth not constitute a chancellor, he may be obliged to do it by 
the archbishop of the province. Gibs. 926. 

But as to the other branch, to wit, voluntary jurisdiction, as 
visitation, institution, licences, and die like; all this doth 
remain in die archbishop or bishop, notwithstanding die ge¬ 
neral grant of all and all manner of jurisdiction to the official. 

And tiierefore in our ancient ecclesiastical records, mc find 
special commissions to hear and determine inattci*s ibund mid 
tletecied in the visitation, granted by die visitors to such pemns 
whose zeal and integrity diey could *bonfide in, ftir the elTeolual 
prosecution of the crimes and vices detected. In like manner 
institutions, licences, and tlie like, con belong to chancellors 
no otlicrwiscj than as the right of granting is conveyed to them 
distinedy-and in express terns: And ail that is here'said of 
chfinqellors, holds equally in the case of commissaries and offi¬ 
cials, according to the respective powers delegated to the^ 
Qife.OST,;: ^ ,,, 

Under the appellation of delegated jurisdiction, iu a, large 
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sense, may be comprehended tl\e jurisdiction of archdeacons, 
who exercise such branches of episcopal power (in subordination 
to die bishops) as have been anciently assigned to them, espe¬ 
cially the holding of visitations: and of deans, deans and chapters 
and prebendaries, who exercise episcopal jurisdiction of all kinds, 
independent from the bishops, though no jurisdiction at all 
could accrue to them otherwsc than by grant from the bisho})s, 
or by tile arbitraiy and overruling power of the popes, llotli of 
tliese, however, originally delegated, have long obtained the 
style of ordinary jurisdiction, as belonging of c'ourse and without 
any express coniniisslon to the several offices beforc*mentioned. 
Gibs. Introd. 22. 

But the power which we properly call delegated, is the power 
of chancellors, commissaries, and officials; which they cxci'cisc 
by express commission from the respective onlinaries, to whose 
stations or offices such powers are muiexed. A/. 

7. As the bishop may bound coinniissions iu jioiiit of jxiwer, 
so he may also bound them in point of duration. The commis¬ 
sion of official, for hearing of causes, is the only one which the 
bishop is pretended to be under an obligation to grant, and lie 
(as official) hath less sliarc than an}'otlier in the spiritual admi¬ 
nistration ; and yet even in this the rule of the law is, that tlic 
power of officials ceusctli, not only by revocation, hut by the 
death of him wlio deputed them. And the reason given for it is, 
that otherwise upon tlie death of tlie bishop the guardian of tlie 
spiritualties (and the same holds good of tlie successors also) 
might have an unacceptable person intailed upon him. Accord¬ 
ingly, before the rcfurination, and for some time after, we find 
new’ commissions for offices of all kinds generally granted 
together, after the consecration or translation of a new bishop; 
and those grants tisually, citiier to continue during pleasure in 
express words, or witliout any mention of the continuance for life 
or other term, and so equally revocable at tlie pleasure of the 
bisliop. The same scciiiclh to have coiitiniietl, at leiust the com¬ 
mon style, for some years in tlie reign of queen Klizahetli; luid 
in the next reign wc find it a question in the case of the prehend 
of Hatcherlcy, whether any confirmation could bind tlie succes¬ 
sor; and though in the case of Dr. BarkeVy in the twenty-first 
year of king James, the court were of opinion, tliat the bishop 
had no right to take from him his office of commi!>sai 7 and 
vicar-general, which was granted flir life, it is to be observed, 
that tliat grant had been made by tWd from the bishop iiiinself, 
who therefore was bound by his own act, and could not undo it 
at pleasure; but in the next reign, 3 Cheu in Snttm’s case, it 
mendoned again as n doubtful point, whether the grant of the 
predecessor (however confii’mcd) could bind thc successorj; Oibs. 
Introd. 25. 
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And it should seem that the grantees themselves doubted their 
title for life, in the known way of commissions, according to the 
ecclesijistical method; and therefore for greater security (no 
doubt by the advice of common la\vyers) they obtained the offices 
by way of letters patents, with the habendum anti other attendants 
on temporal grants: in which way they still continue. And it is 
now taken for clear law, in the case of bishops and other ordi¬ 
naries, that the grant of an office for life by the predecessor, 
wliether judicial or ministerial, if it be confirmed by the dean 
and chapter, is binding to tlie successor. Hut it is4o i)e remem¬ 
bered, that this is an allowance, and not a command; the law 
declares such grants good when made, but dotli not dimet them 
to be made; in this the bishop is at his own liberty as miicli as 
ever, no restraint therein being laid upon him hv any law of this 
realm. Hihs. I'MnHi, 'Zb, 

'rile same bolds much more strongly in the case of grants for 
more lives, and grants in reversion. In favour of a grant for one 
life, it may be alleged, that the grantee, under tlie -uncertainly 
of the life of tlie grantor, woiiUl have no encouragement to se- 
(jiK'ster him from all other husiness, and turn (lis thoughts wholly 
to the execution of that office; and that by tlie time he hath at¬ 
tained a comjietcnt knowledge of persons and things relating to 
it» lie may be removed: but these rnnnrit be pleaded in favour 
of grants for more lives, and grants in reversion. It is true, 
tlie tt’inyioral courts do so far restrain such grants, as to declare 
them void, imle.ss warranted by precedents before tlie 1 Eliz, in 
the case of bishops, and before the 13 AV/r. in the case of othei*s 
(in which years the two statutes \verc made against the laying 
those uiul the like unreasonable bnrdcn.s upon succe.^sors); and 
they also do declare them void, unless tliev be granted freely and 
without reward, and unless tlie grantee (supposing him of full 
age) ayipear to have sufficient knowledge for the work. Hut they 
have allowed them to lie good,uj>on the foimdation of precedents 
siihse<|uent to the 1 bUiz. on piesumption tliat dierc might be 
precedents before; and they have also allowed grants to minors 
to be good, on presmn})tion that in due time they will tjualify 
ihemaclves for the offices, and that until such lime as they .sliall 
come of age tliey may supply the places by deputies. Gihs. 
hitrod. 26, ^ 


Cfiantrp. 

^HAN'FRY, rnntarui^ was commonly a little chajK‘I, or parti- 
^ cular altar, in some cathedral or parochial church; endowed 
with lands or revenues, for the inaintcnanct: of a priest to pray 
for the souls of the founder and his friends. 
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rfy^ttii^ke ii cHafi'n-^ by licence of the kingj wisliout 
tbj^^ordinary;. foV tbe orj^intiry hath iiotiiing to do tb^fewith. ' 
The main nse and intent of thwe chantries >*as fin* ppnyers 
for souls‘dialled, on a siipposStioh of purgatory* and of being 
released from thence by masses shtistactoi^y: And prayer for sixch 
souls was the general matter of all obits, anniversaries, and the 
like, which trere but several forms of prayer for souls. Gfod. 329. 

These chantries were dissolved by the statute of the 1 Ed. 6. 
c. 14. 


Chapel. 

1. have softened in English the pronunciation of the initial 

^ ^ lettei'S of this wal'd, as we have done in many other like 
instances, for it is evidently the same with the Latin wOrd capeUa: 
th^ Danish word h kapeft the Belgic, cnpelfe^ the Spanidi, eapilUi. 
But from whence they have their derivation, seemeth not to hate 
been satisfactorily accountetl for. Perhaps the same may be n 
diminutive of the word rapuy which hath lieen a^lopted to signify 
one of the priest’s vestments, so called (saith EinduTOod) a capiendo^ 
from its contxdning or covering the whole back and shoulders. 
For chapels at first were only tents or tabernacles, sometimes 
called field churches, being nothing more than a covering from 
the inclemency of the seasons. An<l the metaphor is transferred 
with our Engli.sh word rope, which is used to denominate the 
Same vestment, and signifielh also a canopy, or other vaulted 
covering. So toppe ilenoteth the round top of a hill. So wc say 
the cape of a wall; the cape of a coat; cape.y a pnimontory, or 
other extremity; rr//>, a covering for the head; and other such 
like. i'i- 

2. Private chapels are such as noblemen and other religious 
and worthy persons have, at their own private charge, built in 
or near their own houses, for Ihcrn and their families to perform 
religious duties in. Tlicsc private chapels, and their ornaments, 
are maintained at those persons* charge to whom they belong; 
and chaplains provided for them by themselves, with honourable 
penrions 1 and these anticntly were all consecrated by the bishop 
of the diocese, and ought to be so still. Detjgei P. I. c. 12. 

Stratfeprd. Wc do decree, that whosoever, against the prohi¬ 
bition of the canons, shall celebrate mass in brrttorecrf, chapels, 
houses, or other piaces^ not consecrated, wiihmd knvififf obtaitied 
the licence vftkediocesany^aW be suspended from the'celebration 
of divine service for the space of u month; I > And all licences 
granted by the bishops for celebrating m^ssin places not'eonse- 
crated, other than to noblemen, or other great men bflho r^lni, 
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living at < 1 , wusiderobU distance from the cbjui'd), ox notoriously 
weak or infirm, shall be void. Never^eless the Jjeads, covernors, 
and canons of cathedral churches, and others of thp clergy, may 
celebrate mass in their oratories of antieht erecti^^^, .as hatk l}een 
accustomed. Moreovej^, tlie priests ^ho shall celebrate moss in 
oratories or chapels built by the kings or queens of England, or 
their children, shall not Incur such pain. Li^. ^3. 

/«, oratortee] .An oratory, difiers from a church; for in a 
church there is appointed a certain endowment for the minister 
and others; but an oratory is that which is not built for saying 
mass, nor endowed, but ordained for prayer. lAmJ, 233. 

Or other places] As suppose, in a tent, or in the open air. 
Lind. 233. 

Without having obtained the licence, of the diocesan] Such 
oratory any one may build without the consent of the bishop; 
bnt widioutthe consent of the bishop, divine service may not he 
performed there. And this licence he shall not grant, for divine 
service there to be performed, upon tlie greater festivals. 
Lind. 233. 

Abundance of such licences, both before and since the re¬ 
formation, remain in our ecclesiasucal records; not only for 
prayers ami sermons, but, in some instances, for sacraments also. 
But the law is (as Lindwood hath it in his gloss on the said 
canon), that such licence be granted sparingly. And tlnsse 
restrictions were laid on private oratories, out of a just regard to 
places of public worship; that wliile tlie laws of the church pro¬ 
vided for great infirmities, or great tlistaiice, sucli indulgeiice 
might not be abused to an unnecessary neglect of public or pa- 
rociiinl communion. Crids. 212. 

And in the said oratories, a liell might not be put up without 
the bishop’s authority. Li/id. 233. 

At a eonsidvrahlv distance] As suppose, a mile or more; and 
in such ciise, and not otherwise (saith Lindu'ood)^ the bishop 
ought to jiermil service to be performed tlierc. Lind. 233. 

By tlie 2 ^ 3 Ed. G. r. I. § 1. and 1 El. c. 2. § 4. Open pragtr 
in and throughout those acts, is explained tliereby to be, tliat 
prayer which is for others to come unto or hear, either in com¬ 
mon churches, or private chn{>eLs or oratories. 

, By the 23 El. c. \. Every person which usually on ihfe Sunday 
shall have in his lioaSQ divine service which is establislied by the 
law of this realm, and be thereat liimself usually pr^nt, and 
shalbnoi obstumt^y refuse to come to church; and shall also 
four tirqea in the year at least be present at the divine service.in 
the chUroh.of the pm'ish where he sliall be resident, or in sc^e 
other cpinmou chuiK^). or chapel of Ciisc ; sliall not incur ,the 
penalty of @G/.;a,nu)ntl» limited by the .said act, for not repairing 
to churcln.^lS.! 

u i. 
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^ 1(4i Np. mui^cer shall preach or a^inister the holy 

co^nuinion in any private house, ex^cept it be. in times «of neces-; 
sity, when any being either so impotent os they oonnot go to ^he 
church, or very.dangerously 4<^k, are desirous to be partaker^ of 
the holy sacrament; upon pain of suspen^don for the first offence, 
and excommunication for the second. Provided tlmt houses urc^ 
here reputed for private houses wherein are no chapels dedicated 
and allowed by the ecclesiastical laws of tins realm. And pro> 
vided also, under the pain before expressed, that no chaplains 
do preach.or administer tlic communion in any other places, but 
in the chapels of the said houses; and that also they do the same 
very seldom upon Sundays and holidays: so that both the lor<ls 
and masters of the said houses, and their families, shall at oilier 
times resort to their own parish churciies, and there receive the 
holy communion at die least once every year, (o) 

3. The distinction of free chapels is grounded on their free¬ 
dom or exemption from all ordinary jurisdiction. Gtbs» 210. 

Sir Simon Degge says, it is agreed on all hands, that tJie king 
may erect a free chapel, and exempt it from the jurisdiction of the 
ordinary, or may license a subject so to do. Deggc, P, 1, 
c. 12. {g) 

And Dr. Godolphin says, the king may license a subject to 
found a ciiapel, and by his cliartej* exempt it from the visitation 
of-the ordinary. God. 14'5. 

But Dr. Gibson observes iievertlielcss, ibut no instances arc 
produced in confirmation liereof; it is^'iic, he says, that many 
&ee chapels liav'c been in the hands of subjects j but it doth not 
therefore follow, tliat those were not originally of royal founda¬ 
tion. Gibs. 211. 

By a constitution of archbishop Strafford., as Ijcfore nreiitioned, 
ministers which officiate in oratories or chapels erected by the 
kings or queens of Englaiid* or Oieir children, shall not need to 
have the licence of the ordinary'. 

Or thtir children] Which word children extendeth not fur¬ 
ther than to grandchildren ; after these, tliey arc called posterity. 
Lind. 234. 

AH free clmpels, tc^ethcr with the chantries, were given to die 
king in the fust year of king Edward the sixth: except some 


(5) Repair of private chapel belongs to the owner, though annexed 
to tliG church (2 Imt. 489.), aliter of a publiq ^apel. 

. (g) By.'26.//.8. c. 3. § 2. and 1 jE 7. c. 4. rrce.pmpels are chuj^^cd 
wi^ hrst fruits ; but this the late Mr. Sent, //ill conjecturo.s must 
mean only such as were in tlic hands of subjects. No other chapels 
are expressly named in the statutes: parsonages and vicarages urb 
expressly noticed; it seems that parochial chapi^ji are inchided in 
those words; and chapels of ease were not supposed to have any' 
revenue. iSrrjt. Hill'^ MSS, Notrs.' 







r^w that are excepted in t!i6 acts of-parliaAient which they 
were given or such as are founded byi-the king, or his li6'ence, 
since the dissolution. Deggt^ P. 1. c. 12. 

And the king himself visits his free chapels and hospitals, and 
not the o^linary: which office of visitation is executed for the 
kii^, by the lord higli chancellor. God. 14-5. 

Free chapels may continue such, in point of exemption from 
ordinary visitation ; though the head or members do receive insti¬ 
tution from the ordinary. Gibs. 211. {Registr.f. 307. ft.^ited ibid."] 

Ill short, the sum of all is this: Free chapels (says the learned 
an<l accurate bishop Tanner) were places of religious worship* 
exempt from all ordinary jurisdiction, save only, that the incum¬ 
bents were generally instituted by the bishop, and inducted by 
the archdeacon of the place. Most of these chapels were built 
upon the maiiore and ancient demesnes of the crown, whilst in 
the king's hands, for the use of himself and retinue when he came 
to reside there. And when the crown parted with those estiites, 
the chapels went along with them, and retained their first freedom; 
but some lords having liad free chapels in manors that do not- 
appear to have been antient demesne of the crown, such are 
thought to have been built and privileged by grants from the 
crown. Tanner's Notit. Monast. Pref. 28. 

4. Of chapels subject to a mother church, some are merely 
chapels of case, otliers chapels of ease and ]:M^rochini. Gibs. 

209. {h) 

A chapel merely of ease, is that wliich was not allowed a font 
at its institution, and which is used only for the ease of the 
parishioners in prayere and preaching, (sacraments and buviMs 
being received and performed at tlie mother church,) and com¬ 
monly w'here the curate is removcable at the pleasure of the 
parochial minister; according to what IJndwood saitli, w'here the 
minister of the mother church hath the cure of them Iwtli, yet 
he excrciseth the cure there by a vicar not pci*pctual, but 
temporary and removeable at pleasure: though in this case, 
IJndv)ood observes elsewhere, that there may he in other respects [ 300 ] 
the riglits of a parochial chapel by custom. Hut wlicre a cbapcl 
is instituted, though with parochial rights, there is usually (if not 
always) a rcseiwation, of repairing to the mother church, on a 
certain day or days, in oixler to preserve the subordination. 

Cri/w. 209. 

A parochial cha]>cl is that which .hath the parochiid rights ol 
chrL^eilihg and burying; and this difl’cretli in nothing from a 
church; but in the want of a rectory and endowment. Degge, 

P. 1. C, 12, .y, . . 

For the privll45ts of administering the sacraments (especially 

(//) Bui qu/err, if they can bebolli at the same time? 


Chapels of 
com: unilcr 
a motllVr 
cliurch [and 
parodiial 
cliapels.] 





tkat t^bapthrtfi) and the uffice of burial, are th6<proper riter and 
jiiriidioci<m that make it 410 longer a depending chapi^ of 
hut' a separate parochial chapel; For the liberties of baptism 
and sepulture, arc the true nistuict {krochial rites. (6) And if 
any new oratory both acquired and enjt^ed this immunity, then 
it differeth not from, a parish church hut (says Mr. Seldtti) may 
be styled eapella parochialig. And till the year 1300, in an 
trials of tlie rights of particular churches, if It could be proved 
that any cHhpel had a custom for free baptism and burial, such 
place was adjudged to be a parochial church. ( 1 ) Hence at the 
first erection of these chapds, while they were designed to con*- 
dnuein subjection to the mother church, express care was taken 
at the ordination of them, that thero should be no allowmice of 
font or bells, or any thing that might be to the prejudice of the 
old church, {k) And when any subordinate chapel did assume 
the liberty of burial, it was always judged an usurpation upon 
the rights of the mother church, to which the dead bodies <^' all 
inhabitants ought to. be duly brought, and there alone interred. 
And if any doubt ar<%e, whether a village were within the bounds 
of such a parish; no argument could more directly prove the 
affirmative, than evidence given, that the inhabitants of that 
village did bnry their dead in the churchyard of the said pansh. 
Aje». Par. Ant, 590, 591. 

Their en- 5. When by long use and custom parochial bounds became 
fixed and settled, many of the parishes were still so large, that 
some of the remote hamlets found it very inconvenient to be at 
80 great a distance from the church; und thereforo for the relief' 
mid ease of such inhu[)itants, thi.s new method was pnictised di 

[ 801 ] building priv^ oratories or chapels in any such remote hamlet 

(6) If a chapel has parochial rights, as clerk, wardens, &c.; rights 
of divine service, as baptism, sepulture, &c., and the inhahitauts have 
a right to them there and not cls(?whcre, and the curate has small 
tithes and surplice fees, and an augmentation; it is a nerpetua! curacy, 
and the curate is notremoveuble at pleasure. But cnapcls of ease are 
merely ad Itbitumy and have no parochial rights: therefore, on the 
Union of the two parishes, one is frequently deemed 'the parish church, 
and the other a parochial chapel, but not a chapel of ease. Atto.Gen. 
Vi Srer«ton, 2 Vtaeyy 425.427. ^ 

(t) Keate was libelled against, in several articles, at the furomotion 
oCtlW rector of St. George, Hanover-square, for baptizing, marrying, 
and administering the sacrament in a chapel,iit the parish, without a 
licence fiosp the bishop, and for collecting tnoitey in the chapel, |d 
ta^, offertory, and, not paying the said money to thq, minister pt 
churchwardens of the said parish. The gourt discharged a rule For 
shewing cause, why a prohibition should hot gofot' these arc 
matters of spiritual cwiusance. KetUe y. Bp.'ofEofidbni SbTjt. HilVt 
MSS.'notgg. ’ ^ ^ ' ■- 

(it) N^dla €cck$ia est mpr^udicium 39.‘>. 
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ill which a capellsne was isometiAies dudowed by the locd of ike 
manor, oraome other ben^actor, but generally maintained by a 
stipend from the ]^rish priest, to whom all the rij^ts and dues 
were entirely preserved. Ken. Par, Ant. 587. 

But in order to authorize the erecting of e chapel of ease, die 
joint consent of the diocesmi, the patron, and the incumbent (if 
the diurcb was full) were [and as it seemeth still are] all required. 

Ken. Par. Ant. 595, 5S6. V 

Bi/ a constitution of Othobon : When a private person desiretfa 
to have a chapel of his own, and the bishop for just cause hath 
granted the same, the said bishop hath always provided, that this 
be done without prejudice to the right <A any other; agreeably 
whereunto we do injoin, that the chaplains ministering in such 
chapels, which have been granted saving the right of the mother 
cliurch, shall render to the rector of the said church all oblations 
and other things, which, if the said chaplains did not receive 
them, ought to accrue to the said mother church: and if any 
shall neglect or refuse so to do, he shall incur the pain of sus* 
pension until he shall conform. At/ion.\\2. 

But this is to be understood, unless a special privilege or 
antient custom do allow the contrary; or unless by composition 
with the rector of the mother church, he do retain yearly the 
fruits arising within the chapelry, paying for the same something 
in certain to the said rector. Athon. 112. 

For a chapel may prescribe for tithes against the mother 
church. Thus in the case of Sai/er and Bland (4 Leon. 24.), 
when the parson libelled for titlies against an inhabitant of a 
hamlet where was a chapel of ease, and it was shewed on the 
other side, that time out of mind the said hamlet had found a 
clerk to do divine service in the said chapel with part of their 
tithes, and (what was an usual composition upon the erection of 
a chapel) paid a certain sum of money to the pareon and his 
predecessors for all tithes; the prescription was held to be good, 
and a prohibition was granted. 209. ’ 

And at the consecration of a chapel, there was often some 
fixed endowment, given to it, for its more light and e^isy depend¬ 
ence on the mother church: in some places being endowed 
with lands or tithes, and in some places by voluntary contribu¬ 
tions. Degge, P, 1. e. 12. 

Yet nevertheless, at the first there were very many signs of the 
dependence of chi^s on the mother church; of which the [ 302 ] 
prime and most effectual was the payment of tithes and offerings^ 
and all profits whatsoever to tlie incumbent of die mother church. 

\4nd therefore when $uc)i chapels were first allowed, a p^ticulai* 
r^erve ,yyas«.a]lvifays that such a new foundation should 

be no prejudice to the palish priest and church. Tho constitu¬ 
tions of'archbishop of York in the year 750, do take 
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caire thftt churches of antient institution should not be deprived 
of tithes or any otlier rights, by giving or allotting any part 
to new oratories. The same was also provided in council under 
king Ethelred, by the advice of his two archbishops Alpheg 
aiidWulstan. Wliich constitution is also found in an elder 
council of Mentz ; and in the imperial capitularies. And by 
the laws of king Edgar made about the year 970, it was or- 
dained) that every man should pay his tithes to the taldan myn- 
strey to the elder or motlier church: Only if a thain or lord 
should have within his own see a church witlx a burial place 
(that is, a parochial chapel) he might give a third part of his 
tithes to it; but if it had no privilege of bixriul (thstt is, if it 
were a bare appendant chapel) tlien the law was, to maintain 
the priest out of his nine parts, tliat is, purely at his own 
charge, without laying any part of the burden on the priest of 
the pai'ish church. Ken. Par. Ant. 594. 

Ajiother mark of dependence on the mother church was this: 
The inhabitants of the village which was thus accommodated 
with a chapel, were upon some festivals to repair to the mother 
church, as an expression of duty and obedience to it. 'I'his 
practice was enjoined by the 31st canon of the council of Agatha, 
and recommended by a decree of Gratiart, and obtained as a 
custom in tliis kingdom. Yea, when clia])els were hi’sl allowed 
to our colleges in Oxford, it was generally provided, that such 
liberty should be no prejudice to the parish church: am! that 
the scholars of every such house should frequent the said paro¬ 
chial church in the greater soleiimities of the year. Which 
custom doth still prevail at Lincoln college, \vher<* tlie rector 
and fellows oj^ Michaelmas day go in their resjx'ctive habits to 
the church of St. Michael, and on tlie day of all saints to the 
church of All-haliows. Ken. Par. Ant. 695. 

Nor did the inhabitants of any village so privileged witli a 
chapel barely visit tlie mother church, and join in the divine 
service; but as a farther sign of subjection, tliey made their 
oblations, and paid some accustomed dues at those solemn s(;a- 
[ 303 3 sons. This was sometimes done upon every one of the three 
greater festivals of Christmas, Kaster, and Whitsunday. Some¬ 
times those oiFerings were made only oti the day of the dedica¬ 
tion of the mother church. At other times and places, tliesc 
solemn oblations were made only at Whitsuntide, and this chiefly 
in cathedral and conventual churches, where, among all pm'isii 
churches that were appropriateil to them, or of their patronage, 
the priests and people ctune in solemn |n’ocessioii within tlie 
week of pentccosU and brought tlieir usual offerings. Where¬ 
upon wc may fairly presume, that tliis old custom gave birth 
and name to tlie penlecoetah or wliitsun-contrihutions that were 





allotted to the bisliops, and are still paid in some*few dioceses. 
Ken. Par. Ant. 596, 597. 

It was a farther honour done to mother churches, that all the 
hamlets and distant villages of a large parish, made one of tlieir 
annual processions to tlie parochial church, with flags and 
streamers, and other ensigns of joy and triumph. This custom 
might possibly after tlie conquest be introduced by the Normans; 
tor among the ecclesiastical constitutions made in Normandy in 
the year 1080, it is decreed, that once in a year about pentecost, 
the priests and capcUanes should come with their people in a 
full procession to the mother churcli, and for every house should 
offer on the altar a wax taper to enlighten the church, or some¬ 
thing of like value. Ken. Par. Ant. 598. 

Moreover, tlie capellaue or curate of a chapel was to be bound 
by an ojith of due reverence and obedience to the rector or vicar 
o? the jnotlicr cluircb. This act of submission is enjoined by a 
constitution of archbishop JVinchefsea. Ami the oatli was this: 
’J'htU to the parovltUil ckurrh and the rector ami vicar of it, they 
u'ouhf do no manner of hurt or prejudice, in their (Mations, par^ 
Hone, and ail arcuslonml dues ; hut as much as lay in their power, 
would defend and secure than in all respects: that they would by 
no means raise, uphold, or any way abet any grndyes, quarrels, 
diji'erence, or contention, between the said rector or vicar and his 
parishioners; hut ns fur as in them lay, would promote and main¬ 
tain peace and charity between them. Ami it was ordained that 
all .stipendiary priests and capellancs should make such oath 
before tlie rector or vicar or their deputy, oji the first Sunday or 
festival after their admission ; and should not presume to celebrate 
divine service before such oatli was actually taken (at least if the 
rector or vicar did insist upon it) on penalty of incurring irre¬ 
gularity, and sucli other punishments us tlie canons did inflict 
on all that violated the constitutions of the holy diurch. And 
if the said capcUanes, after such oatli taken, sltould be convicted 
of the breacli of it, or if suspected should not be able to purge 
themselves, that then they should lie turned out and proceeded 
against as perjurcil persons. And if any capellane renouiicetl 
this obedience, and presumed to act in contempt of the mother 
church and the incumbent of it; a judicial process was formed 
again.st him, of wliich the issue was to eject and suspend him. 
Km. Par. /hit. 599, 600. 

And Dr. Kennet says, this canon remaineth still in its full 
force. Ken. Par. Ant, 601. . - 

And Mr. Johnson saith accordingly, tliat they who oificiatie in- 
any chapel of ease, do to this day sweiir obedience to the incum- 
lient of the mother church. Jo^s. 205. 

Tile inhabitants of a precinct where tliere is a chapel, though 
it is a parochial chapel, and though they do repair that chapel. 
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aiis 6f tommoh i^igkt^ontnbutory to the^ repaid oi' 

thb-Siodier^diurch. If they have seats at the ntdihel' church, 
to'gb thither when they please, or receive sacraments or sa> 
t^amentals, or many, chriken, or bury at it, there can be no 
pretence for a discharge. Nor can 'any thing support tliat plea, 
but that they have time out of mind b^n dbcbarged (which also 
is doubted whether it be of itself a full discharge): or that in 
coufideradon tlierec^, they have paid so much to the repair of 
the church, or the wall of the tmurchyard, or the keeping of a 
bell, or the like compositions (which are clearly a dischaigc). 
Gibs. 197. (/) 

Dr. Godo^hin says, it is contrary to common right, that they 
. who have a chapel of ease in a village, should l>e discharged of 
repairing the mother church; for it may be that the church, 
being built witli stone, may not need any reparation widiin the 
memory of man; and yet that doth not discharge them, without 
some special cause of discharge shewed. God. 153. 

If the chapel be tlirec miles distant from the mother church, 
and the inhabitants who have used to come to the chapel, have 
used always to repair the chapel, and theiHi many and bury, 
and have never within sixty years been chain'd to repair the 
motlier church; yet tiiis is not any catise to have a prohibition : 
f 306 3 ought to shew in the spiritual court their exemption, if 

they have any, upon the endowment. 2 NofPs Ahr. 290. 

But if die inhabitants of a chupelry prescribe to l>e discluirged 
time out of mind of die reparation ol die mother church, and 
they are sued for die reparation of the mother church, a prohi- 
bkion lieth upon this surmise. 2 ItolPs Abr. 290. 

T. 1 W. Cross. Theinhabitants of achapelry within 

a parish, were prosecuted in the ecclesiastical cxiurt, for not 
paying towards the repairs of the parish church; and tlie case 
was, those of the chapelry never bad contributed, but always 
buried at the mother church, till about Henrj' the eighth^s time 
the bishop was prevailed on to consecrate them a burial place, 
in consideration of which they agreed to pay towards the repair 
ofthe mother church. AH which appeared upon the libel. And 
4 .was held by HoU chief justice ; tliat diose of a chapelry may 
picascribje to be exempt &om repairing the modicr churclL, as 
where it buries and christens within itseh', and hath iievcr octti* 
tribnted to the mother church; for in dmt case it shall be in-< 
taxied co^evali and not a latter erection in ease of those of the 
<^pcl^: but Here it appears, that the chapel could be only 
ah eri^dh ih com and favour of them of the chapeliV; for>thcy 
of ,th!e, c]te)^Ify . buried at the mother ^urch till He^^iy the 
eighth's time, and then undertookto cpntHbute. tp 
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of the. raoth^ cbureh*. 1 16A, 16d^ ^ Artd alihofigfa «t die 

first sigh^.jte may seem somewhat hard^ yet it hath thirmod 
foundation of reason-; that all chapels, and all dischatgies from 
attending divine service at the mother church, were onginally 
matters of grace and favour; and the ease and conventenoe of 
particular inhabitants, ought not to be purchased witli incont- 
venience and damage to the mother churm j in whose light it was 
specially provided on those occasions, th^ noUiing should be deme 
in prejudice thereof. Gibi, 209. 

[Kvery new church built by the commissioners appointed for [New 
building churches by 58 G. 3. c. 45. and intended as the pari^ churcbee^ 
chui'ch of any division of a parish intended to be a separate 
parish, is a chapel of ease, during the existing incumbency of the 
original parish church, and shall be served by a curate nomi¬ 
nated by such incumbent, licensed by the bishop, and paid by 
the commissioners, 58 O. 3. c. 45. § 18. 59 G. 3.c. 134. § 12.; 
and a chapel built its above, and situate in a district parish made 
a parish iur ecclesinsticiil pur{)osc.s, and whicli is not the church 
of the district, is not to be deemed a perpetual curacy or lienefice 
presentative, even after avoidance by the existing incumbent, 

59 G. 3. r. 134. § 19.; see 58 G, 3. r. 45. § 25. CbUl'CliCjS, i^lfrcU] 

6 . The repairs of a chapel are to be made by rates on the How to be 
lundholdei'-s within the chapehy, in the same manner ns the re- . 

pairs of a church; and such rates are to be enforcetl by ecclesi- 
asticol antliority. Gibs. 209. vr. IX.] 

And there shall lie die like appeals to the oixlinary for unequal (?) 
assessments.—But all this must be intended of aiitient chapels, 
and where this course hath been used; for if there be land given 
for die repair of them, or any land or estate charged by prescrip¬ 
tion to tlie repairs of them, then the custom must he observed. 

DeggPf I*. 1. c, 12. 


T. The cure of chapels of ease, in many places, is to be per- How to be 

— . . • ■ " -■■■ — — ■— . . - . - —.. -- - supplied. 

(7) A rate to reimburse churchwardens such sums as they had ex- W 
pended or might thereaflcr expend on the parish church, would be 
bad on the face of it, as in part retrospective; and therefore the court 
would not grant a mandamus to the chapelwardens of a towhshfp 
within the parish tb make such a rate for raising their accustomed 
proportion of the whole; and their retVisal to make such a rate, when 
demanded, appiying .as well to the form as to the substance of the 
demand, the court would not grant the mandamus to raise the money: 

in the common tbrm oC such, a rate prospectivelyt out of which dto 
chitTchwardens might repay themselves. King v. Hawor^ 

556., Nor will equity decree a chwcjK 

rato to pq niade io reimburse a former churchwarden mpnies 'Iain^ 
dqt while iri Office in’ pl^rsuance 'of an order of vestry. Ldnche^it 

nhfkiamandodUrs.sMm:^^^ . 

(8) A bishop cannot pqnsecrate a chapel, or authorize a person to 
preach in it, without' thdVoflsnehtbf the incumbent of the parish. 

Carr v. Marsh, 2 PhiV. Pep. 198. 



tfa« cure of ;seAUs 4 n lUeitiorteh. 

•'i>eM^,'P; ,? -‘,t. -vi^l->.-..•?.«■■ 

iuoUch c0a^ .tfc«fiiM«jm]»^ the root^- dturelH' being 
bound to dnd a chaplain tliere, may himself serve in the chd|ieb 
*-< aoweli . Cw32^ (i») ;> I 

. -ogreeinont£;(9f tbe*J^hDp>r patrou,: and mcufnbei»t)»: tho ht-^ 
habitants may have a r^t to «lect and nominate a capdlane. 
Od)!^'«asei; 4 heanliept'CUstcaD wa8, .,that he was either arbitrarily 
a{^pfiinUed ■by dte vicar; or by hhii nominated to tiie rector and 
Convezi^, w'hc^ approbatimi admit him; cn* wais nominated^ 
by* the inh^itimts (as founders and patrons) to the vicar^ and by 
liim pres^ted to tlw ordinary: for ciistoCn herehi was difilereiW ^ 
sotneUmes a capellane was to . be presoited by the patron of die > 
church tQ the vicar, and by him- to tlie archd^ux>n> whd'. vrkK then^ 
obliged b) udmit. him; at other times ihe lord of the ipniior^did^ 
present a fit person to the appropriators, who* without delays 
v0eert0*give admission to the person so presented. Keti. J^r. 
4 ^' 58 £^. ( 9 ) ... ,r. 



(w) Hob.67. ' . .. .. .. ,, 

i (9) 'The right to nominate to a chape) of ease is m the'Snt*dth86nt 
of the mother church, though the chapel was erected and ^ 

with lands by the lord and freeboldefs of a maiKM',;. and tboiigh the ‘ 
right of nomination was given .to the-inhabitants by the ai*chbiaho|ri 
ia .hiiS deed of consecration, declarijig.that the vicar bad. no.Wght to 
npmiqau. Thus, though the iuliahitants .had repaired tb,c 
and nominated for 90 years, it was held, that, the incumbent caiuiot 
lose his right but by agrceihcnt between patron, parson, and ordinary, 
atid then only on a compensation made to Mni, or by prescription iti 
the inhabitant!'* whTch presumes everything wasprb^, add* pre¬ 
supposes an agreement by deed, and not 'by parol; ZHfon v. 
shew and o^ers, • Ambkr. 52B. eon Uird Northinffitm. And the in¬ 
cumbent cannot lose his right, though lie declares at dietimethat he 
lias .no right to nominate. £>ixo»$^v, MeU!alfe,ii»d,mA2.E(iBn.ii 
See Pearon y. Wdiby H Vfs. 13. In jDuAe. of Portkmd, v. Singlffir^n 
1 Ha^<f, Hop. 168.,. lord StoweU says, that the implied right of patron-. 
ajze to a chapel, arising from ^e right of patronage to the mother 
cnurch, is ’considered, since Hixim v. Kersliaw, as settled in favour of 
tlfe inctiinbent. In Heiherty. IMm and Chapter of Wca^ihitjlef. 
VP(i^ W^ja$M,Tl^:, it was finally settled that the right p^^dmi- 
lU^Q I^iri the latter, after a^strortg ihetthad^ ^ the ch^c^lISM 

mind to lodge it otherwise. But they were spiritual persdm poS8e!i^ 
iQg the.jamc.rights o/eMo et virotptejme^ which the abbot fluid m<mks 

^ Th^ were actual im)urabeata,.<4uid;«erred .the 
imd chape^ of St^ M^garet hy 

ea^ed to qominate^ But .s4ay«ector,;:di^ 
8bl^.^y.^hif,lgy*.gb^mi^:te^,J5rogl ^y power efauTB^f 

cannot, till that incapacity be removed, enjoy the same pnsgisotnfitdht 
jMiput^ ikthfhe 4mf4hd«ch(H>mid|h4h«it^^iri«aBl 
character. 1 na^. 169. So in Tf^y Mo dm^ k om ftaob* 





fl. Chttpels of eatoh«ve the lUie oAeenl^ lliie«tiidft |Mrt'ito 
churches Mve, distinguished onlvinrame. l.’c. 11. ' 

And arcin Hkegaimer tiskawshy^ tt ifid hutf^. 
c. W. 

9. It is sud by MbUei if the question be in the ooait 
Christian, whether a church be a parish ehurch^ iCA' only dupd of 
ease* a prohibition lieth. 2 BoWs Alrr.^^l. 

And Dr. saith, if thedefendantinaftiaretft^istiiifslHdl 

plead that the same is a chapel and no church ; this matter tildl 
be tried by the country, and not by the buhop. Wati. c, S3. ^ 
But Dr. Gibtcm saitii, that a chapdi or no chapel ought to be 
tried by the spiritual judge: for a chapel is spiritual as well as a 
church; and when two spiritual things are to oe tried, no pr<^i- 
bition shall be granted; in like manner, as it gMth not, when a 
modug is pleaded, in a dilute between two spiritual persons, to 
wh, the rector and vicar, about tithes. Gibs. 210. 

But ho says, if a question is depending as to the limiU thereof 
whether a chapel of ease or a parish Church, or whether 
of ease or a parochial chapel; the same shall be tried, as to tile 
limits, in the temporal court. Giba, 213. 

When the question was, whether it were a church or chapel 
belonging to the mother church, the issue was, whether it had a 
font and burying place; for if it had the administration of saafa- 
ments and sepulture, it was judged in law a church. 2 Inst* 303; 

If a person be patron of a chapel that hath parochial right, and 
doth present tiiereto by tiie name of a church, and the presentees 
have been received thereto, as to a church; it is no longer a 
chapel but a church; and if a di^urbance happen upon any 
avoidance thereof, tiie patron may liave his qwtre intpedit as to. a 
church. , Wats, c. 23. ■ 2 Inst, 363. 

But on the oontrwy, a presentation to a church by the name 
of a cliapel will not make it cease to be a church; for the cash 
was, that in the time of Him. 3. there were two rectories, A and 
J3, and the pamon of A purchased the rectcny of B, After which, 
constantly, presentations were to tile church of A witii theibhapel 
of B, And it was resolved, that although the patron of A^ ever 
after the said purchase, had presented omy unto the said chiuch 
of ^ yrith t^ chapd. of B, yet> B, no^^tanding, remained In 
ri{^ a- churdbi, and the fteeiidd of it in suspence. Wats. c. 23. 
Sav. 17, 18. (m) 


servedt^^tiierawasagreat diftbrokce astothe uarson’sright of n^tig 

oc ohoaainglibvicar, where the parscorwas or a end wh^ he' 

hadaemv^’iaHAr.* tiie latter case there was reason he 
mirwe of tiie man was to act under him in so hi^ a'tn^. 

^^v^eseeaaMarefOvempdby themaxim, noetiaa suMifiiiiiiilia 
Tuadlim'immeMfs. ^€^,66, ' 


Vot I 


sod# 


Gomn- 
meiit there* 
of. 


Chur^, or 
ohi4»el, bow 
to Im tried. 
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The particular duties, privileges, and ^pointine^nts relating 
iW^^’bflftfciiitiifg ^are' pf ,pn^r;‘ tjie .tifle 


Cl)atita!»le Usea. 


l^i^ds ^ven in imimfm to charitable uses, 
^see title i)^tttttftill* (And note, that by 9 G* 3. r. 86. no 
Uead, or numey to be laid out in load, can be Idi by will to ch^i- 
cable uses, ^^ame title,) 

^ By the 43 EL ci. <fr. (1) Whereas divers lands, tenements, rents, 
annuities, profits, lieredimments, gopdg, chattels, money, 
Stocks of money, have been heretofore gtveD> limited, appointed, 
assigned, as well bv the queen’s ihqjesty, and her progenitors, 
If -by f^ndry other well dispo^d persons eomejbr relief (A aged, 
impotent, and poor people; some for maintenance of fside and 
inairoed soldiers and mariners, schools of leamingy fi^e schools, 
and scholars in univeraties; some ihr Repair of bridges, ports, 
havens, causeways, churches, sea-banks, and highways J some for 
e<thicaticm and preferment of orphans; ’ souk fo^ or towards re- 
liy*, stock, or mrnmenance for houses of correpdon; some for 
tpain'ibges of poor maids; some for supportation, aid, and help 
of yoiihg tradesmen, handicraftmen, and persons decayed; and 
O^ef j^bit refief or redemption pf prispiiers pi‘ captives; and for 
aiiUpfi ease of uoy poor inhabitants concerning payments of fif¬ 
teens, seCting,out os soldiers, and other taxes; which neveithelete 
have not been employed according to the'diathable intent hfthe 
givers and founders thereof by reason of fiuud^ hreadies of trust, 
and n^igence in those that, should pay^',deUy6r,, and eftipl6y/the 
^e': For reniedy whereof, H if that shall, ije lawful 

for die lord chanpellof or keeper of the. gr^i.s^ of Bngh^y 
for the chancellor of the duchy of X^oMMteri for lands wittoi 
_.... . . . . . 

' (l)>‘By constructiori of this statute, it is held, th^t a ileVise td a 
eerporaiudn for a'charitable me is vaiid^'as bperating m Ibe oature of 
ec^s^okuineyit rather than of a hbquOst. Ims Itatote^ whibh 
aisMdmtitentS'tb charitieg^supersedes afidrebe^k ^n'fbribhrifatafes^ 


•xvelat^; 




\uifi ni .n 
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jjalatine ft<^ Ulh^ to tirae to awWdcptp- 

iDlssibhs (o) to the Insh^ ^ev^y diocese re8p€(^ii}el]f^^ini^^ 

(o) [Thdtettt tSe pdttyftitt^office in chan¬ 
cery : the review of the commissioners' decMh id to be had by bill in 
equi^. In Roekiefv.’lCeityiPw. C?li OT & doubt whether under 
43 c.4>. exceptioQ;^ ^ 60ch.44eci!ieej:oold t|e heard at the rolls, 

his honour refused tb iht^i^re. * Mlyid( it is not a proceed> 

ing at common law, though done in the petty bag office, but is treated 
as an original cause in the court of equity; and mat, being consider^ 
as such, an appeal of course lies fronatbe chancellor’s decree to the 
house of peers, notwithstanding any loose opinions to the contrary. 
3 SI. Com. 428, citing Corporation of Burford v. Cane. 9th May, 

1743, and Duke^ 62.128. oec. Said v. Wilson^ 2’ 118. Show. 

Pari, Cas.l 10. and WiruUar v, Farnham (/nAo&s.^, Cro. Car. i'O.amtra. 
It would be impracticable^ at the same time that it is foreign to the 
general objects of this work, to particularize more of the compli¬ 
cated law of charitable uses, than is contained in this title of our 
author, in the following notes, and in those annexed to tits. €oUecfCt> 
i^ochiiain, and ^c|»oSl 0 .] 

Concerning these cornmissions, lord Cohe says, that six things 
are to be observed. 1. The number must be four or more. 2. The 
commissioners to be the bishop and chancellor of that diocese 
(if there be a bishop), and other persons of good and sound be¬ 
haviour. 3. In that commission any four of them do suffice to make 
orders and decrees; for therein none is of the quorum. 4. None 
shall be commissioners that have any part of the lands, &c. or goods 
or chattels, nfoney or stocks ih question. 5. The Commission is to 
limit a certain time, within whicli the commissioners are to order, de¬ 
cree, and certify. 6. Their authority is to inquire, as well by the oath 
of twelve lawful men or more, as by all other good ways and means. 
And the commi^ioners hare power to inquire of these nine thingd. 
1. Of abuses. 2. Breaches of trust. 3. Negligences. 4. Misem- 
ptoyments. 3. Not employing. 6. ConceaTing. 7. Dcirauding. 
8. Misebnverting. 9. Misgovernment of any lands or tenements, 
goods, nioney, &'C. given to any of the charitable uses aforesaid, 
^efr order and decree is tO be certified on parchment, under their 
httvds and seals, into the court of chancery of England, Or of the 
county palatine of Lancaster, as the case shall require ; and the re¬ 
medy for the party thereby grieved is by bill in those respective 
courts. 2 /nd. 7^(1 The court of chancery will also relieve ^ 
orig^td bin, upon a gilt to charitable uses within the statute (43 
c. C) ; and 1^ a hiU med by and lh the name of the attorney-g^eral, 
will seittje or direct the (usoDsi^pn of an estate within Hias statute, 
according Ip the Intention ot< the testator. I Ot. in Ch, 134. 2 Cb, 
2 But^inl practice, upon a biUfor an accOUBl 

of a {Iqgaqy givep to'a ehsjrity, me attornev-gema^ need not be 
nhid 9 ,a.{^ty^ bqithaiamlor may report the lega^» and the parties 
come pi»fiSfY^FarAer,4Br. G,C.48» And 

wbfrq/^he.pipcers of tHf qfp^iftricisatute a suit, they gener^ly i^e a 
relator, in order that costs may be awarded against him, in case- it 
should appear to have been improperly instituted or conducted. 
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aiTthatdio^irie^vtitiir 
|)er9p!U of goo8;alfkd 


itfHfbrd, 2^ tnfiMWition fdr # private 'eharftjr 

Cftntint'be ^st bre'a'd6cre6 -(^^. ^eA.^T. 

ei^idrid to those fduhd^d by the 

t^icb y of'hi^et abthe^lty^thert th^ court (ibidi), hdr'to^adoetrhef^ 
there is aohkrteir^ fpr ih thht ICftse^tt’mUBt be regulated according to 
thh^^owers' of that chatter,' Or to' the original- rules of iWir. 
Aifo, Oen. r.Mui^ktonf 2 Fe#.328. But equity has jttrisdictioh over 
all eharities under 52 G. S. Or'Wl., for the purpose of administeting 
the funds, even though created by royal charter; provided the appli¬ 
cation does not extend to regulate or alter the charity, in Whtch 
Case the crown only can interfere by virtue of its visitatfU’ial power. 
In re Ghertsey Marktty Daniell, ^1. 6 Price, 174.3 The court of 
chancery, proceeding on the above-inentioued principle, has decided, 
that a legacy to some puhUc charity is sufilciently certain, but that 
the executors ought to dispose of it under the eye of the court ( Wid- 
tnore v. 7%c Governors of Q. Anne’s SounJi/, I £*•. C. C. 13.); [|for tho 
word “ public ” is only a word of distinction. Each particular object 
may be private, but it is the extensiveness of the will wliich makes a 
chatty public. Atto, Gen. v. Pecereey ^Aik.^. Pam.288.3 And a 
legacy to The Lying-in Hospital; and if there shmld be rnore than one^ 
to sum of them as the executors should appointy was supported, though 
the testator afterwards struck out the executor's name, and died with¬ 


out appointing another. White v. Whitey 1 Hr. C» C. 12. 7 Ves» 428. 
As was a charge of 1000/. on a manor to be applied to such charikdde 
uses as the testator had by ivriting under his hand formerly direciedy 
though ho such Writing was found. Atto. Gen. v. Syderfeny 1 Vem. 
224. And the gift of a residue of personal estate to such charitable 
uses as the executor should appoint, recommending poor clergymeny 
thc^h the executor died in the lifetime of the testatrix. Mo^ridge 
v. Jnackwetty^Sr.C.C.Sll. 1 F«#.j«». 469; And a charitable be¬ 
quest, where two out of three of thO executors, who were to have 
a discretionary choice of the objects, died before the charity took 
p^ce. Atto. Gen, v. Gleggy Amb. S84. 

Hie devise of a residue h> eharitahle and pious uses, f is suffi¬ 
ciently certain,3 though no uses whateverwere declared, in which case 
the king is to appoint under sign manual. ‘ ^io. Gen, v, 
Amb,7l^f 'Which prerosative also holds where tho Use declared is 
tHe pollcy'of the Taw, as to establish [an assembly foV reading 
the Jewish Igw Ond advancing the Jewish religion (De Ctutd ti'ips Pair. 

174s: Amb. ^S. ' l Dkk. 238 ■ 2 Ves. 274J 276; 7 
^ ttalk 306.i, and* more accui^e repdrt(25i«ibir.lh57i.48t. hafir(«); 
in which case the kihg gave the legacy to the Fbu»dlmg<hukpital. 
See'^tfiWi] where a testatrix gpve several togacies ahd arniqi- 
tieS'OUt^ofhef 'estaCe, and the reSidne tofbe disposed bf in -ehsrity 
to such persons, and id sdeh n^nn^ as dts^^ecttibeS'Oe thi inmdtisrs 
cfAein shotdd think Jify^otA^ Hetrdwudtet thOu^ he ‘referred it to the 
master to appoint additional trastecs to edstaih anhtiiliea/ adid, 
that the new trustees cotild not dispose of the reridad iirt\^iattyi(as 
the testatrix had confined that power to her executoN, and reserved 





(urtnny^ four or mpt* 
hfyw or 


«ftuiKl--befa«tiour; 

^ tKemi to inquire^ 

- ... . ..: \ Jfc r . - ,*,>,, 

Opplioation Ip %\\t court-fop fffrthpr dftwc^l^s ^ cgse of the 4cath 
Of eitfacr pf tKc survivors, mbbard v. 309f, Upon the 

fi^e principle, and Utre^ moffis vai^y a .legacy to tSe jTOor iujw- 
i»ta$Us of..Sf*l 4 e(mardt Shareditck, wa; sustained, andvdirected to bo 
given, to the poor inhabitants not receiving alms. . AUo, Geny, C(^k»y 
Axifh, 42^ And a bequest to ike poovy by a Trench refu^a,^vas 
ordered to be given to poor refugees. AUo, Gen, v.Ranccy,^, 4nd 
a bequest of a residue, for tYiesOugmei^tation of the charitahle collectiom 
tohim should be made for the ben^ of poor dissenting minister’s of dke 
goblin any. of thecoiuuies in England, was hoiden not to be too 
vague; and it appearing to the court that there were three denomi¬ 
nations of dissenters in this Jcingdom, presbytorians, independents, 
and baptists, and that t^p subscriptions for the support of their mi¬ 
nisters were distributed by their respective treasurers, tlic money was 
ordered to be paid to.them for the support of the ministry in general. 
WulUr V. Childsy Amb, 524. It is however to be observed,’ that 
summary powers given to the lord chancellor to vary provisions rela¬ 
tive to a trust, do not extend to alter the original constitution of the 
trust itself; and tlierefore where seven trustees out of twelve were 
required by a private act of parliament to constitute a quorum, lord 
Thurkno rmused, oa the application aiid consent of ail the trustees, 
to increase the number to sixteen, or diminish the quorum to hve. 
though the act provided, that if any of tlie constitutions thereof 
should be found inconvenient or impracticable, they might be varied 
by the lord chancellor, and it was stated to be impracticable to gather 
together so large a number at seyy out of twelve trustees; thej^oper 
application,, in this instance, b^ng to pai'iiament. Ex parte EoUon 
ecHQoly 2^r. C. C. 662. But where a charity is so given that there 
can be lio objects of it, the court will order a diderent scheme to 
laid.before it. Atto, Chtwv, Oglander, ^Br, C, C. 166. SameM-:<.3Bp^of 
Chester, 1 Br. C. <7.444. So a trust being created for the propagation 
of the Christian religion among the natives of New England, the ob¬ 
ject of which failed from there being no infidels to convert within the 
intended limits, and the coUegea which had been appointed adnnnis- 
trators of the .charity being now.subject to a foreign power, the s^tes 
of America, the nmster was directed to propose a plan.</« for die 
application of the produce of the estates according to the intention^ 
of the tester. AUxKGeitu v, Cdy of Zowrfoa,.*) Br, C, C, IJl. But if 
thl objects foougb they do not at., present, ai wido.w8,or a 

b&ahopin Aoierioa^thetnoney jnustrmnain in court. 1 Br^ C. <7* 1 ^. 
3 C^4Mv \And see itog. tit. CharitabU Vae^ IV. Vi VE 

■/Whore Oi eesidc^ of perwQ^ty La left to charitable uses, which 
prpvesio boi WQro thon^sM^^cippVfoi: the objoetj if it appear tP^be-tae 
teotAtor'^t hj^oMtiou 40 dipposarf^itUe aido/««/»7>/w>tbe y'liolemu|tbe 
t»pii(^ t(hsiinUarp.utpQfleis*> 4tto, G€t^ v. Earl of 

wheflB,iai,«»tat«iW gixc»’4o.a,eiu>r|ty».oud V® 

.afterwa»dsMWsresAed>i»er,eiif pp,r<»Wdng twffor 

'ihorteeiwoi! HaOinot aAprossod)4WhiM>'jn*®*’^®h»hut4no 

/have ithn-ibeaefit of^tho*.mri>Us,,rentfli ^4f/tf, Gefh v. 
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Wifsa^wqiPT of trysfSi .negli^npes, 

yert^.or Vnd^. tejnemei^t^ rent^, etlj;. 

nvii^esf gpq^s,; ^ttel^ Aponpy, <ir atocjfs 

of sfuyfuty,,: her^tqfo^^. g^e^ Jimited, ^pppiat^ or osei^ped, or 
which beP9«iler shall giyen, limited appo^te^^ or assimech ^ 
QvJ^ir any the charitable ami godly uses before reheuseo. 4nd 


Cbmpany, ^ Sr* 10&» S, P.JHib. 190.^1, But if a specific object 
be pohited. out, as the building of a churchy oe giving money to. the 
inhabitaota of partioulair hou8es> that object must he effectuated w 
400 or not at all; and if it fail» the property will fall to the next ot* 
kin or heir at law. AUo. Gen* v. Bp. Oxford, 1 Bu 144*. Same y* 
Gfxuldittg, 2 Br. 428.; and see Bridym, Dig. tit. Charitable Uae$, VXll. 
Where there is a general indefinite purpose, not fixing itself upon 
wy object, the disposition is in the King by sign manual: but where 
the execution is to be by a trustee, with general or mme objects 
pointed out, there the court will take the administration of the trust. 
Moggridge v« Tkadtwelli 7 Ves. 96. >3 Vee, 416. A residuary bequest 
being given for the purpose of educating and bringing up poor cbti- 
dven in.the Rcnnan Catholic religion, which was illeg^ it waa held, 
t|iat the disposition of it belonged to the crown by sign manual. 
Caryv.Afi$ot,7 Ke«.490. The nature of a charity cannot be changed 
by an application to objects different from those intended by the 
founder, unless it be clear, that by a strict adherence to the plafi his 
general object will be destroyed. Atto. Gen.v. WTdtdry, 11 Ker. 241. 
it has now become a general rule, that the court wlU not marshal 
aseets for a charity. See the cases collected. See Bridgm. Bigetti 
tit. Charitable Uses, X. and infra, title ilAoitmain, in the notes. Xocd 
Hastdickkt refused to give directions for the dittiibution of a charity, 
whmre the;objects of it belonged to another, jurisdiction, thought he 
directed thesecurities to be transfierred to the devisees in order to be 
applied to the trusts of the will, Provost of Edinburgh v. Aaibei^,, 
[Equity willnot extend visitptorial powers which, as being 
summary and arbitraiy, are liable to abuse. Atto. Gen. v. MiddUflen, 
2 Ves. 328. It is no objection to persons being visitors that they have 
tbib legal estate In them; but otherwise if they ore invested with 
rdice^t of the revenues, for they cannot visit and aocount»to theiow 
sidves* iOB^Sl. 2 Ves.Jvn.^ S*B. Equity wiU not iatta- 
fere with visitors where they have not themanagemeatof the reronmaSp 
btttcirill dp^fMteipe they,do not, remedy, abuses ai^ngMtl^. 

Gem H. Be^bni Cotj^atum, 2 Ves^bOS. Bse. 
sis^. School,. 2 .RJ34* Any^ si^S^udal devia^p 

ponpipie gad purpose of the ihstitutfon is {the subject ^ visitatorial 
jurisdiction. Atlo. Gen. v. Clamuion, IT Ves. 4dl« dnd'^'e ih^‘ Kn^ 
Bemenmioorlh case, 8 Bdk, 22r. Id Ves. SOA no^’: " 'Aim 

as to the farther r^ulathm of 'eleeinosypn^ dr 
by the rintor, or if none be fipp«ftt«d by Hm sari 

title. CCoilese, in the notes. 
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siWks of ^hfifl ip'^kfe feqiiIn^'!W^c?'^^dy‘bf 





and d^crew, as the said lands, tfirterhents, riehtsi aijnfi/ti^, pi 
^j6dds, chanel^, mohey, ahd ^dks Of mom^i irtiiy be 
fatthfuliy employed, to and for such of the charitable uses and 
intents before rehearsed respectiveljif) for which they were gjven« 

Which orders, judgments, mid decrees, not being contrary to the 
ordera, statutes, or decrees of the donors or foundo^ shail staOd 
firm add ^od, and be executed accordingly,' until the same* shall 
bb tihdouc or altered by the lord chancellor or Igfd keeper Of 
ch'dricelTor of the county palatine of Lancaster respectively, tf^'h 
cddiplaint by any party grieved to be made unto them. § 1 . 

Provided, that this shall not extend to any lands, tenements, 
rents, annuities, profits, goods^ chattels, money, or stocks of 
money,' given or whidi shall be given to any college, hall, pr 
house oneaming within tlie universities of Oxford or Cambridge; 
of to any of the colleges of Westminster, hiton, or Winchester; or 
to any cathedral or collegiate church j or to any city or town 
corporate, or to any the lands or tenements giveh td'the Uses 
atbresaid, ifltliin any such city or town corporate, where there is 
a. jS^cial governor or governors appointed to govern or direct 
the same; or to aiiy cmlege, hospital, or free-school which have 
ifpeciai visiiorSjgovernor^ or overseers ap}X}inted by tlieir founders. 

5a>.8. . 

Provided also, that tfan shall not be prejudicial to the jurilEH 
dictlbn or power of die c»*dinavy; but that he may lawfully in 
etiery case execute and perform the Same, as though this act had 
not bieen made. §4. 

Prov^ed also, that no persbh who shall have ariy of the §i^d 
laric^ tehenients, rents, annuities, profits, hereditaments, ^o^s, 
chattels, money, or stocks of money, in his hands or ^ssession, 
or shall pretend any title thereunto, shall be named a commis¬ 
sioner or a jturor fbr laiy the causes aforesaid, Ui' lieiUg named 
shall execQtb or aefve in the same. §5; 

AHd^n 6 fidodtdso;thatito^ who shall pwrciia^ or obtain^ 
u](ic« Vftf^blh 'doris5dei^tiott of ntohey 
d^^^'in /ady ItWdsi rents, annuities, neredifamCTit#,' 

®^\o^ cKatWWj’^pbii^ aUy the chatUabte us«s [ 313 ] 

nien^oi^ withduy^dd'oi; -coviji, having no notice of die ,s 4 me 
MSffg- {hatf. be impcacbcd by any decrees oi* ora^rs of 

L o' conbei-nin^ the s«ne 
his estate or interest; and yet nevertheless, the said-.-eomniis- 
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oideraibE'.nr(ia3paii]ii,to'te tnida~’l^«b^ipetBtti)t,4rkojbeiiq^^iiifc^ 
iatttute^ wlia9ia^notit«/<^litfr'&avMble usea ebiivetqientiipBMid^f 
sKrtM .toaJc ^Bf^nune'dtifattyijciri defiraad^itlteaami<ufics^ 
conveyanctt^g^ ^fafil^ le^aiiyVdeiAi^ veleasej'orioonttersio^^aatt 
againstfloBiuKs^'rtexeaktOiB^-^jadiKimttltetpf^vtne-Ailiy cify^toi, 
hK<ri] 3 g!.:asBei!si ihi jtl^j.orrBqmi)y,l:Bo< larv«s {thdt some ves^etB liaU 
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Provided always, duit 'diia not eaUend io ^ive^^poKev, 

onftutbority ,tp^the commissioners,' to mitke any prdm judg^nts, 
or.decrees,concerning any^^kanors, lands, tenOnents, or other 
hflteditements, assured or come under the queeti, or to l^g Henry 
the aighth, king Edward the sixth, or queen Mary, by actiiof 
parHnneot, surrender, exchange, relinquishm^, escheat atlmnn 
d^>^ conv^ance^.oro^rwise; and yet nevertheless,' if any suoh 
manors, lands, tenements, or hereditaments, or ai^ estate) rcoC^ 
or profit out of tlie same, have been appointed to anyof the cba4t 
rttimle txses before exju'essed, at any time since the, beginning 
o£ her majesty’s reign, that then the said commissiondrs or; any 
foiiT'ormore of them may moke orders, judgmeE)^ts, and decrees 
omxceming the same, according to the purport and meaning of 
this act as before is mentioned, the said last mentioned proviso 
notwithstanding. §T. ; : 

And all orders, judgments, and decrees, bf the said <3omin»« 
4sf»ets^ «M'6f any four or more of them, shall be berdfUd.udder 
^ir aetik into the court of the chancery of England) or thecodi^ 
oi6>tbe chancery within the coun^ palatine of Lancaster-resjiod* 
bvdy, tbthin such convenient time as shall be hmitod id thehmd 
eoinmis^n: And the said lord chancellor or lord keeper^^ondttbe 
aoid <diancellor of the duchy, shoU take sueb^orddr the doe 
execution-thereof, as to them shall seem'fit'ami oonvenienti< 

And if after any such cerdfioate made, anyiperson shattfiiid 
himsetf grieved with any of the said'Ordm, judgidents, 'Or d»> 
ctees; he may complain to the< said -lord raancdlor or ford 
kdeper, or bhane^lor of the dneby) ' respectively, fo# redren 
therein: who may upon such complaint, by such oouiee .aS' tb 
ihairiWiadotris shall seem meetesty the cirtmnstufCes ofbase 
dODiideee^'vooeed to the examination, hearing)' ond distm'nuiung 
thanaofparid «|DK»i A£m^>Meivgymay4«no])'!diidin^ al^y^fo 
eahipge dteaaid orders, jad^;inents,^ ai^ dcsorees,'ria}'X^ thens sh^. 
be thought to stand wi& eqnlW and good conaoierice); ggewtiby 
[314] biCeneoRd donors 

and tax and award good bostb of suit,-byitbMbdisdretiona^ta^ 
guckperions mthey skaU'fiM 

atta.suff£&entctn(M,of theaflk)ordera)'judgfntd^andHle^cs^!§d(K 

^ Xt.^SomeJfor looney :wHt.^given to -maintained 


proachiDgrmimutatT r^x<hari:>iB iiaHia^dbrn^it^hieiimt ABnad ioittfaef 
suttofi^: (.Yei-by^tbB'lord'ifie^ewd ivo> jiidgifr^'Basideere^ 
t0 be gpod^*aiid>:tho uae a'nitbinit^iequity ^ thev 
stnbnt^j anditliBiffixedutbRr^ai onloivtriacDoraingfy ila|)^ithe 
liton^ iaF/th»fiiaiji(eiiaiioc of kj‘)[>Z>iiA0V,£%a^ > 

jtfio&Mtb <^kamififf]fA»duxAf uiiie»ib7inB;»s^^rfett3faoal) isngt 
nicharity within th^.pKovisbn of. diie^t ;uaBd c<ins€(|iiently,;ihe 
inhabitants have not a right to sue in the name of the; attoniQK^ 
gener^. ' ® VertL3&7, Oarft. i/aeSr /li ■ / I ,^5^ 

Jh ike- bisho^of mery m^erol dvxtaa tapitxH'ctly^ Itwas Tei«' 
sc^ed in the 44* Mi. by Egexton^ Sophamt Anderttm, and jGoke 
attorhfey^neral, that the sec being foil at the time of seahng dis 
commission, if the bishop is riot named ccomriissionec, the com^; 
mission is void-;, but if he be named, it is npt requisite that he he 
present at itlm execution, for tliat none is of the quorum; but any. 
foovor'mixe may execute the same, without the presence of tM 
bishop on his ohaocellor. I>uAe,.62,63. 

, Jh.va^.iAere ehxdl be any bishop] It was resolved in the laso 
menttoned^oase, dmt if the see of the bishop be void at the seaK 
oommissimi, tlien the bishop need not to be named, a} 
CoiiMnissionclr, neither bis chanc^or. Or if tlie bishop be named' 
a-commissioner, and die before Ute certificate returned; .diia 
doth not avoid the commission, but the other comnussionecs nay 
prooeccL . ZheAe, 63. » i\n 

^:nABrWelhby tfie4kiths qf twelve law/td men or mere qf the Cfwtdy} 

^iut is (as was resolv^ in tlie case of The School <£ 

that t!ounty where the lands do lie, and not where the charity. 

to be employed, in case the counties are different. But five 
yeoificaffer, to wit, in the 9 C» 1. it. was further resolved, ia the 
oais of’ East Qrinsitdt that if jt rent be granted out of landS/in 
sereral counties, foTTmainteimiiee ofdmritable uses in one coun^; 
the commissioners in that county where tlie charitable use is 4a 
benperformed umy^'inakb a decree tn charge the lands-in< other 
cohnties with^an equal oontributton to the payment oT the said 
rent, and'that there need not several inquisitions ’in each, 
eotmey, for that the rent is «ri intire gnuit, by the.deed or<;niiU 
i>tdf, 64w 80. M • • I . • ;.!i) ..i.nij.iJ 

v.wfa etU other goodmd laitifkU'teaye andMeena^i.Sa^'' aartt [ 315 } 
fornim^;iiui^bitfon$y: witapases,‘Kcfitals, accounts^ estreats;/un^ 
thelihfii gridddso ^eircw^.prdper knowledge;, by ikhich iRei^ 
they, mayi supply the; defecfti of the iaqUisitiaD, in matters 
tfoidndtyniiacirQUiRStaoo«.> ;jd 

. ftndemgular ewshy^flSi Utrdit^ioHa, assigm^ent^ andHiph 

j9aai4|fMjiga3Mlt;lidih beanthat this statute^^tfoda 
supp^ dl aheidt/%ob:of asSi^«nc«s, whcm.t^ donor 
«]ty^todispdsa,<andbad|!isu^h an estate as «* any dispcKstfole 
by.il^.: OS if a ’C<q>yh^er diiposeth of copyhold larids^ to a 



(tWIlftMiitdllllt 

okfliriittible’ \BK’‘ ^tHout fetkuiti^ edAvi^ li^d 

wiifaoat 'iit«6r^h)^ ot* if ih the by 'Wmfch'thte' 

eliiurkabie'U6eS'M^^tiiitl6l*^at^ ftAtf'Misied there be intsndTn!W^$ 
ih these, aftd’ hther'Ufce istoesj *he''-'deftfets 4i^ shppli^ bj^ tfe 
statute, bedause' the' dohhr bad a dbfpb^ii^^ pb'^et of the* d^te, 
ahd these are good HmftAtionS ahd apppintrtferitdtt'rthin'the 
sent statute. Dukt, ^,*8S: 

Thus lands trere given to the cAwcAtocw'rfcna of a parish, to a 
eharrtable use;' though die devise ^vas void in laW, yet 
flood in chancery, by the li?mted tttid fhwointed widnh’dih 
statute; XheAe, 115. ' ' , ' 

But a parol devise to a charity out of lands, being dcfecUvO ^ 
will, cannot be supported as an appointment; becaUre being defec¬ 
tive ns a will, which was the manner of conveyance the tfetfttbt 
intended to pass it by, it can have no effect as ah nppinnirn^ftL 
which he did not intend: and of this opinion the lortl cliancellOT 
Seemed' to be, and decreed accordingly in die ptjhfciphl Case. 
Pr0c.CL99l. - . Av 

X^fon, callinp the parties niteresteff] If was resolved' ih the 
said case of £ast Grinstedy that thougii the commissioners thtike 
a decree without giving such notice to the patties, it is good'll 
and if the parties upon their appeal do take exception that they 
had not any notice, such defect shall not avoid the decree^ 
unless they shew (to the satisfaction of the lord chftiitelter) 
that thereby they really lost the benefit of exception to s6me 
commissioner, ot challenge to some juror; the intent of smfh 
notice being, that' they it^e their lawfU) exceptions end chUl'- 
longes. Dukey'\2\, : . 

Which have special visitors'^ Iii the case of M&r^k 
\wNarikamberleniJdy in the 5 Cka. 1.,- add aftet that in the 
of iShfffion Co^ld^ va the county bf HferUttcA, in the 11 Cher. 1.,' it 
was resolvedy that the meaning cX thHt clatiSC is, Vhere the lartd 
C S16 3 ia gpven to perstms in trust to perform a chavite^ble use, and the 
dl^r hath appointed special visitors to' ^ that the trusteed 
perform the-use according tb his inteht ; in ^hfch-case, if thb 
troBtees defraud the trust, the commissioners catihot meddle^, 
bat thd’visitors'are to perform it* Bnf w^Iieri* dte ■^sitdrS are 
uniateM aktv there ' the cmhmksToner^ by thrfr' decree^ 
lieftavii the dbufioidf the charity ? for’dthertrtsej'Wfrbit^ 
trust would escape unpunished, unless in chancery or 4»-pai4ia> 
ment, which wrpuld be a tedious an^ chargegb^ f9r( 
peisoiu. ^ 2M^e, 68, 69l. (jp), 

iw jt fca ■ I •\ k m II I I I I i m » ■ II t II i 

m Ifi the'eate of #iete"tli^’fSuii'aer 

him obnstituVed blsKdp '^Chcsi^ 
and the dean and chapter of York in others, but had given no 
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IWtn^^y. Fqrmam, ]^r4ut( 

ojm- mo^e mfty not be re-exanujjL^ ttppn .a, bill, of review, ai^k 
usiual in other co^s in dianceryf but > that here the. decaree k 
conclusive, because it takes its authority by. the act of parliaillent, 
which mentions but ozie ex^nation; and it k not like the. case, 
where Uze chancellor makes a decree by bis ordinary authority. 

0 *0. Car, 40. [Sealv, Wilson, 2 

But.in the year 1643, it was resolved by the judges and king’s 
council, assistants in the house of peers, that in such case Se 
party grieved may petition the king in parliament, and have his 
complaint examined there; and so the decree may be confirmed, 
altered, or annulled; and then be finaL All wluch was actually 
done, in the foresaid year, and pursuant to the fbresoid resolu¬ 
tion, on occasion of a decree of the lord keeper Coventry, in tlte 
cose of East Hmn in^ssedr. Duht, 62. [And see Corporation of 
Ewrjord v. henilial, 9 May 1743. 3 Bla, Com, 428. occ.] 

According to the tnie interU and meanintj of the donors and 
founders'] E. 10. G. 2. Attorney General and Stepltens* The 
case was, Dr. RatclifTe, the late physician, by will devised 300/. 
a year to two persons, to be chc^n by tlie arclibishop of Catv* 
terbury and certain other trustees, out of University college in 
Oxford; which sum he ordered to be paid to them for ten y^rs 
for their maintenance, five years whereof they were U> spend 
iAv&igland in tiie study of physic, and the other, five abroad. 

TJl^ defendant was one so chosen, and sUidied here accord^ 
in^ to the directions of the will, and for tliat time he re¬ 
ceived his five years’ salary \ but afterwards dkl not go abroad, 
on account of his ill state of health; and tliereupon in the year 
1x730 resigned to tlie trustee .^ho accepted his resignation, and 
cliose another in his room; and iu the year 1735 tlie present 
information was exhibited against the defendant, that he might 
account for the five years’ s^ary by him tJms received. For the 
defendant it was argued, th«^^ill a late case which came b^sre [ 317 ] 
the house of lords, ^tween Gaudy, and Anstisy. upon an appeal, 
their lordships were of opinion that the vrard znointeNOMtoeinoluded 
education; and, tliercfore, tliough dmt word was used ia the pre¬ 
sent will,eduog/to7i niustbe intended by it as implied;, aiidvwhen- 
the def^vdant had spent half of his time in his^^ucution h«re in 
Sio^a^i.a^. was pcevented.by ill health from going:abroad, and 


poweh- td cdrtect abuses, it was held not to exclude the jiowerdf the, 
court of chancery to appoint commissioners. 8 East's Rep. 221. 
[15- Vas. 805*3 where a visitor is appointed, in consequence of 
which a.conin4^ion .oC pbawiable uses would not issue, the oo^li of 
chimeerj; jnteTjfete ter, cofrect - ^uscs. Attxh G«*'V. ZlMMy 
13 f . 
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resignation had Ueen. acoepted, 
«ildai^^eriehoi«i iji!b<astead^ it ih^ submitted that the:^esf»nt 
bm nuifsttbe thoughts nhraasonaUiaoae. Acid the-lordi dam*' 
of thatrojwkiolis rand dismissed the inibrntotiofiu 

•< 09 st»^,*., 4 iiffaiin 8 t stieh jm'sons -^tfAey sAati^nd to oomplam 
vfitifoutjutt eauee} But this order being mven and limlt^ by 
aet of pardament, no coste (if theorder, ju^ment» or decrees be 
azmuUeds-dhninisheds or enlarged) ought to be given by the lord 
chancellor to tlie party complaining. 2 Itigt. 712. 

Butin the case of the corroration td* Burjbrd against L&Uhal 
and odiers, May9, 1743; the lord chancellor Hardwicke> on 
consideration. of precedents, allowed costs to tlie exceptance 
vpon those exceptions in which they had prevailed, and to.tlie 
respondents upon the exceptions in which the respondents had 
prevailed; and this, he said, tlie courts of equity had always done) 
not from any authority, but from conhdence and honest dis? 
cfetion, as to the satu&ction on one side (H* oUter on account, of 
vexation. 2 yiMyn^, 552. - , . 

> > But there is no power to the commissioners to award - costSy^ 
Afi in the case of Hxtmpkrep Wharton, esquire, against Chortea 
and oCliers in behalf of The Poor Warcup and Mktam. in the 
eonn^ of Westmorland, H, 25 C. 2. There being an annuity 
84 6«. 6d. issuing out of a close called Meadow Powes in Kirkhy 
^ore) in the said county, to several cliarltable uses, wluch close 
w&s purchased by the said Humj^irey Wharton; the com* 
msaoBers for charitable uses decreed, tluit the said Humphry 
should pay the arrears of the said chanty, and aiso 6/< 18s. 4<4 
costs. ' Humphrey excepted to the money for costs, as not witliin 
the powtt (H the commissionersr'io. decree j and by the lord 
chancellor the said decree) as to so much thereof as concerned 
thosaid eosts was revised. Cha* Ca* Pinch. 81. {g) 

{By St. 85 G. 3. c. 111. $ 2. Thegovernors or Uiembersof any 
Inatitlitton for relief qf vHdowa, orp/tans, awifawiiiea <f the clergy 
and others indistreBeed ctmtmstohces, were empowered to fmme 
rales for nanagdnent of their fuAds, and to amend and alter the 
snbe^t indito make new ones; and procure the same to be pre* 
sented to the justices at any time be^re or io^ediately^amr 
Jtficheehhasaesaons^ 1796, and to beregi^^Fedr jui^r' an^ttub* 
jebt to'.'the 8ame>c(BidjtiDns estAblUhed. under 




• by $ dl ^ U'he^gdvemors opintembirs;<tf^^'aii5ff«t(}h <4n«titetiA 
tid^y^hoMi T^teft arbi6i»«oiifiifn¥ed a^ n^istepec^>iiie)p^fK>im>a 
tMbstii^t^ wh^ ^ftU giv4‘ 666Uvity'i»! .by 
t«(^, and wbo’ «h&]i iicimnt foi*. their tundsj'And’ the 
be vested in him; and all the powers, rules, conditioii6^ /&fei'v& 
that ect contained, as to ajf|jointment of'treasurers, for taking 
secarity, and for protect!^, securing, ot recovering tbar futid^ 
shall extend to such institutions, and die same shall be enjoyed 
and put in execution accordingly. See Tprwh. and Tynd. SUthOe 
Digest, Hi. Friendly Societies, - f. 

By 52 G.3. c. 102. intituled, ** A^'octjhr registering and secur¬ 
ing of charitable donations f it is provid^, § 1. That a memorial 
or statement of the real and personal estate, gross annual income 
and investment, and the general and particular objects of every 
charity and charitable donation for benefit of any poor or other 
person in England or Wales, founded, benefited, increased, or 
secured, with the names of the founders or Itenefactors where 
known; and also of the person in whose custody the deeds, wills, 
and other instruments whereby such charities have been founded, 
8 tc; maybe; and also of the then trustees, feoffees, or possessors 
of Such real or personal estate, shall, within six months from 
9th JiUy, 1012, be registered by the latter, or some or one of 
them, as in schedule of the net, in the office of the clerk of the 
peace of the county', or city, or town, if a county of itself^ within 
winch such poor or other person is : which memorial, signed by 
the tierson registering the same, shall be left in the office of the 
cleric of the peace, who shall forthwith transmit a copy to the en* 
rolnient office of clmncery. 

A like memorial shall be registered, left, and transmitted within 
twelve months after the deoe^ of any person who shall foun^ 
8 tc. (as in § 1.) any charity, &c. by de^ or will, § 2. 

All cleric of the peace in England and Wales shall, as occaaiOA 
requires, provide proper books of parchment or vellum for entry 
of such registers therein^ and every such original, memorial, and 
book so provided, shall be oareiuUy preserved for public use and 
inspection in the office to which it belongs, with a correct index 
of'each charities, distinguishing each by die name of its founder, 
01 ^% its most general appellation, ^3. . V*" 

' Where the persons to be benefit shall not be wholly withki 
drib eomttlyi' then the cVetlc ofthc’ peace of the county wh^ foe 
charity is registered shall forthwith notify in the London GacetCt^ 
the name and title thereof as entered in such index, the names 
of .foe pli^c^ wherein the objects of tlie charity are, its particular 
pr.^uer^.p^ef:^, at^ ,fop name of foe county w^ere foe 

. , t.V ' 

,j(f'^uch.doiwrW)ii8 registered.:(as in § l.k;ai>y two 

persons interested'in the choriQr may^petition foe lord chancelioc, 







AaSttt^ of'tIfe’Mfei%ho blUlf iiii^n^Vily 

cM‘!iiffida*Ht^ ot .dm^r iividence^ shUtl^m^ie 
s^ph thMirij'Alia As tcy^tb^' <^ts of thO ap^licaddn tU^d 

No-prtice^mgs nwder th^ ttwijionS shall decide any tjde ps 
property rt^ered; dr persnl^ Interested therein, § 81* 

Eveiy clerk of the peace shall, wH^ requited, make seart^^ 
and give copies of the mfertlorials hereby directed to be entered in 
his office, to any person tendering the proper fee, (ks in § 8.) } 7. 

He shall have four shillings for registering such memorial if it 
does not exceed four liimdred words; if exceeding that number, 
one shilling per hundred words in the entry, and like fees for 
evety copy of any entry given out of such register; and he shall 
hSrre tlie costs of every notification in the London Gazette (as In. 
$ 4.), with the forther sum of ten shillings for drAwing wd in¬ 
serting the same, and transmitting the copy to the enrolment- 
office, (as in f 1.) § 8. 

“Where any difficulty occurs in preparing such statements, the 
quarter sessions may, on motion to them and examination df the 
circumstances, grant more time for the purpose, not exceeding 
six calendar months, § 9. 

The quarter sessions may allow to the person registering such 
memtunm the reasonable costs of preparing, rostering, notifying, 
and trananitting the same, with reference to the income of the 
charity, and tlie sums so allowed may be deducted by such per- 
9dns mm the funds in their hands; but no such costs shall be 
allow^ unless stated to the quarter sessions on the declaration in 
wtltuig of the applicant, signed by him, that such statement is 
trite, and contains, to the best of his belief, a true account of 
all me property and objects of'the charity, the natties of its 
b^efiictors, and of the persons having the custody of the title- 
deeds, and of the feoffees, trustees, &c. (as in § 1.) of the charity 
property, § 10, 

' These provisions do not extend to charitalile donations, not 
soured on lands, or directed to be so secured, or permanently 
ifiVcsted in ^vemment, or public stocks, or securities, nor to any 
cfihntable £nation, which, by the donoris direction, or by lawful 
riiles bf the institution, maybe wholly or in part expended in the 
^airit^le purposes for which it is givCn, at discretion of the gb- 
or trustees of any charitable institution, iWtf. '' ’ 

This act di^ not extend to any hospital, schdoly Or charitable 
iristftiition, founded, improved, or regulated By his' maj^^ "B* 
ai^ Of Jhis predecessors, or of any special act pardcu]i|riy f0at(fig 
or to arty charitable donation under supenritendancO'm* 
any stich hospital^ or' to the govcrnbrs'bf the 
for^rcKef of poor widows'aiid‘children'’Of norjfo ipy 

fHOndiy s6dety,< the Wes of ^hicH ai^'lemlfy confirmed^ hor to 
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HOiv'?5jf^!«Si^h^f«>lj¥gS»i,«r W4, paTjj*) 
“fHlffli;ftW, qs«rtraJ,:,noir.,to A* 
.Jn<jF,n^,«!, («ortl,(,iV)r J^o Wj^tBiipsWrr >feen{ or 



for; benefit of any Jews, § 14 . ' . , 

^)qi: to cl^^ritable institutipiisoifquakers under superintendan^ 
of quavers, § 18 . 

Kor to charitable foundations^, the accounts of wliich are di* 
rented to be annually passed in tlie court of chancery, nor to ai\y 
charity or charitable foundation, not exceedinj^ fprty bbilfings in 
aqi\um gross income, and of which the trustees, feoffees, or pos> 
sc^rs shall, in six niontlis from this act passed, deposit in the 
Imnd^.pf the minister of the parish a statement in writing, as in 
the schedule, to be deposited by him in the parish chest, $ 13. 
(See the like and otlier exceptions in 43 El. c. 4. § 2., 58 G. 3. 
c. 91. § 12., and 59 G. 3. c. 81. § T., from the commissions by those 
acts appuiuted.) 

\|V^lijere any corporation, guild, or fraternity, are entrusted with 
the distribution of divers charities, or of the rents and profits 
thcr^fi they may be stated in one memorial, § 14. 

Saving to his majesty, aud all other persons, tlieir powers of 
superintending and regulating charities, and tlte property and 
funds thereof, as before tliis act, $ 15. 

ihr dppoirUhig comnissioners to enquire conccnii/k? charities in 
E(nglfm4f*^r education qf the poor^ 58 G* 3. c. 91. (Public clause^ 
§ 16., amended and extended to otfier charities in England and 
Wales, 59 G. 3. c. 81, Both expired at end of the session next 
ajfter 1 st August, 1823 (§ 15.), lund amended by 59 G. 3. c. 91. § 4.) 

58 G. 3. c. 91. and 50 G. 3. c. 81. sliall be construed together 
as one act, so far as they are consistent with each other> 59 G. 3. 
c. 8I.§10. ^ . 

Jlis uuyesty may appoint, upder tlie great seal, any number 
of coninnssioncrs not feeding twenty, (fourteen oiUy were re- 
qnired by 58 G, 3. c, 91. § 1.) for the purposesof these acts; and 
tt.ey* Qf “oy two of^beny j^ree were required, dWhave 
tp investigatfi due ampun^ natui-e, and applicatwn of ad 
es|a|^, 4 nd ^p^sQoter, and. their,produce, destin^ or intended 
to^ applied for, eduqt^n oC die poor in ^gland and Wales,, 
Uia,support of any chvity, or to charitable donations for 
person^*, pr,uqd under tru:|^ created,foe, 
cq^riw^^ or pprppses. Sipever, except as,in §,T, 9* exc^pteth, 

.iixyestig^jte «U breacbei of fi’iis* 
A”,rai^pduct„in .the. monagcniem..o»-. appiy^pa^ 

^ (ej.eny, five, pr.„i«Ms.,‘>|5ften). 
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(the report to both hous^ of parlioment required by 
§ 1. is repealed, by 69 G. 9. c. 81. §9.) half<^recuffy 
^iN^tngr'Uiidftr their specifying the amount» 

lent, and'iqipropriation of the estates and oinds enquired 
th^ nature thereof reroectivciy, tbeir actual annual 
prpo^ and value,' and who Wi||enimts .m possession of the 
estat^.; adding observations on. the best methods of recovering 
any part of such;0^tes or funds vdiich has been misapidied, or 
omitted to be applied in pursuance of the trusts created in 
reflect themf, and of securing such estates, &c. and their pro¬ 
duce against future misapplication, 58 G. 3. c. 91. § 1., 59 6.3. 
C. 81. §1. and §5.^ 

Commissioners employ one secretary, five clerics, five 
messengers, and two other officers, and ajqxiint their salaries, 
69 G. 3. c. 81. § 1., 58 G. 3. c. 91, § 4. ' r 

If, on such enquiry, (as in § 1.) it appears that from ai^ cause 
soever, it has become impossible to apply the estates or funds to 
the purposes destined, the commissioners shall report the special 
circumstance^ 68 G. 3. c. 91. § 2. 

The commmbhers shall' not be obliged to report their pro¬ 
ceedings to either house of parliament, 69 G. 3. c. 81. $ 2. 

They shall take an oath of office before chancellor of exche¬ 
quer or master of rolls, for faithful exerdse of their duty, 58 G. 3. 
<.,91. §3. . , 

' majesty may fill iqi all vacancies among tlie commissioners, 
§ 1^.59 G. 3. c. 81. $3. 

The treasuiy may, fiom time.,to time, issue out of the ctmsoli- 
dofeed fim^y any sum,not exceeding 10,000/. in one year, for 
payment of salaries to imy number of aimmissioners, not ex- 
ten, and notiitemters of either house of parliament ; out 
of whldi sum a sah^ of 1000/. a-year shall be paid to ea^ of 
them halfimxly, free and clear fiom all taxes, on U)th October 
and t and in case of res^nation or death, the commis¬ 

sioners ^^Sssigning. or the execuiKMrs or administrators of such 
cqmmissioliiersi so dying, shall be entitled to the proportional part 
accrued during, the time that such comipuitij^Ber has executed his 
office ; a^'the treasuiy in like manq^ issue any further 
Biaoa not exceeding 8000/. inmneiyi^j for payments the tra- 
velHiig a^nces m any of M^iniasionersy and of the secre¬ 
tary,' oterks^ messengers, aodbffi(»ts,> and in paying othc^ neoes- 
saiy dhiuges,^ as appointed ip writing by the commbdoners,, to 
be Moouhted for ^ ihe persons to , whom the moimy is peu^ 
58 G, 8. C.9L f4^'69.G.8. c.,81. }4. 

Hie emmnissionerB, or any tvo of them by .direction of the 
rest, shell, from time to time, meet, and with or widfout adjourn- 
ffidht hedd their sittings, in 'Westminster, or any other pl^ in 
^ng^ond and Walco, most omivenient for the purposes oC dmse 




oaLb^ as "^-^iiaeti 0 dr 

AWMMi^ - dteum w 

Hinder‘dieir truit ^ or oi| ; 

widcfa' they ^haw albted ht mtmig ov receirbig paytrieii' 

Kke pMeepl, smnnion any p^aons |o attend tl:^ni at 
my f^Ob tm mcffe -dian miles firnn th& of abdife, 
atia^ td.briii^'a^ deed, &c. or other document in their 

ClMfody^^or^t)^ cepes of toy thereof,^9 G. 3. c. 91. f 4.) 

reiatfi^ tO'iitdi 6mds, or thdr produ^ and to the receipt or 
nonf pr mhitppUGacion th^of, and such persons shall punctually 
paid their just tod reaaba^expences, 58G.3. 
99 G.S. e.91. }4. 

Ei|Py person summoned to appear before any two or move 
s&4^' Commi|imnen,^ w^ shall wOlidly omit to appear, or to 
pWiddOe' ihy deed o^ doctojent in his possession, which he is 
required their precept to produce, relating wbolty to such 
estates or mnds, or to the receipt, mis or liom^flj^tion thereof 
or to die state of the schools or charities tom the subject of 
enquiry, or to produce the true copy of any part of any such 
daed, &c. or who dmll refuse to be sworn, or to affirm, or bdng 
sworn, or having affirmed, shall refuse to answer, or' answer 
fuUy, any lawhil question ooncernii^ such :^tates or funds, or 
the state' of such schools and cb9ri& (dxc^ those exempt^ 
by 58G.S. C.91.), shall pay such ffiie os'the king’s bento or 
exchequer shall impose, on application ^ot^ behalf of^e. comntis^ 
siOner^ payment of which may be by attadm^t, av. in 

cases of contempt, 59 G. 3. c.91. § 4. ' ; 

Every two 59 G.8. c.81. § I.) commissioners sbi^iutim* 
rised, niall cause all examinations taken before tbeim and all 
papers tod ^nments, parts thereof, to be from tune 

transmitted to the secretary of the commissionersoffice 
in'Westminster, 59 G.3. c.'9I^5 9. .. 

Boxd Jtde pdrehatefs of any lands, hereditaments^ or estates, 
widicut notice thatgj||aame or limited, &c. to any 

charitable Ute, Aa3|Pilt^^lWnd ^ declaring the same to 
teake ftMiier iuttwe# to interrogatory, nor to pro- 

dab9^*ihenK nay deed or dbttilHI^^atmg to his estate therein^ 

‘ • '*/'* ■ ■ ■ 

int^ ttetoiinc oh oath or affirmation, aQ 
• toudang Jongs necessary finr 



tite mctontito of the powers yhsted in th^, { 'fv 
calS^gM^^tMooitKi^^ ofVtndi ho i 

ot ih^psl, nhd 




yytMipgitet ijgirttoeAiiiaoiilMfihe cw^is- 

sellers; aii( I if sUK]| Aioc^gor^ m.f^1tKem(M0d^o(m pKiiiilaioing 

,f|»4H«djtIlo 3fan«|f«<ginarnliiti(^afiitfcccprtdAG|9fanil>'n<»'f^^ 
Qdinpaflttd^tfaiaaw(i»fai iai^ flgBoni (ir>^arodttQeiui^ Hodu- 

■^Mi^t(X)aeiiiinf)tDipeisahi9ff/-§8i [iib'tn^ jtlj 1»{f. 't't' i* 

-ab I5il^*j5i{ftrito(.*witfull3^(^v,^tfiUbejeTWei«tei 9iA^<tMtb »or 

rails i^j8ct'tO'thft'p«i]iiltieBbbfMiji^»i^'l‘0. 
~no^ prfH99k)ttp;m^htee«uitkeKtieii(lto£ihs<pi!iivtM'sittei$Kif 
IlMiC^binlgby ^-ft)o$ai»j^ cnilo^ <»i(hfttt;tliex<ni|^ot^imy'kcho(rfs 
or o£ wlikb tliey 'nde' tniJie^,viiv>tOi'lbe^<b)liege» 6f 

^IfV^stAkiblit^i tkon^ NiSiriWineiiCBter, oji; t6 'the' ifeuse, 

X^I4mvW».«Rl^Hgby^'*ols, or to sny eathedralvotr<X)H)^ate^c^^ 

(Inland orifWalesj iior to^heTvimw,Hou8tei'd«»p^tK#n 
Stroud^ nor^ to-any colkge^ n^^f(lbMh'>ov mother 
^clyWh^bl^tfisUftobion. or charity whatever^ haTtnb/sp 0 cifli>vi$ilcnf, 
)|pe(wri)oi%>Di^oircrBeers mpipcmljed by > the 8>iii«£tta^ >noii' txy ohy 
-dhiKia a^piuabils'.fto the betiefo of dewsy Quaker^/oP'ol^XDfttiiohce, 
IjukIJmId^ under! the superinterabjice luid cmtml 
ihubiia^notfisiona? but die comimssioners shfi]k)n^wrc.’'« 0 ':his 
tnihiealy^andiliQth liousea) the nanica of the Cihasieies<irbioh"ha«^ 
:dwih ‘apdndi nwitors, -58 G..8;. e. 9U f 12^ 5dJGb8i(icf8'bi4 7. 

:QdidB;>ex«eptions in rJ4i.N 68 6^8. 

i«fl4‘82>'A^lQi;tO/§.iaL) ;>■ "v-.; 7 . ■->;fu. ,‘ut'i -;f 

'{dNonito dny establishment or society for'chbritable purposes 
fKtB^l 9 l)<i^>princa^Uy maiiitaine^^^ liy voluntary, covhnbudoiii, and 
iwi^ tbk^^md df imy committee or govevn«>vs|'>oir’«ther !|>er^ 

• sons appointed out of or by volunUry .sifoscnb«wmliftteftM'*ni'^’ 
theiiommissioiierB to 'interfore' with<<tJi^>'fppliMition 
donation'dr bequest to thegeqerafc purpepas ov isnf^h‘-an 
‘Uiiali^sInWQl^'.iiii&idt of-sudi Vcduntaryi'.cdntsibutidn^i ^bilt 'the 
Indttiagftiehtljudid Application o6 <thOT^ts'j»6tdhyl')andis or here¬ 
ditaments belonging tO au(d> tin9t|tibuHisfotr'f«rcn|ty'ybai*? before 
9ci4 n^lb(^be(^fajebt^.pn i kbeuo'«|oiinaiatihR 'it > foeir 
discretion, 59 G..8^cw8db oi ‘-tldful :k 1 Ib.-f.' .}«■< - .nj.i. 

rtxjhkr^lition^vul informitidn'ipiftsBfiftd, -ifilAd/ ooi pl^oUted 
^t, Inon^auibiirK tUfeiietati (fornat^ efopoti^i^ < ib^ 
it^vHi^aiMiaiiihfidimtt, tdiphnaeddiiij^ adictnj(ieitdflv^;dl!tviiAi 
iPViidbcdiBi^ <^v\re&tiohtfien^liigrrauqijcopi^io6«iiy »N>- 

_-irw __ A___1 _ _ *ik-* k a AS «• f. ^ w A j 


JtHqiblMdJ^/tendliti^Rgaed 4^ iyfai«ihiuiriiiiinBfofiiftfa| ftne^pinv 
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odtivasloMr^^iiditii^riigetits, hereto- 

i«g«R|s0i/<liri«B3Dilibing'jd«r>rb!^ inipunuanoe oft^hest^aMs, 
gfoil ^fCQoirtwnfedi jii<»^ijB fttg nitop'^wioBitfas'jafte«^<he c&us^ of 
>miti«itt'flc8nj4d«tvdtifei(danlf.]!|l^^ tfas^g^taei^isstf^^and give 
both acts and the special matter iH ^vaddiicrf|ailiV#6ii^ actions 
iarfjiArpugihC'ai^r<to&ltiiner>iisjiifKt^''the jaty-^shali/find'for de- 
dar^a^^Twd in^haticiase^' or^if th^ fimla '-v^rdict for defendant 
tnoritf^ orvifplaintifrdisoantimie’afthr.appeartiiios, is non- 
^)»m(fedi/^;luis judgmentog^nst him od demurrer, defendant shall 
^haiTQ ltebleotosts, &Q 0»Bi. €t 81^ § 11.^ 59'G. 3c e.'0K §3: 

. ftiil01.:(Sir Satnuei BdmiU^^s acij itilitoled, “ An 

i^i/9tJtt^.>pmvvi0^€t>smnmdrj/remedy in cases <^ahji^g ^trust$ created 
\^i)€i/^Gld$i’.]Atrpo$os,^ it is. provided. That in OTerjl case of 
<hdfOch<oAuaitppo6^ breach of any trust created for ohati^ble 
.^urpPS^s'iOr-'^neder the direction of a court «f equity is 
/d«eiOfHV. necessfary for administration thereof, Any two or more 
(S^^maypcosenitu petition to the lord chancellor or master 
fofitiae/rad^siortcoujrt of exchequer, stating such complaint, and 
pfayingau^xrclief as the case may require, which petition shall 
buiheUnl m>u3uarinary?way, and determined on'afidavits or other 
^v^lefKce proditcdion sucli liearing, and such order shall be made 
diUdeln> aJOxlwith respect to the costs of such application^ as seems 
just: to be final, unless the party grieved sli^l, within two years 
rmofiihjC iime wl^n auch order has been passed and enter^ by 
the rpne^n officer, have pi'eferred an appeal from such decision 
tAr|h»Jlovse>()f'k>«lst to whom it is hereby dccIiired::4lMt appeal 
ahall lic^fsdm auch-order, § 1. ^ 

(fi'ibtveryrpotition so to te preferred shall besigned by the per- 
soisf fure&criing ttdo the presence of' their aolicitor,' and shall be 
uttesMl l^^’hifiD'iand sbaU be submkted to and allowed by the 
nItoVney/C»ria6licitor-generfil,nwhtch< allowonoe 'sluill; ber cBriified 
hy>!hbivbefiare<pre 0 entingv 8 udh})>etition, §2. . >. ;' 

. .fNorpoUtitmsior-pi'Qc^iiigsnbeiieon, or relive thereto, nor 

copies thereof, shall be liable to stoitipdb^^^S.'> 
i ^Av^petlfion dndOr 5d^jlh7C4ilO>iwmtet hove the agnature 
pft tfiieiottorv^yr oenend, qonfitthe sDUdfioi^nexal there ie no 
sdtonfe^ivgQOhMl^t ufistdA vidiitiw ,ttinci>dieiibara(aoa as in 

ea«^fiiUfiinfftirpiutkMiiBgalai^fHeA^ Skitmer inre 

rniun iiifi pitf n brniBrhiirfrtnigt'hyf t^f trust^^iffisuhtA^ond'eiot 
tdttncfita.^lOTiwcA>ibeipfididd^flbb‘d>t>^^ 
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^tiuoii as’lb fhosd^'^hic^'ttfe i^udEkt'I^r wIdwn dttdtidiCSy'lmTing 
dlfl'rest t5 bd di9^dSftd'J9f<0A^«tH« irifi:ii4iiAtioA^: /j^d'<it’was^ ftlso 
held, that t)9nantof«<«te^y'estat(i< btis‘W«cd'fairlyj'lie 

difdF'tiet^bib' hiiVA'ihis l^ascpiAetoBide 

metit)y:^h<'thS^t<#Emd o^tue ihdm^Uat^orhift £mt< to tbe^ralue 
dfthe^es^tfe;'^ - 

'■’•^nife’{jetititM^' further pra^djjthatt aU^abco^mt'ttfdhe't’eodpte 
jidd ptf^tneDts of the deceased trustee lUigbt bd token^^nnd that hla 
and the tenant might be charged'’Arith thefell value 
bF the e$tUte, 'from the date of tlie agreetnenc-tlierein mentioned; 
but this Wa^^heid not withfh the act, the lord ^cmoelldr saying, 
that it might be doubtful whether a petitioU, seek^g Wvariation 
6 fa lease, wOuld be witliin the act, but that one which pra^ an 
account of the effects of a deceased trustee could cJe^ly never 

within it. S.C, \ Wil$. Ch. Hep. \^, Iti aiiothercasc, where 
on information including all the objects of a petition was goin^ 
on after the filing of a petition, including many of the same ob- 
jectsi the court directed it to be referred to the attorney-general, 
to dertify whether the information or petition should be proceetletl 
with. Attomep~gmeral v. Green, 1 J. §• W, Hep, 303. This act 
dues not confine the jurisdiction of the court to petitkms only in 
tlie first instance, but sul>sequenc orders may be mnd^ thdreiii on 
iWion, In re Siewrin^s Charity, 3 Meriv, 78, Appx, Where' the 
trustees did not appear to a petition presented und^ this act, 
tfceV were ordered to shew cause why thd prayer shonM not he 
’pirated. parte Seayears, \ ^ Tj. 406^ This statute,Which 

sub^tliu^ petition for information, is limited to questions of 
^bu^df tftet, as between the trostees and objetts of'the dmrity, 
Uhd is hot applicable to an adverse claim to land os ‘ having for¬ 
merly belongs to the diari^ ; and 6tat.^3d U 40 6; 3. c. 50. os to 
money eUfoiled, is discretionary. Ex parte Been, SVte, B, 10.; 
and see Ex parte Stem, 6 Fee. 166. Constructive trusts are not 
wHhin the act. Ex parte Bronm, Coop, Ck. C, 295. A trust for 
benefit of a charity is broken by pulKng doWti a chapel, selling 
die miitd*ials; and cenvertihg the- bbiiiu ground to other uses; 
and the court directed tt conveyance to new trustees on pedti<»i 
under this act. ^ parte GreenAouee, X Madd, 92. The master, 
on reference of ft>petitSon%nder chia aiit,imay'firdcecd on evidence 
by (Gh.) 18. 

By 59 ^ intituled} act fir mvtng additional 

faSm^ W hod^tf neyt^itg ike edates 

or'funds behn0inqii^ ]!kktahk8,*MfJ9kaikyi^ appears to the 
>£omnus8ioners,f^pf^nje4 .tmder 50 0*3.. c^ j91. and 59 G. 3. 
c. 81., that the mrections of a court of equity are requisite for 
remed 3 nng any neglect or abase in the management of any trust 

20 





ciieated for charitable mirpQBeS) iorj»C>tJle:«ttatestOt^ fupda Uiereto 
belongingy^or lbrT«giilati^!the.admll>istxa(iQn anyfiyp 

Qir. more of itlieih iefa|r- cei>tify. the .paitioAlarsrof the ca^ in 
writing aigndl’by themr:toithe attorii«y>^4nerslf ;Wl)0 may ^pg|y 
summarilyj'itt thciHaUureof :f)f oommet^p^ a suit >1^ 

iilfonnatioHr tc m: in the <»uxljH chari^eiy or ^wuh^ueC) sitting 
in equity, setting forth-the m^tabuse, and prayiug reM<^; 

and the decrees of the exchequer, made accca^pg to the coorse 
of the court, shall be final, except on appeal to Uie loritU within 
one year; and when such petitioiiiis made in chancery,, the Joyd 
chanceUor>tBayidireoti the master of the rolls or vice-chancellor' 
to hear'the same,, subject to his reversal of their decrees, which 
shall not be eim^led till signed by him, ^ 1. (Hee the old regu>» 
lalion, 52 0.3. c. 101. § 1.) 

When any appeal is mtule* to the lord choneellor, from any 
order or decree of the master of tlie rolls or vice-cliancellor in 
sudi petition,, the decree made thereon i)y the lord chancellor 
stuiil be filial, without ap{)eul to the lords, § 2. {virtually repeal¬ 
ing, as to appeal from tlte chancellor, 52 G. S. c. 101. § 1.) 

No petition or information presented or prosecuted under this 
act, nor Qny answer thereu^ nor any depositions, interrogatories, 
affidavits, or'proceedings,,.nor ordei’s or decrees thereon, -imr 
copies tlkereof, sliall be liable to payment of stunip-<iiUle>>* § 3*, 
52G.5. 0.1(11. §3. 

Where it appears to tiie trustees of any free-school, hospit,ul, 
or other duu'itable institutkm or donation within this act, that 
the .statutes or regulations tliereof are insufficient for due.adn^ 
niscratkm of the nmds tliereof, such number of tbem.ps by ^hpir 
regulations may do aiiyact, may, witli consent of anjfifivp, or 
more- commissioners, present a petition to Uie lord chancellor, or 
to the court of exchequer sitting in equity, praying relief; and 
the order given by either court shall lie final, unless mi appeal to 
the house of lords is entered in two years after the-oj^der ,tu^> 
50G.3. C. 91. §6. v. . ' 

By 1&2 Gi4. C.22L LainW chaiitaWe trusOs 

may be exchongetl .for other huids by comniiswoners iqipointetl 
for that purpose by ^thoilMsbpp of iba diocese, The provisions 
of this a«t aroftoodongifoiiiiiaeriion hi tfiiii pUipo.}-. ^ . 
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ii.'vic lit %:7tt 


h IIA tftAil 

.XV ‘((‘in' •bt>li«4^(t tifiitf 

the child 

mouth be ke^> 6 ^nv'V^ZJh?tf;® 0 n^j|fn bn* ir- >'•* ■ 

Thatis^ witttfft ^ieCe'^'W<K>tl,^l6t'‘key;' tiFf'ariy'toChCr%hirig','‘S6 
that the aiv may ^tttser, that ^ 
ofrespiratfOli^' Lvid^SOT. ■■ ■ ■■: ''’■■■ 

2. Edmtmd, Worheh shall^be ofteh ndatOAish^''td 

their children cautiously, und tftft lay the’chUdf<^'clo^iy W'th^ 
in the night, that they be not overlaid: and that tliey leitve' 
not alonehy the wator-sidc; fJnd.Q(i7. ' ‘ .'i** 

3. RubricA l)€rfbre the office for tlie thurching of woriicfi. 'Fhe' 

woman at die usu^n time alter her delivery shall come iiltO 'tht* 
church decentlt/ (tp^iwrtUed^ and there shall kneel down iO' some 
convenient place, as hath been accustomed, or as the ordinary 
siiall direct. - i i 

Decently appQ.rfdk(l'\ In the reign of king James the first, an 
order waa in^c Iw the chancellor of Nonrirh, that every woman 
who came to be cliurchetl should come covered with a wldtiJ 
veil: a woman refusing to coidbmi was excommrmiciitetl frtk* 
contempt, and prayed a prohibition; alleging tliat such order 
was not warranted by any custom or canon of the chitrch of 
England. The judges desired the opinion of the nvcMilsho^ of 
Canterbury; who convened divers bishops toconstilftheretrpbn: 
] and they certifying, that it was the antient usage of the chfiPCh 
of England, foi* women who came to l)c churched to come Veiled, 
a prohibition was denied. J*alm.296. 

4. Rubrhk ut the end of tlie office for churchMig'df 'wonleti.' 
The woman that cometh to give her thanks must 

tomed qfirinffS i there a communion, it h cbtivenieiife 

that she receive the holy commiinioit. .. . , .r • p 

^^Acatgtomed offerings] E. 2 G. 9.’ N<fylof and Scoff. A libel 
was in the consistory court of York, founded il|kM a eti^bm, 
that every one keeping house, and having children in the parish, 
should pay \0d. a child to the pcITIkib, at the time the wife is or 
ought to be churched. 'I'he counsel apprehended it to be an 
imreasonuble custom^ Uia/puaoQ^Jilmuld have money for 
doing of nothing, aud*Aim'bfea^»>r uTMffloition; for they said 
the projwr ^ay was^ if the \yifp yfq^l(J 

proper time, to force her to Jt by ecclesiastial cen«ires, Afiev- 
wards the custom beuig denietl, the sap^ was tri<^on a ^j^bij^moi^ 
and a verdict given for the custom. Then it was moved in' arrest 
of judgment; 1. That the custom is unreasonable in itself: and, 
2. That it is niicertainlj^ set forth. To the first it was answered, 
that religion requires a woman should return thanks to God in a 




CfidCtpilBItOpi. 


public manner, for so and therefore it is 

but fit tliat he who assiSB her in suc^^ce should have some 

-t^ set 

forAb.mttem ^wUy,jMjio^JMll%i«»(iftiihQjpfe^ j(i^eYdniwp^^ 
libels oil customs, and have i%Tg«»m«d\prQhibfAi<Iljsrf 94 
uJibelfWa»i«|«>n,^>,#ustop?, ,|thafc,fe.ffltwerp.bf suiir/a fiwBtflfltve 
alWftys.loit];<?4Jt,^„o?>4^iig<i^|rfA ate^iibfithflrpwrk 

ambulation, and yet held to be siiiUciofitl^.^ for^.'^ilni^^^ 
vpl,iij. p. 6 . 3 ,)],;.flndib)^s 4 lesit ieaa^id if *iie((durtwu»stoioiri)t, 
wtbetiiejii tbeipr^wwtlii^in the o^wKts,beU>w.r>we«e. wsii^ .ini^ 
u^{^rtaiti ..n ,n)pni>eKV!ih^ pi^per me&bod woitld'be t<i>vW>'ii4> ti«i 
them to certify how their,pn).cee(hngs ape thui'«: .tt> dns.ptif^pe^ 
was cit^i the (aforesaid).case» where a libel.was.fur a.wofnan not 
coining to,bu chiipohed iu ft.veil.;^ whereupon a pix^hihitionibeing 
moved for^ die court wroto to the iarchbisboi> to. QeKUryJiQW>'jtJ,^ 
canons in that case were, and he certified the canon; to .require 
it. It was observed further, that though indeed the wOn^o’fi* 
fitness to be^cUuvched.is unki¥>wn to the temporal coiuta, ,yatv to 
the, ecclesiastical';Com*ts it is well known, and theiiefbre rthqy> 
miglit well hav$ proceeded upon it below. Tlie canon.law S9y% C ] 
nv>uth .ia a reasonable time for womeu’s cuntUig. to‘he 
churched after their deliverance, unless iu case of ,V^ftkn 

ness;,mid that standard is the proper one to regulate thUcustom 
by; aud therefore tlie court below- ought to lie allowed 
in.U^ir ppoocedhigs. liut by the court: We are ivobto.icbp) 
ddw. > the,, methods by which this lee may be ascertaiimdf but 
only Uiatft is.upt egrtaiu as it stands upcai tlie libel;t:wnd:fk^r4n 
fore upon tlie libel we ought not to sufter theqi to And 

they,Srtkbd‘e p>(Qpep method in this case would ,bi»ye"U 0 ftiM*or 
the plaiudiS'to set forth hi die libel the proper tim(e;WllOlVWPm^P 
ar« usuftliy fit to be churched, and then tp have 
the defendant’s wife w as not churched. wiUiiu that, 
upon die whede matterdudgment .was £M rcst«\., 
l Utirtuird* 
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!• ; I >( »»f ,!*»» I t-- 

w«4)t^ib^'ifii#^th «hidk<kei»iafi^ aft tnfenti^ 
w *ioioted:jAiitwM wiad^byi the')>iihow; intidv 

ftiOcm8tiiw<iQayc4cfly*hbiwytBiafclurii,yat toibe ii»heiir<d dnc» 


‘ >'■ 




> h rr vir.! iHXHipO^i 

■»“ .<ll|)if|0|gijii^ 

g{Ml^Pf^G$. ;in t^, buplism* {W«$« ari^^hHe ,w«startf 

Take thw 

^ of innoowy : > andv«» pu^ - Gt&s. S66. 

'ICSniiM»Hing; 8«« l0ii{ttt]nk. 

,\ ■. \ > ■ i ' . ' ■' ' » 

^ s' ») •! ^ ^ * * 

] -v v X Founding <if chutxhes^ 

* ■''fl* iJon^cration and dedication of chdnties^ j). 323, 
',li(tr.tftancel,p,34i2. 

IV. i/e,ib. 

V. Ctiurckmrd, p. 344>. 

^V/ VI- Repairs, p. 350. 
vVlL; Qhurch^at, p. 358. 

Vill.!. Goods and ornaments qf the churchy p. 3(i7. 

‘ ji^kvCkftrch rate, 31(3. 

' '^'Si''^Ckttttheis not to he profaned, p. 

."'jil/ my, p. 595. ,■, ! .■ ■' 


■} ,1 ;l\ 


tilt h- i England awfl? Irjei«nd^> 

XIII. Building‘tt&w cMrches drid )c%itthifiiuiider 58 S 

■«•>•*.. • ki » 'vu. •• rr v..v. 


( 

hi- 


ancient ^xon word is cyree, the Danish kircke, the 
Belgic ka^ch e, the Cim bric k^rkiq or ; .pl^olj^l^y frosm 

'(8) Mdndairau'tircompel abii^op togive thechrisrne wag granted. 
Bex V. Bithop of Bxeton Palmer, .51.* and sec 7?w v, jbew and 
.jChapfer ^.tSiinify Chapel,'^Biiblin, 8 Mod, !1?8. 



the Greek word Lcnrd, or Ku^ou o»xo$t 

tlieiljeird*s hok9e<i JW)lhai'mddmv^JesjEMie-4te^ pirhhtih^ald^ 
Qf.itkQtimdH(eNteii^>td>t^ ivrtlii^:|MtlS‘>df' and in 

S9<HltfRo)'iihf «tflMiiing.^^le|ii^«HvI(M^ab^e>>lniVe' done in 
many cuses: which letters t^p-^dciQt Greeks and ttinMis always 
pronounced hard« a s the lett^ j^ , 

Lord Coke, sayi, ‘ijy the cmimon law and ^noral custom of 
the realm, it was lawful and to build ’ 

churches or chapels witlun tneir sees;' and hereof Jolpi in- 
Ibrmed'pope Innocent tli&'fhhrd olrffy,’AonWs 

bishopi .imi bovonajf^'of ftlbeK tnis libei^ extended 

tO''‘-im)<-with reqoesi^''that'this tn the harnnage might 

l^e confirmed. Is^teTs made this answer, 

Qknod enim de <xmuetudine regnC Anghruni procedere regia 
serenitas per mas lUetai intiiftiXvifi tU lic^ tdm episcopis, guam 
cotnitibus et barmibuSf ecclesi^ ^HjEM^li^ fundare ; laicis guidem 
principibus id licere nulldiMiis^^neffainus, durntnodo diocesani 
episcopi eis suffragetur asscTims, etper novtm structuram vkerum [ 322 ] 
ecclesiarum jveHtia non ladqtur (^r). Whereas the barona^had 
absolute liberty before, now the pc^ addeth the consent 9 ^ the 
bishop; but that addition bound not, seeing it was against tlie 
liberty of the baronage warranted by the commcm Jaw: and he 
says he would not have I'ehearsed this epistle^ Jxrt it iris a 
proof what the general custom of the realm was, concerning 
the building of churches by the baronage' of En^atid. And' 
albeit they might build churches without the king!s,liconce» yet 
could they not erect ti spiritual politic body to coRtinue in -suc¬ 
cession, and cupnble of endowment, without the king^s licence: 
but by the common law, before the statutes of mortmain^ tliey 
might have endowed this spiritual body pneo uicp<;^P 9 ^ted|. per~ 
petiUs futaris temporibks^ without any licence from king or 
any oilier. 3 Li^. 201, 202, [Selden de Dec^ 3011^] W^ich 
body, so incorporated, is not dis 8 olyed| iliou^ the.chuhd^o 
drowned, or oincrwise destroyed; but,; in one may be 

prte^nted to the factory, nhd'^Holl liable to ann'uities and other 
charges; the church in cottrfde^kfort Of hiW beln^'properly tlie 
f^re qffotdf and the. r^gfU , Gibs^ 180* ■ '. M f < 

' Bbt l)r.' iMson ob^rveth ,on the conti;ary, that no {»rsoi» 
may erect d -dhuroh, Wldliout 'me‘ lekve’ and t^nsent of the bishop. 

And this, he says, i^ *^‘'^** 

canon law (s), and was ihade'^^ ah express law of the church of 

0^ Ihc. Innocent, Lib. 3. p, 228. 

(«) iVotJ. ^7. J. thft-I-th qaaon of th© council of Lotcrailis 

ekpVe'si, that no goe si^if pr crecta tiiont^tei^ or chkreh agaatH 
fkk wlU^f^ thf. bis^utp See • lUso diilfc ^Hholuon, isi^aiid^ 

^{latirl, i. in the notes. 




.♦JJ * > 


not exempt* vffi 
ndjudsed'in t1& 
answer to I6ns < 


m 

"br 







a right of erecting vHtH o'!* withiTOt Titetice'; HP 

it tfie ()'uiJdii^ot a‘ coll'^ate chapel !t^' tlie ftrdiWihofc'mio 
was ills own licence : and t^e only obje6ti6h.^^/tHiit'the 
ing of it’ woultl be ptejiidicial to the cbtiTch ‘of; CahttrauryJ 

Gibs,W: " ' ■■' ■ ■ ■' ■ 

But it is to be observed, that these two a^rtibhS iiW' hb't' 
contradictory j for the one says only that bj' the' cfvit 'antj’ cayibh’ 
law it might hot be done, and the other Says that if niiglit .'b^ 
done by the common law: although lord Co^c p^oduci^h''in^ 
instances, before the reign of king John or after, of 
erecte<l without the licence of the diocesan. And it swht^tit'th^ 
amount to the same thing, so long as the bishop liath l^^er 
(unto which lord Coke assenteth) after the cluirCh is crectbd' tb 
withhold or deny the consecration. ' ' . i! *} 

And nof 'only tlie bishop, by refusing to cottscchilbi 
hinder the establishment of a new church or chapel ih 'iihy 
parish, but also any other person thinking himself l^iWed 
ihereb}', as by incroacliing upon his ground, stopping bis'wtiy, 
or the like, may apply to the lenipora! cotirt^r. Who'(iis'they We 
cause) will grant him redress. ' . il -d Muffi ici.t 

The rthtieht manner of founding chiircH<^ '\^f?^ "'artbr’'^ tiif^ 
ibunders had made their application to the bishd^,of th^ dfeide^o,' 
and'had his licence, the bishop or his"cohinhsirf^'Ei*d'sfet'^p a 
cross, and set forth the ground where the church wais to be 
built; and then the founders might 
the church: and when the church was niiishecl, tlie 
to consecrate it, but not till it wsis endoyvpd 
sacraments-were not to. be adniiiustered in 

IS. • , w- ! } Mf, , ■ ' r' . i-i! . il I •' .->11'« ir id ' 

For albeit churches Of :^hapclNMmay^ be.'bgii^ byiAnyt Ilf tbel 
king’s subjects; yet befewe the law tal^ ■ knowledge Ofithemxitd 




'J.M H «l» ri! 




(4-) Seld. de Dec. 85. dcci cctl in a council umkr* Wilfrid, arch- 








cm}9fi TO 

cjuf:<^c? an4 cWU.ndt 

TO,f 

ih^ WipQ.^ipysto^.^r€;,^:^jlel^^ted, ^)lhojJg}i it be iiot yet wn^-, 
crated/ ' ’ ,. . . ., v h. 


tbe 

fOU ^WU‘-i< -'; 

v^, .ra"5 

sterccl m 


widipui; a c^mDeteut _—^., .. . ..—„ ™ - 

Uie pljurvh ,ot, Ejigkuid iu Uie lOtU canon pf the cgimpil o^ 
I^ndoii, A church shall Jiot 'be consecratedy until necessary pto~, 
vision h,e ma^fpr the priest. And the canon law goes rtirtlier; 
i cq,uiring die endowment, not only to be made bomre consecra¬ 
tion, but even, to be ascertained and exhibited before tliey begin 
to build. And Uic civil law is yet more strict; enjoining, Umt 
the endowment be actually nuidc before tlic building be t^gun. 
Gi7i*\189/ ? 

Which endowjneiit was couiinonly made, by an ullotniont of 
manse and glebe by the lord of the manor ; who thereby became 
patron of tne church, (r) Other persons also, at the dnie 
iledicatiun, often contributed small nortions of ground: wfi^ch 
is the reason, \^hy in many parishes tne glebe is not onl^ 
from ,^hc nuuior, but lies in remote divided parcels. A.c«. Par. 
AtU.2^^223,. 

3. Jt appears by good chi'oiKjlogy, that the first who decre^ed 
that churches sliould he consecrated, was Plughiusy a Greek, and 
priest pf Jlomc i vyho .was the first that styled himself'jpopeij in 
ihey^sf: 15*i., OW.4.9. i. ' .' t- 

^ftet'ward^ the stpne was inforced in this realm bya.ci^istj- 

hishop of (;;uite|;bury, A.D. yUJ. Sec Seld. 2(>I» c. 9. J -i, AmVa^cr- 
wards by canon, A. D. 1102, "No church can bo erected without 
t‘ndow*n’i&it.. 


■(0 

(tt)' Dfl Cbwk'l. 1^. 'X H. This, howiev^r; is on t‘xcq>ti<m to 
the general rule, “ that a church is to be consecrated as soon as may 
be." sArwiherexoeptictti^obtained in eswe^of CMCtremcneccssity; for 

if the oharch wafc; dertroyedby fire, die seevice might be.pferformftd; 
in cluipels, teiU!e,4xr in-^e.(]j|}ci) ajj;, before the epufgrated 


t/uuiis 111 me ciiurcii m an uujuiiiin^ .... ' "’'tW'<a J 

26 G, 2. c, 33. § 1.: the marriage itself being had on tlrts site or tnt 
old church. And" sec provisions of i G. t. c. 76. tit. 0Patli8flf■] 

(*) Sec 1- ■ r 


am 

\ 


No church 
till conse¬ 
cration. 


c 324 ] 


No conse- 
cratibh be- )- 
fiire endow, 
nicnt. 


Consecra¬ 
tion enjoin¬ 
ed. 



m 

tu|«oA oi xQihar 'in tlH6> tmwm li . dtdifioimi vAicrMeA w 

observed ^ the ^pjhthirs under tfte tBiiainent if UndO" u9ii«h' 
ilifughi tftir«^.am£c^^Rif^>6ef^ 

uJidertke 

V but under t^,Jiimji>esiament isit^&M/oiri t^xm thitedtah by ibe 
bands of the priestf the heaventy'Hvin^yUnditrue ^er^ce^-ihe'cnly 
[ 325 ] begotten Sou of Gofb Wher^braitlm<hfdy fiUie9(e<froivid^i fkat 
so sublime etu office simdd not be performed (unless in &sa^ of ra^ 
cessity) kut in places deiAic(d€d^.\s ^No\o because! wk have jsetn'. emd 
beards that so uMeyom^ a mystery is contemned, or at>>leastlfi^' 
kctsdi ^ SQfne.s having* Jbund many ckurcheSf and soine of them- 
cathedrals^, which although Uiey^have- been bviUt rf old time^>yd 
have not as yet been, consecrated with the oilrrf saactrfoationt 
l^here/bre being desirous to remedy so dangerous a negleet, toe do 
decree^ that all calhedrali conveniual^ and paroehidl churdieSi 
which are now built arid the waUs thereof ptrfectedy he consecrated 
by the diocesan bishops^ or others authorized by them^ idithiu tivo 
years: and lei it be so done within the like tsmsi in aU chprches 
hereafier to bfi buiU* And to the eiid that so whoksome a mystery 
and ordinance may not pass into contempt: rf skeh places ho'not 
dedicated mthia. two years from the time of the finishing 
they shall. be interdicted from the solemnities qf die mass^ Until 
the^hesePr>^crpled<i unless theybe excused for some reasonable iXiusei 
MtSfeoverych/y the present ordinance we db forbid the afd)Otk and 
rectors of churchesy to pull down antient consecrated thmrchss^^ under 
fU'etence ,qf building larger or more beautiful, without iichie^tAnd 
consent (filte dwcssan: and the diocesan shall diligeartly hAn^dsdf 
whether it be expedient to grant or to deny such lioencef and if .hi 
shaU grant the.savse^ let him take care that the work 'be finisl^\ as 
soon Qs.mgybc, . Aihonrl. ■ \\v v > '» «• •' 

liUerdicie4ftam thesehmnUm cf ths mase^ ^i^Tbnt i^ytiitbm;th4 
sokinn<»' 1 m^id8s$; butnotJOom lhe>coltiinon adebratioiii'of 
. masis, oc o(ber,infenor pffioes. dthon*^*'' ‘< 

4iid.4|sot,by A pop^titiitiqn of offittiVrcr-^ 

an uacsnsserioh^ church shall applynto tltebiihopfrfit'can eonde^ 
nienfly, lw-.4gneJi.ol/ferwisi id.tIwMralfr(ea<wn ikah ke<vMy apply^to 
the miMnmymtt{fier,.i/iekuiblir^\o^^ 

cgmccxat^lhmrfMim!»^iii^^ira.sufih{reeUd‘l vicar^^ot^ cmoh- 
diacoyim^ngyd^f^,8hall/>e suspen^drfrxmthsity^ 
con^y sAOct y\nMngy tk»efbeei\ » but>tAa 

'Time of },. fWBftrmfid^vwdiflwf.* 

ctm»ecTi‘ entiy, on any day: so it .was establish^ by a decretal epistle 

hJr. Ji ' t.in B T uofltt n ' .i !» .^ nnn- 


uon. 







d^dieft^n ^ of' t}i6 

Qlmroh^at.){e»a8ft2etd^^ttl ‘and^ot 

<M'the l^utdo^t'I8fr. n\\ o'»^iu\ ''''• '• 

\'iAnd>dm(to«Bectr6thm^'oHgh^ diVine sfemce. 

this - is 

odk ^ thtt\suii^tfine^‘o6't!w\;bftM^ 5d^dlht^^ it wili, it 

^v>& ('S'hti’)«npeiH>i^\\Ju^iffiiai«y*in'o^ >th(>:,'chiwch, hath 
p»e^ibed)a-.form «rfc6mecrajtioii-’bf churches [ottridieri '*>f the 
j^Bcwnd >upa»tWhich4tis.'iobebuUc} in'tlds wiaritteri'his 
“>>^ll«tnone shaH preSHme a thurdti until' the Uifel^ 

‘A' flift thc'diocese'hath'beeh first awjuaihted tberewith'i shd'Shwt 
*^r>cQme atwl lift hp his hands'to heaven, ttndf ‘'ttonsemtb fifty 
“ vpltee,>^ G 0 tl\b/.pi*aybr,knd erect the symbol salvation, 
^S'.aho.vetteraWc aBd tntly^i-eGious rood/’' Gf>rfv4fr.('i) * 

' In the dinrch of En^lanfdy every bishop is kft to ’his own 
dtsoretion, as to the form of consecmtioj? chirrthes aftd chapels: 
<Mily by the stafuteef the 21H. 8. c. 13. for limiting^ the niiml)er 
of chaplains, it is there assigned as one reason why a bishop may 
j*etaiiv six chaplains, because he must occupy tlmt number m the 
oonse6ration of duirches. 

‘ There w»» a form drawn up in the convocation, in the year 
1661 (ooensioned, as some think, by the ofienee taken at-bishop 
Laud’s . Cerenionious manner of consecrating St. Katherine’s 
Cteedx<3hurch in^ London) ; but this was not aufillbrised, not* 
published! ■ €htd«. 169. Johivt, SO. 

' 'Which firtw of bisliop Laud’s in the aforesaid instance was 
thfts^^'tHc' came on a Sunday, being the 16th day bD January 
1630,' to the west door of tliat church; and some p»sonsj Vrhd 
wene>^upiired fbi* that purpose, spoke aloud these words,' 
open, ye ev'erJasiiny dwrs, that the King of ^ry iifty enter in. 
liffmedkitely thei doors were openeil, and the bislft>p‘'tfnd''sdme 
othor doctors entered',• then he kiiedcd, and witb eyes lifted up, 
and his arms spread, be pronounced the place to holy',* in 
the name of the Fkther, and of the Son, and - of * fiie Holy 
Ghost, llien ha threw some of the dust of the chntth into the 
oii% several times^ as he approached the chsincel; Ai^d when he 
came to the mils ‘ of - the communion' tabley' he bowed towards it 
R^verabiiniefl. 'fhen they all Went roonfi thechnWrh^' rtepeatmg 
the!l00fir))sahn^' ^and a'f^ of psteVer,' ^ich con¬ 

cluded-thus cunasMvUe this dhwch, xehtd'set it h>'thte, 
O Lord CArt.«f, cw holy grout^ not-id fie ■jpv'^&ned to 

comnem/ use» ■ < Returning the comtoitnion'lablei he pr^uilced 






^ » t 


chji)' It*.’ caftfih liw 

iquires, that the bishop should mark out the consecr&ted ground, 
erect the cross, celebrate mass, &c. D* Cons. 1. 
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levcry 

^oa1|vhe(ll6#^d'st01t«»^mtfa»^^ 

. Amen. Afterwards he pronoiii^oe«lAbItt^iii^'<m^^^Vvtho8^ whb 
should be benefactors^'S^qpiepdKlteii^ )l^etuM ific'pee^'^eiinif^^en. 
Thto thei)eswa^^iMiwrjndn')y^s^Yii^Sa|ten'1i|Hit''tli# sivoMMeiift^was 
sadin^isteredt'ited^tvhen heijtdtine itMi^''|)te Ahinr^'4ie^bo^^'8ieveii 
^tunes ^^abd> cobkin^ bread,^'>he'^er»dy4ilfted'M|i&ldii^ 'i4e|)kii», 

^hfdiv he. do%rri\vo^ft,\^fii^' ^didiiiew,<’\atvdVfaOWed 
ttuiies;^>thehvhe/tyic^v^el‘the^birtda(},- and boti^ ‘ds vbefbre?>4he 
' U^he did With ihe euverhftho oip^ (hen'he-recelvied"die^^a<or<t' 
ment, and gave it to some principal men ?'afte*‘\^idMdb|> maiiy 
^pr^'evs V bet^ saiid, alve solemnity of the 'cbns^ration 'eikled. 
Hist. CoU. 77'. ■ v*> •' 

,' Agidn) in thc year a fbrm of consdcndlng'ehudsclt^ ahd 
ohapeU; nmd diurohyards o# pfnees-of burial, d^n froth 

the bi^iops) to the lower house' of oonvocatiwiv'off theyseeohd 
day of April; and was altered by the committee of the whole 
house, and reported to the house on the ninth day of the same 
month ; wliicli was agreed to with some alterations : which form, 
ardt did not receive tlie ix5yal assent^ was iidt nijomed to be ob> 
served, but is now generally used, and is as follow»:^ •>!■ ‘ • 

- 1 , ^ 
Preparations in order to the consecrating of a cbul’ch. 

■ r.: f ■> .^ i ^ . .1 j,. i. 

The church is to he peu'ed, and fumulted with-et reading desk, 
cf/^n^m firaycTy and great bibh, undone or more ai/irpliceei as also 
^ifka pulpit and cushimy a font, eatd a coin7nunim (aide, iwd with 
linen and vessels for the same. .i, ,.. 

,, Th^iendowmerUy pnd the evidences thereof, are.t 0 'lie\lai 4 \b^re 
the bishop or his chancellor, some time before tbe.duy af^inUd, in 
qx^sf 0 the preparing ef ike act or serdeme (f emseor^im against 
that day. i., ,i. . t, 

( intiraaHon of the bi 8 lug }'6 intenMm io. c 0 ns!X<ir<dei^dlui ^urch, 
with the day and hofur appoltiledfor. it, i^.\to.}ie fixed on-the church 
^ogr oi^lmstfmAdagsbff^ ,. it ^ - 

[ 328 ] ^ set for the,bishop.m (he fmih sHe^.qftl^com-' 

mu!^imi<^iWitkinihcxaiU.im^Q!mA^ wUh- 

out the rails, , i , ),h i,.,., .-i.. 

.» .ThAihurch is 

to be kept shut, and empty, till the bishop comes, afd be i^petuai 
for his going in. 

■'M ,'X*. .Vv i ’. '>\'X 0’$ ■vv\/.'u\\i\s vi\\ . 

(irthe The bishop is ofn«r^to7W>\«Msi\ 

) p0XbgfihA'jAioe^\or^ldivrdiy^^ .idMde.ik moststtmvefsieihkfir^is 

flp s\oiVu‘oNi 'V> 



4 EMi. 



tA4<pla(^yUiltfm^Um4M(yi>qis(iftie0iveti^a new church ’ 

<}M3vq/!itie pemmiiuih9imotibeikifA, >^ra^ng ■ 

^tAmtiiSiAnli\€ont6ct^\M4ihiaxhw^^ oil then**to*bo 

> - mctbythe 

^cha^Unn^:t/i9(f^e(u:ktt^imidtke mmisth‘ vfko ^a 

aia^itU real/qfiHeiderffpf^ 4ny the ch^rch- 
jptAbii^i'ie p4tae^^£it(^ lth€\’e^t(t!thf{iani^ repaur ia'ithe wardens, 

}$her6yhe\w>i0^tiy)iUo/mttteiti(mvS)mtU.pmfi()ft.tke\ckurKhf.iwh^ias ^thT"rin 
ni»na^9S^^e4o ij^ateAput on^iheir ^evlSKal/habits ^^durinff which cipai tni^” 
HimithcApdriaJeiimera'arci'to repair to iAeiir''aeatg^ irnd :the middle bitants.) 

iki.itLtqi\b€t^hepi‘okar, - . i ./i; :,f 

U flda-eoooh’ostlhe' church is quiets the bishop auAhis chaplains, with 
the preacher and the minister who is to o^kiate^ irwtf the rest of the 
other be present, return to the west door, and go vp 
^ mi4^ ih^-toJhe .cominmiQn table, repeating the %Mh psalm 
'oUmeateiiy^ as thepigo up, thc hishop one verse, andtiieg amoilter. 


tifi;;- •(!* Iw 

'if j«>* ■» Si ! t‘ /•■ '• 


P^ALM XXIV. 


■I'.Jiw'Tbe.eajfdi is'tlie Lord’s, and all that therein is: llie com¬ 
pass of the WGvIdv alid tliey tlwit dwell tlierein. 

2. For he hath founded it iijx)n these»^s : and prepared it upon 

tilo ^p(i>ds.;i; . >3 

3. Who shall ascend into the hill of the Lord, or who shall 
rls&)'u]»4h"hfs h6ly place?:-" 

‘''4.''EV€n‘hafJ?atiittl!t clean hands, and a pure henit J and that 
hhth'nttt' ftft’ tfp liisf'mind unto vanity, noir sworn to deceiveMs 
neighl)our. 

'‘n;‘'I^e^'^hhllret5^!ve the blessing from tlic Lord: and righteOiis- 

of his salvation; 

■’'^©.’’'•Thist^s die gi'hcvation of them that seek him: ev^ of them 
that seek thy face, () Jacob. 

'^^i’^'LiftHip yom'^ti^adsj'Oye'gat^f rind be ye lift up, ye ever- [ 329 ] 
ftistttig fi^rs':"and the ’Khtg of gloty slwUI come in. *' ‘ ' 

8. Who is the Xing of glory? It'is tlie’L<Ml,'^*i)ng and 
i#lghty^^Vto‘’rtvfe tihfrd mfighty'in-biitri^. ■ ■' ’ 

L»N%»tlp''j^ 0 (n'\h^tl^''O^^gMesp'imt>>lkf'y^ 1 ift'^Vyc ever¬ 
lasting doors: and the King of glory bHalF^ome'ln'." : ‘ 

thte'Kiwgfbf glory?'^tetv*^''Lbrd^f^bst!s; He is 


The bishop and his chaplains go within tJw rails; the bishop to 
the north Pl^plains to the 

south side ; the minister officiating goes to the reading desk, and the 
i»m6 (pmieniaat>ssedt,nmi^ih6iJU^jA^ri <\u^Wi6 mv! V 
hisMim, 

menfs of donation and\etiiiMi>4^q(re^^ t^fiimdkr^ 




‘ihtirch 
Miiit in an 
)td parish. 
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mrn^rni'attm&Mff’tlfiy: coi^yagwgfow, 

foram^ieh as dcvoiiV^id'hoT^ 
inan^^v«llMnMi0r^4a«iiWGnde^.^;^pe^ inov^ ettiier 
the secret inspiration of flw Scb Wi J or by ^6 express 

cxMBiMttilfc^ftgad, tWHjt w II i^eWDn and senseofth^ natural 

daeepfyx)fi^ings,~ ^tri w ea d Bised'houges foy the publlti! vor^ip of 
Gifed) aadLM^Kuated'^^tfita^^^ pro&ne and ccrnifhon uses, in 
orderto fill ntanV miadi'^th greater reverence fbr bis ^oribus 
M^tttyji andT'^ihet thehr hearts with more devotion and humility 
in his service; which piaiffl works have been apySfc^jii^ and gra- 
ciousiy acd^i^ by our heavenly Father: Let im 1Sib(ir ddubVbut he 
will MSO lavourably approve our godly purpose, of seating apart 
thi^place in solemn tntfnner, to the perfoVniance of 1^ several 
offioes of rdigious wor^fp; and let us faithfullv^d de^^tly beg 

bis blessing on this our undert^iking. ^ 

' < 

Then the bishop kneeling sags the foUowing prayer : 

O JEtemal God, mighty in power, and of m^es^ incompre- 
hcpsilje, whom the heaven of heavens cannot contun, much less 
the walls of ^mples made with iionds, and who yet hast been 
gra^(Mldy,{4ea.sed to promise thy especial presence in whi^ever 
p(ice j^i^^wo or three of thy faithful servants shall assemble in 
thy nantjet^ to.'offer up tlieir praises and supplications unto thee; 
vouebsa^ Q Lord, to be present with'us, who Sk^here gathered 
toj^ther^^fivith all humility and readiness pf bea^ to consecrate 
I th» ]daoe to the honour of tliy great name; separathig it from 
henceforth from all unhalloweti, onlinary, and, oonimon uses, 
and dedicating it to thy service, for reading thy holvwprd, for 
celebrating tliy holy sacraments, for offering to uy glorious 
Majesty the sacrifices of prayer and thanksgiving, ia blessing 
tby pe^e in thy name, and for the performance of all other 
liofy-ordinaoces: Aoc^t, O Xord, this service at (mr han^, and 
bless it with such success, as may tend most to thy jjlory, mid the 
fmitherance of pur happiness, both temporal and t^fo^tual, through 
Jesus Clirist our bles^ Lmrd and Saviour. ji3nm*' \ 


. f 


4 /^ and tymipp hiefy^p (award (he 

Rl^ra, .'jpd grant, 

that wfaosoewJfcBff diee in by bap> 

t^, may Gifo^^'d^ thy 

wtiidf and etenuil aid retiaved a^ n'^lhEislhiember of 

Ch^ir' dit^& lenfuuh/in 'Cher i^to tff thy 

■ &raht, u l%d; tKaf^iej? SHo iii^ t^is shall ih flieir own 





Sd&. 


pjersons renew the .pioBuec* slid voiW JBftte t^ir.^i^e^ ^r 
them at tl^tr baptj^, and there|»pon^^sbfdl hfe^cQHApmed by the 
bishopj may receive nidi: a meomro ol^lhy HtdyKfipHV-that 
they may be eniabl^ fidthC^ilv tt> fulfil tbft*i»iiM^inDa ^rmv ia 
grace untp their lives end# Jmem m ^ .. v*- 

Grant, O Lord, that whofioevei;. sblitt. rfeeiKe m^tliifcplmw.the 
blessed sacrament of die body and blaodcor .Christ, may come-to 
that holy ordinance witli faith, diarity^vand^er^jentaBce; and 
being filled with thy grace and ItCAvealy benediction, may to 
their mat and endless comfor^ obtain remission of their sms, 
and all other benefits of his passion. Ameau 

Grant, O i^rd, that by thy holy word which sl^l be read 
and pTeac%d in this place, and by thy Holy Spirit, grafting it 
inwardly in the heart, the hearers thereof may both perceive and 
know whitt ,things they ought to do, and may have power and 
strength to fulfil tlje same. Amen. 

Grant, O Lord, tliat wliosoever shall be joined together in 
this place the holy (State of matrimon}’, may faithfully perform [ 331 J 
and keep the vow and covenant betwixt them niadc, and 
remain in perfect love togetlier unto their lives end. Amen^. ’ ’ 

Grant, we beseech thee, blessed Lord, that whosoever; 
draw near* unto thee in this place, to give thee thanks for the’ 
lieiiefits’Whhfh have received at thy hands, to set foMh thV 
most Wortl^ praise, to <*cmfess their sins unto thee, at^Ho 
such thinp as are requisite ilhd necessary, as well fot tHb body 
asdiesofil ; Mtf do itwith siich stedfafetness of failH, aitti wim 
such serioush(3!&, a^l^iou, and devotion of mind, that thOn 
maytst nctept tbeir-Itoundeii duty and semce, aiwl vouchsafe 
to give whatever in tliy infinite wisdom thou shall see to be 
most e)tpedien^ for them: All which we beg for J^us Christ 
his sake, oUr’blessed Lord and Saviour. Avien. 

The hiahop sitting in Ms i^mir. . " 

Then the sentence of tonsecratitm is to he recuJ hy ttie ckanc^oTf 
and signed by the bishop^ and by. him oniered to be tegisteredy ctAd 
then laid upon the commvnwn table. 

After thUy the per^ appokded is to read the -eefeiee ftr the 
dapt except toh&e it is otherwise directed, ' ‘ 

Proper psnims, 84. 122. 132. 

First le^^qp, 1 8. fironi Ver^ 22. taMh2. 

Second Ic^n, HebW^ 10. iVom.v. 10.- incl. to v. 26. 

After Ote the mjtipe 

O mrat aeM.&ivipurj 

fetist of d^Ciafm, oi^, 9 {l^rove ana hotK»ttr su<m AJigipus. 
services as W ^ 

present at timie With us wsikby 


present 
cause holiness become^, 

VOL. f. 






m 


(* Of **- 

Tants.) 
(j-ThrougU- 
out this 
prayer, for 
Atm, hu>, he, 
hiUh, siiy, 
them, they, 
their, she, 
her, have, 
as the occa¬ 
sion shall 
require.) 
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ppayithee,‘that we- may-be‘living temples, holy aiAl acceptable 
unco thee; and sd dwell in ourJiearts by faith, aiul pdsse<» our 
souls by tl^ grace, that nothing which defileth may enter into ns ; 
but that being cleansed from all carnal and corrupt affections, 
we may ever be devoutly given to serve thee in all good works, 
who art our Saviour, Ix)rdi and God, blessed for evermore. 
Amen. .. . m 

Tkdi lile minister proeefida in the service of the day^ to the end 
of tlie general thanksgiving. After which tits bishop sttys the fbl^ 
lowing prayer \if it be not one of the fifty new churches.] 

Blessed be thy name, O Lord, tliat it hath pleased thee to 
put it into the heart of thy servant N. to erect this house to 
thy honour and worship. Bless, O I^rd, f/nm, his family, and 
substance, and accept the work of his ^ hands; rememlK'f him 
concerning this; wipe not out this kindness that he hath shewed 
for the house of his God and the offices thereof; and grant 
that all, w'ho shall en’oy the benefit of this pious work, may 
sliew forth their tliankfulness by making a right use of il, lo 
thbg'lpry of thy blessetl name, through Jesus Christ our Tx)rch 
Amen. 

[If the church that is to be consecrated he one. of the fifty new 
churches^ which art ordered to he built hy the late acts of parlia- 
ipeptytl^bjislwp says; 

Blessed-^-^y name, O 1.01x1 God, that it hnih pleased tliee 
hy thy good ^irit to dispose our gracious sovereign and the 
estati^ ei.thU,realm, to supply the spiritual wqmteol’ Uiy peojile, 
by appointing this and many other ciiui'ches to be erected and 
endoi's^d tby worsiilp and service; multiply thy'blessings 
upon them, for their pious reganl. to tliy honour, ami to'the 
godd of souls; remember them exmeerning this, atid wi|>e not 
out'the kindness tliey have shewed lo lliy churcli,' and to the 
offices thereof; ami gnint diat our,gracious king may sec and 
long enjoy the fruits of his godly zeal, in the, edification oF 
the.members of our churbh^mnd in tlie reduction of those, in 
the wirit of meekness, wltO 'dissent fmm it ; that we may all live 
together in the unity of the Spirit, and in the boml of peace, 
tlirj)ugh Jesus Christ our Lord. Amen.] 

Then the minister who officiutesy is, to go on with the prayer tf 
St. Chrysostom, and lice Grace of our I.ojrd Jesns -Qhri.st^ 

, Then apsabnis to fie stmshvtz. 26. 6, 7, 6. with Gloria Baui. 

•- -‘/'.V , li'"’ • 


Communion service. 

'A ‘ '' ' ’ / ■ • ■■ i' ‘.‘m’ • ' ■ ' ■■ • ' 

The bishop standing on the north side of the communion table. 


as before, reads the communion service. 

' Af^'ihe cdUecT;^r'^hing he says the foUowing prayer''i 
.^ ■Oirrost.^orlouS' lknid Gdd^ .we ncknowI^gethatWe tire not 



afibrnitfii 

worthy to offer unto thee ahy £)hng belonging toius;^ yet we 
beseech thee, in thy great goodness graciously to accept the 
dedication of this place to thy service, and to prosper this our 
undertaking; receive the prayers and intercessions of us, and 
all others thy servanla, who either now or hereafter entering 
into tliis house, shall cull upon thee; and give both them and 
us grace to prepare our hearts to serve thee with reverence and 
godly fear; .Affect us with an awful apprehension of thy Divine 
Majesty, and a deep sense of our own unworthincss; that so, 
approaching thy sanctuary with lowliness and devotion, and 
coming before tliee with clean thoughts and pure hearts, with 
bodies undefiled, and minds sanctih^, we may always perform 
a service acceptable to thee, through Jesus Christ our Lord. 
Ajnen. 

The tivo chaplains are to ready one the epistky and the other 
the gospel. 

The Kpistie, 2 Cor. 6. v. VI. incl. to v. 17. 

The Gospel, John 2. v. 13. to v. 18, incl. 

Then the bishop reads the Niccne creed. After vdikhy a psalm 
is s?/ng, riz. Ps. 100. 

The Sermon. 

The sermon being ended, and all who do not recewe Me holy 
communion retumedy and the doors shut; the bislu>p proceeds in 
the communion service; and he and the clergy havin^ nukte their 
oblationsy the ehurrhwardens collect the offerings of the rest of the 
congregation. 

After the oominunimi, and immediately Itefore the final blessiTtg, 
the bishop says the following prayer: 

Blessed be thy name, O l-ord God, for that it pleasctli thee 
to have tliy habitation among the sons of men, and to dwell in 
the midst of the itssembly of the saints, upon earth; bless, we 
beseech thee, the religious performance of this day: and gram 
that in this place, now set apart to thy service, thy holy name 
may be worshipped in truth and purity tb all generations, through 
Jesus Christ oUr Lord. Amen» 

The peace of God, which passeih all understanding, keep 
your hearts and minds in the knowledge and love of God, and 
of his Son- Jfetis Christ our Lord: and the Wessing of God 
Almighty, tifc Father, tire Son, and the Holy Ghost, be amongst 
you, .'Uid remain witfi you always. Amen, 

MI 

Consecration of a churchyard togetiier with the 

' church. 

When the service in the chttrch is finished; the bislu^, clergy, 
and people proceed to the ehurohyard ‘ And the bishop, standing 

z 
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^ ^.pUic9\pr;^m'td\)for-Me .p&/ormmio»<^>4he:^^ffiee'^ker^i the 
BT. sentejwe. of^ conaeeraUon is read by tk% chmotltcr^ ond 
9 igned hy the bishop, and ordered to he registered. 

j^ter which the bishop $ays the folhmnng prayer: 

O Oody who hast taught us in thy holy word, that there is n 
dUlerence between, the spirit of a beast that gocth downwards to 
the eartl), and the spirit ctf a man which ascendeth Up to God 
V'ho gaye it; and likewise by the example of thy holy servants, 
in all ages; hast taught us to assign peculiar places, where the 
bodies of thy saints may rest in peace, and be preserved from 
all indignities, whilst llieiv souls are safely kept in tlie hands of 
their faithful Redeemer: Accept, we beseech thee, this charitii- 
ble work of ours, in separating this portion of ground to that 
good purpose; and give us grace, that by the frequeh't instances 
oS mortality wdiich we behold, we may leurn and seriously con- 
^der, how frail and uncertain our condition here on earth is, 
and so number our days, as to apply our lioarts unto wisdom. 
That in the midst of life thinking upon death, and daily pre¬ 
paring ourselves for the judgment that is to follow, wc may have 
ouf'pnrt in the I'esiirrectioii to eternal life, witl\ Him who died 
for our sins, and rose again for our justification, and now liveth 
and reigneth with Thee and tlie Holy Ghost, one God world 
without end. Ainen. 

The grace of our Lord Jesus Christ, and the love of God, 
and the Tcllowship of the Holy Ghost, be with us all evermore. 
Amen. 


Consecration of a churchyard singly. 


The ordinary sei'^dce for the day is to he read at the rhureh, 
except where it is otherwise ordereel. 

Psalms 39. 90. 

First lesson, Gen. 23. 

Second lesson, John, 5. v. 21. inch to v. 30«‘0r 1 'fhess. 4. 
13. to the end. • ’ 

When the service at the church is over; the bishop, clergy, and 
parishioners repair to the ground ivhwh is to be consecrated; And 
the bishop, standing in the place prepared far the j)erfarmance of 
the office, says: > • ' 

Th^ glorious majesty of the Lord our God be upon us; pros- 
ve thou the work of our hands upon us, O prosper thou oift* 
indy-work. 

f 335 ] Then ike instrumerU of donation is presented to the bishop. 

Next, the act or sentence of consecration is read by the chan¬ 
cellor, and signed hy the bis}u>p, and ordered to be registered. 



This doney Hie bishop* reads the'prdyer that is befixrt directed to 
he used in a churchyard which is consecrated together with the 
church, , . - 

Then are suny two stqsjes of the S9th/>#aA», v. 6, 6, 7, 8. 

After which the bishop lets them depart with the blessing, 

Tlie peace of God wliich passetb all understanding,' keep your 
hearts and luinds in tlic knowledge and love of God, and of his 
Son Jesus Christ our Ix)rd : and the blessing of God Almighty, 
the Father, tlic Son, and the Holy Ghost, be amongst you, and 
remain with you always. Amen. 

6, lu the consecration of a new church, provision is to be 
made, that no damage accrue, in point of rights or revenues, to 
any other church. And in the forementioned letter of Innocent 
the third to king John, one express condition of building ne>!r, 
chuixihes is, tluit by llie new building the right of ancient churches 
he not prejudiced. Clihs. 189. [a) 

7, A reasonable procuration is due to every bisliop who con¬ 
secrates a cluirch, from tlie person or persons praying such 
consecration; not for the consecration, but for the ncce^swy 
refreshment of the bislioj) and his servants. For wliereas ordi¬ 
nations, histitutions, ami other acts t>f the like nature, are per¬ 
formed by the bishop witliin his own walls ; this draws him 
st)inctiines to a great distance from his palace, wherg proper 
accommodations cannot be procurctl; and therefore, as in his 
visitations, so also in his consecrations of churches, the law hath 
proviilcd a reasonable |)ia)ciiration. At first, the hnvs of the 
church Ibrbad tlie demanding or taking any lljing, but wiiat the 
founder voluntarily ollerctl (and some even forbad that); but after¬ 
wards tlie prohibition was linuled, saving the honest and lauful 
customs of the ccc/csinsficSf and (as it is in the foregoing constitu¬ 
tion of Otliobon) esrept the due procuration : the measure and 
proportion of whicli must be determined by the usage of eveiy 
diocese. In archbishop ^Varham’s time, the see ol Bath and 
Wells being vacant, there is returned among the revenues of the 
vncjincy, tb^/the consecration of three churches, 10/.; that is, 
3/. 6.S’. 8t/, each. 0 'd>s. l!)0. 

'I'lie cluu*ch of Elsefeld, in Uie diocese of Lincoln, was conse¬ 
crated in the ,.yeai’ 1273; lor which wiis paid a procuration of 
two marks. xMcn. Tar- Ant, 516. 

8, A church once consecrated may not he consecrated again.i 
To wliich general nde of the canon law one exception was, U7iless 
they he polluted hy the shcddiiuj qf blood ; and in tliat cs&e, die 
canon supposes a re-consecration; though tlie common method 
in Enghmd was^, a recoiici/ig/itprt only, as appearetii by numy.iii- 

• (<>) "See the thi8'title,‘And"'J9<lpeTi 
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tcahc'es ih <mr eCclesiasticnl i*^6rds. (6) But \n point of ruihS or 
decay, the only Exception to the general rule, laid down in the 
ciinon, is, uniess they he thmil (that is, saith the gloss, for the 
greater part thereof) aiidmt otherwise). And a decretJtl epistle 
of Innocent the third, where the roof was consumed, is, fhoi. since 
the walls were entire, and the communion table not hurt, neither tlic 
one nor the other ought to be re-consecrated. Thus, a cliapel 
in the suburbs of Hereford, which belonged to the priory of 
St. John of Jerusalem, had been from tlie time of the dissolution 
of monasteries applied to secular uses, and profaned, by making 
the same a stall for cattle, and a place for laying np their hay and 
other provender; yet because the walls and roof were never de¬ 
molished, a reconciliation was judged sufficient. In like manner, 
when another chapel had been long disused, and was repaired, 
and made fit for divine service, the tenor of the roconcilialion was, 
The same chapel, from all canonical impediment, and from every 
profanation (if any there were) contracted and inntrred, ns much 
as in us lieth, and so far as laufvlly we may, by the duthorify 
aforesaid, we do exempt, relax, and reconcile the same. Gibs. 180. 

But on the contrary, when the church of SouthmaUhuj had 
not only been polluted in manner as aforesaid, hut was also new 
hniUi hnd tlicn used for divine offices without new consecratioii; 
archbrsbop Abbot interdicted the minister, churchwardens, and 
parishibfkfers, from the entrance of the church, until the said 
church and the churchyard thereof should he again consecrated. 
Gi6s. 190. 

When a churchyard hath been inlarged, there hath been a 
new consecration of the additional part. Gibs. 190. 

9. In a form of consecrating churches, which we meet with in 
a canon of the synod held at Celchyth under Wulfred archbishoj) 
of Canterbury, in the year 816, it is ordained, tliat when achurch 
is built, it shall be consecrated by the proper thocesan, who shall 
take care that the saint, to whom it i.s dedicated, be pictured 
on the wall, or on a tablet, or on the altar. And Sir William 
I an old transcript of a decree 
archbishop of Canterbuiy, and 
Reynolds, his immediate successor, wher 
through that whole province were commanded tp provide, that 
the image of that saint to whose memory the cfttri^h Was dedi¬ 
cated, should be carefully preserved in chdH6cl of every 
parish church. And Dr. Kennct says, he V^embers, in the 
chancel of the church of Postlingin Kent, on the side of the north 
wall, about five foot from the ground, there was a stoall square 


made by Robert de 
conflilHjcd by Walter 
ebv tb^ pai’ishioners 


Dugdale hai 
Winchelsea 


(h) This reconciliation was also allowed by i\\c Decretal of Gre¬ 
gory. X. S. 40. 4. • 



tablet of bra^, with a Jl.atin inacriptipn ifv qW.charafitera, teUing 
the time when the church was dedicated,.^-the.Virgin Mary, 

Tlie wake or customary festival fpr.^the dedication of churche^ 
doth signify the same as vigil or eve. The reason of the name 
is he^given from an old manuscript legend of St. John Baptist; 

“^Ye shall understand and know how the evens w’cre first founded 
“ in old times. In the beginning of holy church it was so, tliat 
“ the people came to the churcli witii candles bur;^ig, and 
“ would wake jviid come with lights towards night to tlie.churqh 
“ in their devotions: and after, they fell to lechery, and songs, 

“ and dances, harping and piping, and also to gluttony and sin; 

“ and so tunieil the holiness to cursedness. Wherefore the liojy 
“ fathers pfdained the people to leave that waking, and to hist 
“ the even. Rut it is still called viyil-i that is waking in English; 

“ and it is also called the ciwt, lor at even they were wont 
“ c()me to church.” ' 

It was in imiuition pf tlic primitive ayst^ai, or love feasts, that 
such public iLssemblies, .accompanied with IHcndly entertainments, 
were first held iijKui cjicli return of the day of coiisecJ^gidQth 
though not in tlic body of churches, vet in the cluirchyards,^ and 
jn()st nearly adjoining places. 

This ])ractice was established in England by pope Gr^ory 
the great; who in an epistle to Melltus the abbot, gives< injunc¬ 
tions to be delivered to Austin the monk, a missionary u^,l^iglaiu^; 
amongst wliich, he doth allow tliat the solemn anniversary dl 
dedication should he celchraled in tliose churches which were [ 338 ] 
made out of healheii tianples, with religious fea.sts kept in slieds 
or arlK>ries, made up .with branches ancl bouglis of trees round 
the said church. .. ' ; 

Rut Jis tlic Jove feasts held in the place of worsliip were soon i 

liable to such great dLsoixlcrs that tliey were not only condemned 
at Corinth by ‘St. Raul, but prohibited to ht^ kept in the houaepf 
God by the 20Lh canon of the t«uncil ol' Laodicea, and tlie 30^1 
of the third council of Carthage: sc>, from a sense of lire Banie 
inconveniences, this custom did not long continue of fettling 
in the or churchyarxls; but strangers and inhabitants 

paid the devotion of prayers and olVerings in the cUui'cb, and tlien 
adjourned^Iieir eating and drinking to the more proper place,of 
public and p^yatc houses. , 

The institution,pf these churcli encaniiji, or wakes, was without 
question on, gopj and laudable designs: at first, tbaukAilly to 
commemorate the bounty,.and miuiificcnce ol thase who had 
founded and emlpwed die church; next, to incite othere to 
llk(^ generous acts of piety ; and chiefly, to inaitiUiin a Christian 
spirit of unity and charity, by such sociable and friendly meet¬ 
ings. And therefore care was tgken to keep up-the laudable 
custom. The laws of Edward the confessor give peace and pro- 






^tfaskin^lipari^ 4 s^d!uring.ihe>BoAeii^u( 9 !« cx£jtthc da}i <of.jdQdicar 
tioD, and the sani^^i^^&^tD:ali>ihat?T^ase'gCM^'totMdretUKmiig 
from-suDh solemm^l In a cooncii hdki at^Kford ^in th<i ;year 
lQ22'f .'iti.wos o^daio^ 'that aniong' other festivals) should "be 
observed the day of dedioati^tcefbvery .clmrch within itheiwopet* 
parish* And in a synod' imdtf iorehbishop Islip (.who 
moted tO:the sec of Canterimry id the year 1349)^ tlio dedidatiett 
feOst is qzehtione(V witli a particular respect. 

Ths aflfimliity'Wiis at first cel<ibrated ou the very day.of dedi*- 
oaition, os.it annually returned, (c) But the bisliopsi didrsome*' 
times f^ve autliorlty fur transposing the observatiun to some 
other day, and especially to iSunday, whereon the people, could 
best attend the devotions and rites intended in thiatca:!reinony. 
Xhus tile parishioners of Bishops Wilton in Yorkshire,icomphiiii’^ 

• orclibishop Kemp, that their wake day on ^ept. 16* was 
iricoavenient to be kept on a week day, because it fell in the 
lolddle of their harvest; lie therefore transfeired it to the fSundiiy 
E 339 ]] following, by an instrument dated nt Bislttips Thorp, Sept. 2S. 

So also at Tadcaster in Yorkshire, the cliurch’s festival 
being bn the :28th of August, it.was in tlie year 1314 assigned 
to be kept on the Sunday next ensuing the feast of the decollation 
o4' :8twJohn Baptist. Nay, at Inst, this com-enience of Sunday 
above tlic week, days was the reason o4' attempting an univ’er.siil 
ohange.' '((For among the injimctions of king' Hen. 8., iu tlic 
year 1536, it was oixlered, that the dedrbotion of churches should 
in ail places be eelebmted on the first Sunday- of the mdnlli 
of October for ever. Yet this order was iiiot enforced, or not 
obeyed; but Jiowcver most of those jubileqs'arc now celebrated 
near the time of Michaelmas, wlien a vacation-from .the labours 
of harvest and the plougli doth afford the best opportunity for 
visits ar^ sports. 

Tikis transpoiaing of the day hath left it more tlifficult t6 know 
the saint to whose protection tlic church was comntitted. Tlicre 
be only these grounds of safe conjecture: Such wakes as are 
observtkl on tlie first or second Sunday after Michaelmas day, 
in these we may doubt a translation of time by viitlthiof tho said 
m^unotion of king Hen. 6., or by a prevailing custom df'postpon** 
ing such solemnity to the end of harvest; aiul in such cases the 
saint may be lost, unless some otlier way-presenfdd.. >Buto6^to 
those wdkes.whidiLlure precedent to Michaelmas, oil distant foom 
that time; these we may believe have contimieSlib tlteii* primitive 
relation to their proper saint, and no further removed than to tho 
immediate Sunday fdiotvmg. For whei’ever these Sanday wakes 


(c) The Decret. directs that the solemnities of dedication be cele¬ 
brated every year, but dees not fix theta to a particular day. J)e 
Cons, 1. ifi* & 17* 



iire>|][Ulded'by aiibregoiiigi i»ti7i^>i>wer)tti^<tbB/ju^iLy’<satisficd» 
the ohorch’Wfis dedicatsed'to. th^ saint ><’1 . 

- It is a rational and jiist b^iiiaB:.af <sir Henry -Spelihan, that 
fhira first ocebsioned by. the resdrt df >pedpM to that place, 
fo^ wlemniaihg' some festival, and especully the feast of the 
diiir^1a*s dedicauoh. And hence he thinks it ea^ to conjecture 
to tvhat*^amt die church had been commeruled, by the fait day. 

Indeed pope Gregory the gi’eat^ in one of his homilies» allud^ 

this OS'a popular and &miliar custom; and thei^os plainly 
tlmt a fhitr arises from a conflux of people on the^vake 
or dedication day. In most of the towns and parities in Eng¬ 
land (except where the privileges of now fairs both been ill later [ 340 ] 
dmes obtained) the old stationary fairs, whether by custom or 
by smeient chrirtt^, depend upon the saint of the church. Thus 
tlie ])riinitivo fair in Oxford was on the day of' St. Erideswie^ 
becimse it was the tledicatioii day of the chief conventual chtrfch. 

Thus die translation of llecket’s iKxly wjis on the 7tli of July^ 
and his pissiuu on die JiDtii of September; which da)’3 being 
soon celebrated at Canterbury for festivals and days of dedicktidit 
ofiiltars and chnpels to tlmt-martyr, it occasioned two fairs iti 
that city annually on those days. On tlie said 7th of Julyj ther^ 
is a fair at Broinhill near llvandon-fcrry in Norfolk, and another 
«t West-acre, about four miles disUint from Swafliam, both called 
Becket’s fair; find in both places diore nre old niinOus chapels, 
which were dedicated to that siip|X)seil saint. 

The charters for fairs, granted by the kings of England, were 
often a confirmation ratlicr than a new grant; and were chiefly 
obtained to confer a prop<a.*ty, on some particular person, of the 
profits of the fair; whicli were before in common, and therefore 
subject to great disputes. So king' iliehard gave a charter for 
a fair to be holden eight days in Peterborough, beginning on the 
least of* St. Peter; on wliicli day a fair liad^been kept by imme¬ 
morial custom, beaiusc the church hud been dedicated to that 
saint. 

To confirm the original fiiirs from the dedication of churches, 
it is observable, that on tliis account fairs were generally kept in 
chnt'cliyards, and even in the cliurches; till the indecency and 
scandal vftre so great, as to wont a reformation. In the year 
1230, in the l;4diof Hen. 3., among the enquiries to be nKide at 
a visitatiori^ by ,all archdeacons within the diocese of Lincoln',' 
the 25th and 2Btli were to discover and regulate this abiise^.’ 

Soon after this, king' Henry 8. by express maqdate forbad the 
keeping of Northampton f^r-in the church or churchyard of A'B- 
saints in Uiat town, (cf) Whereupon llobcrl Grosthead, the 
-7*'' ■■■ " - - ^—T*~rT~rr*:—— 

(d) By the. statute 27 e. S. it is' proVided tliat'farboafid 

markets shall not be kept on certain hol> days thereitUinoniidnid/ftO^ 


good bishop, of X^ineolp^ sept positive ipstrpcdpns^tbrQugb.bis 
^hole diocese, prohibiting, ajl &ii’s to be kept in^ sueh saered 
places, pursuant to the king’s lexapiple, who hod made .the hke 
reformation at Nm'thampton.. Xhi» duty he reconunended in 
letters to his several mdulejicons, mid then sent a copy...<^* the 
instructions to all rectors and vicars of cliurchcs within hi^!' <hp“ 
cesc. (5) It was likewise to this relation of fairs to the wakes or 
[ ,341 ] days of dedication, that a custom of old time crept in, of keeping 
some fairs upon die very Sundays, because the dedication feiwts 
fell on dipse days; till tliis abuse, like die oLliei*, was tlioughl fit 
to be resti'ained: us, for instance, die fairs and markets kept 
on Sundays at Wallingford, Beroanisteatl, and Brackley, were 
altered to week days, by special writs from tlie king, in the 2(1 
year of king Henry die third. Thus were the anniversaries of 
^.,,^^hurch's dedication celebrated in jiopuloiis towns with an 
acqu.stomed fair; and, in the most private parishes, with feasting 
and a great concourse of people. And as there have bet'ii many 
gifts and legacies to universities and colleges, lor the coimucino- 
rating of founders’ and benefactors’ days; so were some tlonations 
made to chiuchcs purely for tliis pious use, of more solemnly 
celebrating the wake or dedication least. Thus W aller de i>t. 
Edmund, abbot of Burg, did about the year 1240 give the sum 
of 40s. a-year, for making more plentiful provision in that con¬ 
vent, on die day of the church’s consecration. 

This laudable custom of wakes prevailed for many ages, till 
tlie puritans began to exclaim against it as a remnant of popery. 
And by degrees the humour grew so popular, that at the summer 
assizes held at Exeter in the year i()2T, the lord chief liaron 
Walter and baron Denham made an order lor suppression of all 
wakes. And a like order was made by judge Richardson foi* 
the county of Somerset, in the year 1631. But on bishop Laud’s 
complaint of this innovating humour, the king comnmnded tlu^ 
last order to be reversed; wliich jiulge Uicliardson ivfu.sing to 
do, an account wus required from the bishop of Balli and Wells, 
how the said feast days, church ales, wakes, and revels, wtire foi* 
the most part celebrated and observed in his diocese. On the 
receipt of these instructions, the bisliop sent for and advised 
with seventy-two of the most orthodox and able of his clei^y; 
who ccrtiricd under their hands, that on these least days (wliich 
generally fell on Sundays) the service of God was more solemnly 
performed, and the church much hettej- fre^piented, botli in the 

on any Sunday (tlic four Sundays in harvest only excepted ); on pain 
of forfeiting the wares so shewed to the lord of the franchises there. 
, Serjt./R/fs MSS. 

(5) And by 13 Ed. 1. c.f). it is enacted, tliat no fairs or markets 
shall be kept in churchyaids. 13 Ed. 1. e.6. Sf. Wanton. 



mi 


forenoon and afternoon, than’ofi any oiJief Sunday in the year; 
that die people very much desired the continuance of them; that 
the ministers did in most places do the like, for these reasons, 
viz. for preserving the memorial of the dedication of their several 
churches, for civilizing the people, for composing differences by 
the mediation and meeting of friends, for increase of love and 
unity by these feasts of charity, and for relief and comfort of the 
poor. f)n the return of this certificate, judge Richardson was i 
again cited to the council table, and peremptorily commanded 
to reverse his former order. After which it was thought fit to 
reinforce the declaration of king James, when, perhaps, this was 
the only good reason assignetl tor that unnecessary ami unhappy 
licence of sports. “ We do ratify and publish this our blessed 
“ father’s decree, the rather because of late in some counties of 
“our kingdom we find, that, under pretence of taking'lawiy 
“ abuses, there hath been a genor.nl f<)rbitlding, not only ^ 

“ nary meetings, but of the lijasts of tJie dctlicafion of chinches, 

“ commonly called wakes.” However, i)y such a popular 
prejudice against wakes, and by the intermission of them in the 
confusions that'followed, tlicy are now discontinued in many 
counties, especially in the oast ami some ^vesterii parts of England, 
but are commonly obscrveil in the north, and in the midland 
counties. Ken. Par. Ani. 609—614. 

III. ChanccL (0) 

Chancel, cancellnsy seemetli properly to be so called n canceilis, 
from the lattice-work partition betwixt the quire and the Ixxiy 
of tJic church, so framed as to separate the one from the other, 
but not to intercept the sight. 

lly the rubric before the common prayer, it is ordainetl, tJiat 
the chanceU s/tall remain ns theif have done in times past. 

Tliat is to say, distinguished from the body of the churcli in 
mamier aforesaid; against which distinction liucer (at the time 
of the reformation) inveighed vehemently, tending only to 
magnify the priestliood; but though the king and parliament 
yieldcil so for, its to allow the daily service to be read in the 
ix)dy of the church, if the ordinary thought lit; yet they would 
not siifier the chancel itself to be taken away or altered. Oibs. 199. 

(6) A grant of part of the chancel of a church by a lay impropri¬ 
ator to A.,, his heirs and assigns, is not valid in law: and, therefore, 
such grantee, or those claiming under him, cannot support trespass 
for pulling down his or their pews there erected. Clijfhrd v. Wicks 
awl cenother, 2 Par. Sf Aid, Pep. l-OS. “ For tlie body of the church 
the ordinary is to place and dusplacc: in the chancel the freehold is, 
in the parson, and is parcel of liis glebe,’’ per lord Coke, Brownl.^ 
awl Goldsb. Pep. 4.‘5. Custom may vest this power in the church¬ 
wardens. See infra, 359 a. 362. 
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■‘ IV. He. 

1. lie is said to proceed from the French woiid aile {ala)^ a 
wing; for that the 'Nornutn churcJics were built in the form of a 
cross, with a wave and two 

The word nave, ov nqf', is a Saxon word, and signifieth'pro* 
perly the middle of a wheel, being that part in whi^ tlie ^^okes 
are fixed; and is from'thence transferred to signify the body or 
middle part of the churcli: In like manner, the German nah, by 
tm easy transmutation of tlie letter b, f, and v, frequent in all 
kindred languages, siguiheth the vertical part of a bill. Witli 
which) the worti navel seenietli tilso to have some cognation. 

2. An ile in a church, which hath time out of mind belonged 
to particular liouse, and been maintained and repaired by the 
ontngr of tliat house, is part of his frnnk tenement: and the 
diidihary cannot dispose of it, or intermeddle in it And the 
reason is, because the law in that case presumes, tluit the ile 
was erected by his ancestors, or those wliose estate he hatl», 
ntid/is thereupon particularly appropriated to tljcir house. But 
ot^rwise it is, if he hath only u.se^ to sit anal bury in the ile, 
ond-not repaired it; for tlie constant sitting and burying, M'ithont 
reparation, doth not gain any peculiar property therein; but 
tbe ile being repaired at the common charge of the parish, tlie 
common right of the ordinary takes place, and lie may from 
time to time appoint whom lie pleasctli Ut sit tlieru. Gihft. 1*J7. 

And in the case of Corven and Pym, M. 10 »/. it was resolved, 
that albeit the freehold of the cliurch be in the parson, yet if a 
lord of the manor, or any other, liath an house within the town 
or parish, and he and all those whose estate he Jiath in the 
mansion-house of the manor or other house, hatli had a scat 
in an ile of the church for him and his family only, and Have 
rep^red it at his projier charges; it shall lie intended, that 
some of his ancestors, or of the parties \riiosc estate he hath, 
did build and erect that ile for him .and his fiiiilily only; and 
thertefore rf the ordinary endeavour to remove him, or place any 
odier there, he may have a prohibition. 3 InM. 2^. 

' And in the case of Frances and H. 12 In the star 
chambdr: It was resolved by the court, that if an inhabitant and 
his'anciestdri? only, have used time out of mind to ^cmair afi ile 
in' a‘ diurch; arid to sit there with his family to ^neat* divine 
jieWrce,' arid to tniry tbwe; this makes the ile prtbpdr and pecu- 
Jlar'to hife bbude,'{hvd he cannot be displaced or Interriiiptcd by 
thtf^pril^drti cliurthijritderi, or'brdinai^ Iiimself: 1)01 tHb'Constant 
siftlli^ arid biiryirig^drcr^y withotrt rishig to repair it^’ doth not 
gain any peculiar property, or pre-cmincncc therein. And if 
the ile ham>beenMU£ied! toebe.’ repaired at the cliargevbf all the 
parish in common, the ordiiwry maV tben 'froht tinie td time 



appoint wliom he plenscth to sit i there, notwithstanding any 
usage to the contrary, Cro. Ja. 366. [and Daivney^ or Dawtriey 

V. ' ■' ‘ 

8. And tiie reason of any personas propetty in an iie is, from 
tlie prescription to repair and use it alone; l)€CaU9e it is from 
thence presiuned^ that the ile wiis erected by him whose estate 
he hath, witli the assent of the parson, patron, and ordinary, 
to the intent to have it only to liimself. [Hussey v. I^eighton,} 
12 Co. 105. ; . : 

And therefore, when any person hath good title to such ile; 
if the ordinary doth place another person therein with the pro* 
prietor, the proprietor may have his action upon the case against 
the ordinary; and if he he impleaded in the spiritunl court for 
the same, a proliibitlon will lie: or if any private person doth sit 
therein, or keep out him that hath the riglit, or doth buryiMs 
dead there without bis consent; an action upon the cxisc doth *^5011 
lie for the proprietor. IVnis. e. 39. 

4. lJut nosucli title can be good, either upon prescription, or 
ujK)n any new grant hy a faculty from the ordinary, to a man 
and lus lieirs; Ixit the ile must always be supposed to l>e held 
in respect of the house, and will always go with the house, to 
him tliat inhabits it. [Hussey Lei<j}doii.'\ 12 Co. 106. [Orook 
V. Sfonpsoa.] 2 Keb. 92. 2 Utiht. 150. [Barrow v. Acew.] 1 Sid. 

V. Chtrehyard, 

1. Cirnwierium is derived from Koiy,acos dormlo; and therefore 
the cliurchyard is as it w'crc a dormitoiy, because the dead 
bcHlies are said there to sleep until the resurrection, 2 lusU 
489. (c) 

As to the original of burying places, many writers have ob¬ 
served, that at the firet erection of churches, no part uf tb^ 
adjacent grouiul was allotted for interment of the dead; ,b,nt 
some place for tliis purpose was appointed at a farther distance.. 
Especially in cities and jmpulous towns; where agreeably to 
the old Uonum law of the twelve tables, tlte place of inhumation, 
was w'ilhout the walls, first indelhiitely by the way side, then in 
some peculiar iiiclosurp iissigned to tiiat use. Therefore the 
Ionian pontifical, amongst other uiventions, is iu Uiis respect 
convicted hf error,; tliat it makes pope MaiceJIus, under tho 
tyrant Maxentiu^^ appoint twenty-live churches in Home tq bufy 
martyrs in, when at dipt time laws and customs did forbid ,;iiH 
burial witlun the i city. . Henoe tJie Augtistine mpii 9 «tery .w;«s 
built wijdiout the walls of Canterbury (as Etlielbert and Augu^ 


(e) See^utifi!, 3. On tlio'censecration of churchyardsv wdfc awfii 
pp. 333»i-3S5k and 2 . 
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uae in hoih their charters iutimate)» that it might be a dormitory 
to them and their succcssoiS) the kings mid archbishopS) for 
ever. Tiiis pmctice of remoter Inirials continued to tlie nge 
of Gregory the great, wiien die monks and priests beginning 
to offer for souls departetl, procured leave for their greater ease 
mid profit, that a liberty of sepulture might lie in churches or 
in places adjoining to tliem. This mercenary reason seems to 
be acknowledged by pope Gregory himself, whilst he allo^vs 
that when the parties deceasing are not burdened witli heavy 
sins, it may then be a benefit to them to be buried in clturchcs ; 
because their friends and relations, as often as tliey come to 
tile sacred places, seeing their gi‘aves, may remember them, and 
pray to God for them. After tliis, Cuthbert arclibisliop of 
Canterbui*}’ brought over from Rome this practice into England, 
about the yeai* 750; from which time they date the original 
of churdiyards in this island. I'liis was a sufficient argument 
of tlic learned sir Henry Spelman, to prove an inscription at 
Glastenbury to be a later forgery; because it pretends, dovtinus 
ecclesiam ipsam c,vm ('txmeterio dcdicaraf, wberesis tliere was no 
coemitery in England till above 700 years after ‘tbe date of that 
fiction. The practice of burying within tlie churches did indeed 
(though more rarely) obtain before the use of churchyards; but 
was by autliority rcstraine<l, wlien churchyards were frequent, 
and appropriated to that use. For among those canons which 
seem to have been made before lulwaril the cxinfessor, the 
ninth bears this title, De wm sfpeUendo in eccIvsUa^ and begins 
with a confession that such ii custom had prevailed, but must 
now be reformed, and no such liberty allowed for the future, 
unless the person lie a priest or some holy man, who by the 
merits of his past life might tleserve siicli a peculiar favour. 
However, at first it wtis tlie nave or body of the chiu^h that 
was permitted to be a repository of the dead, and chiefly under 
arches by the side of tlie walls. Lanfrank archbishop of Can¬ 
terbury seems to Imve been the first wlio liroiight up the prac¬ 
tice of vaults ill chancels, and under the very altars, when he 
had rebuilt the church of Canterbury, about the year 1075. 
Kfifit. Par. Aid. 592, 593, 

By the 15 It. 2. c. 5. Whereas it is contained in the statute 
de religiosis (7 Ed. 1. s/. 2.), that no religious, nor other wlmt- 
soever he be, do buy or sell, or under colour of gift or term, 
or any other manner of title whatsoever, )*eceive of any man, 
or in any manner by gift or engine cause to he appropriated 
unto him, any lands or tenement upon pain of forfeiture of the 
same, whereby the said lands and tenemciits in any manner 
[ 346 ] might come to mortmain; and if any, religious or any other, 
do against the sa^d statute, by art or engine in any manner, that 
it be lawful to the king mad to other lords, upon, the sakl lands 
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iind tenemuntd to esitei*, ns* in the said statute doth more fully 
uppcar; and now of late by subtile imagination, and by art 
and engine^ some religious'^persons parsons, vicars, and other 
spiritual persons,. have entered in divers lands and tenements 
which bo adjoining to their churches, and of the s^irne, by suffer¬ 
ance and assent of the tenants, have made churchyards, and by 
bulls of the bishop of Home have dedicated and hallowed the 
same, and in them do make continually parochial burying, with¬ 
out licence of tlic king and of the chief lords; tlierofore it is 
declared in this parliament, that it is manifestly within the com¬ 
pass of the said stiitute. 

2. By u constitution of archbishop Winchclspu: the parish¬ 
ioners shall repair tl>e fence of the churchyard at their own 
charge. 1a7hI. 2aS. 

And lord Co/ie says, that the parishioners ought to repair 
llu; inciosure of the churchyard, because the bodies of the more 
cohimou sort are l>nried there, and lor the preservation of the 
l>urinls of tliose that were or should have been, while they lived, 
the temples of the Moly Ghost. 2 Inst. 489. 

And if the churchyard be not decentiv inclosctl, the church 
(which is God’s house) cannot decently be kept: and therefore 
this ll»e parishioners ought to do, l>y custom known and ap¬ 
proved : and llie conusance thereof belonged to the ecclesias- 
lical court. 2 Inst. 189. (7) 

Ihit nevcrilieless, if tlie owners of lauds adjoining to the 
churchyard iiuve usotl time out of mind to repair so much of 
il»e fence, tlicrcof as adjoineth to their ground, such custom is 
a good custom ; ami the churchwardens have an action against 
them at the common law h>r the same. 3 lio/ts Abr. 28T. 
Gibs. 104. 

By Can. So. 'I’hc churchwardens or (piestmen shall take care, 
that tho churehyanls be well and sufticiently repairetl, fenced, 
and maintained, with walls, rails, or pales, as have been in each 
place, accustomed, at their charges unto whom by law the same 
ap])ertainetli. 

By the statute of cirrumpecle 13 Ed. 1. 4. intitled, 

ccu’tain cases wlicrein the king’s proliibition doth not lie: Jj' 
jtrekUes do punish for havhuj tha churchyard unclosed, the spiritvat 


(7) la The Kiuy. x, RvymU, cUtrky G 315. a vicur was iiulicted 
tor a iHisdcinca)ior, in nut repairing tho fence of a cJiurcliyard which 
he laid been iinmemorially pound to repair, by meaus whereof cattle 
broke in and injured tlte tombstones, ciiurch-i>orch, &c. to the 
nuisance of the parishioners. Accordingly, after verdict for defend¬ 
ant,' the dourt of K. B. refused to grant a rule iiisi for a new trial, 6n 
the groitiid of the verdict’being against evidence ; leaving the prose¬ 
cutors to indict again fornny oonthiuing want of repair. 
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Trees. 


jvdg^ skaU have power to take knowledge^ tw^ithsUmditig the 
kin^sprohibttton»\'8) 

Nevertkeles^ if the churchward^ sue a person in the court 
] Christian, supposing bjf theh libel, that lie and all they whose 
estate he hath in certain land next adjoining to the chui'chyanl 
liave used time out of mind to repair all tlie rences of the cbnreh- 
yard which are nejt a<5oijiini^ to the said land, a prohibition 
will lie: for this ou^t to be tried at the common law i inasmuidi 
as this is to charge a temporal inhci’itance. 2 Boi^sjibr,2S'7. 

S. Watford.' Seeing it is prohibited by the laws, both eccle¬ 
siastical and' secular, for laymen to have power td^po^ of 
things ecclesiastical; in order therefore that the scandal of such 
usurpation may lx: utterly abolished, wliereby certain parishioners 
of the parishes within our province, not knowing tlie limits of 
their own power, or rather not regarding the samc^ hssw cut 
down, or rooted up, the. trees, or mowed the gross growing in 
the churchyards of the churches or cliapels of oUr said province, 
agmngt the iviU of the. rectors or vicars of such churc^s or chapels, 
or others deputed by them for the custody or cure tliereo^ and 
hate sacrilegiously applied the same to their own use, or to the 
use <f the ckurehi'.% or of other persons, at their wilt and pleasure; 
fkrni whence peril of souls, contentions, and grievous sCandahi 
do arise betwixt the ministers of such chui ches and their par^li- 
iemers; do declare, by the authority of the present council^ 
that persons guilty of such contempt shall incur the sentence of 
the greater ex(ommimicatioii, until they shall make suffi^ent 
amends and satisfaction. JAml. 267. 

Against the. wUl of the rectors or vicars'] This is, in churcTie^ 
where there is a rector only, or a vicar only. But if in thosamc 
church there be both rector and vicar, it may be doubted (says 
lAndwood) to whether of them the trees or grass shall, belong. 
But I suppose (says he) they shall belong to the rector ; unless, 
in the endowment of the vicarage, they shall be otherwise 
assigned. Lmdw,2Gl, 

In Betlamf^ case, M, 13 This point, unto which of the 
two the trees do belong, was considered, but liot determined; 
where the viair sued parson impropriate in the spiritual 
court, for cutting theni tfown j and the suit being for damages, 
and an nctfbn of trespd^l^lhg at common law, a prol^ibitioo was 
granted, and afterwards, upon the same grounds, a coii^ltation 
denied : but what became of the main pomt, that is, to whom the 
trees of right belonged, app^i^ liot; only RoUe seems to make 
the right turn upon tbis,,:thkt^^^ did belong to him w^o is 
Imnnd to repair ; which well with what is 

said in the statute here following; naotiely, that the parson sl^l 


(ft) See Ckm^Dig* HI. (7.3. 
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not ciit them down, biit whi n' tbe chancer waul# repamtiou. 

'i IfoiCs Mr,SS7. Gibg.2(n, 20H. 

Or to the vM cf ihe churches} That is to the use of the C^ric 
of the c^rch; whfch It is not lawful to do, ydthout the consent 
of the rertor or vicar to whom they belong. And it is very J*ea- 
sonable, that neither rector nor vicoi* do such trees but for 
evident necessity of the reparation of the leknse of the Vectoiy, 
or of the chancel. But if the nave of tlie church want repairing, 
the fwtor or vicar will do well (says hindwood) not to be diffi¬ 
cult in granting leave to cut down one or two for that ase. 

Lindnv, S67. 

By the 35 Ed. 1. st. 3. intitlcd, Staiutum iie rector prosternai 
arboree in ccemiterio Because we do understand, that amtro- 
verges do oftimes grow between parsons of churches and theii 
parl^ionets, touching trees growing in the churchyard, Injtli of 
them pretending that they do belong unto themselves; we have 
thougnt it good, rather to decide this controversy by writing than 
by sMtate. . Forasmuch as a churchyard that is dedicated is the 
soil of a church, and whatsoever is planted belongeth to the soil; 
it must needs follow, that those trees which be growing in the 
churdiyard are to be reckoned amongst the goods of ilie churcii, 
die which laymen have no authority to dispose; but as the holy 
scripttH’e dotli testify, the charge of them is committed only to 
priests to be disposed of: And yet seeing those trees be often 
planted to defend the force of the wind from hurting the ciuirch ; 
we do prohibit the parsons of the church, tliat they do not pre¬ 
sume to lell them down unadvisedly, but when the chancel oj' the 
church doth want necessary reparation: neither shall they be con¬ 
verted to any other use, except the l)ody of the church doth need 
like repair; in which the parsons of their charity shall do well to 
relieve the parishioners, with bestowing upon them tlie same 
trees; which wc will not command to be done, but we will com¬ 
mend it when it is done. 

Rather to decide this controversy by writing than by statutv] 

And therefore lord Coke calls this law a treatise only; and adds, 
that it is but a declaration of the comix\QP law. Gibs. 20B. 

Rid when the chemed of Hie church, dgA pant necessary rejnira- 
tions} If it appear that the person whose right they afe, iuU'iids 
to cut them down for other purposes; a prohibition will be 
granted to hinder waste: and iio likewise to hinder the cutting 
down of such trees in the chu^^yard os are for tlie defence of 
the church. And if the treosflie fjptually cut down by any per- [ 349 ] 
sou, for other wsq than is bc^' it is thou^it that he 

may be indicted and upon this statute. llCb. 49. Gibs. 

208. 

In Strachy v. ^741, a motion> was made on 

I>ehalf of the plaintiff, who was patron of the living, against the 
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r'^ctor^foj* ah injunction to stay waste, in cutting down timber iu 
the churchyard. B}' the lord chancellor Ilordwicke .* A rector 
may cut down timber* for tlw repairs of the parsonage house or 
the chancel, hut not for any common purpose; and this he may 
be justified in doing under the Statute of 35 Ed. 1. If it is the 
custom pf the country, he may cut down underwood for any 
purpose; but if he grubs it up it is waste. He may cut down 
timber likewise for repairing any old pews that belong to the 
rectory; and he is also entitled lo botes for repairing barns and 
outliouses belonging to the parsonage.” — An injunction was 
granting till the hearing of the cause, to stay the rector from cut¬ 
ting down timber, except in the particular instances before men¬ 
tioned. 2 AtkynSf 217. (/;) 

4. Although the church and churchyard be the parson’s, and 
be consecrated , yet a man may prescribe to have a way through 
the church or churchyard. 2 liolVn Abr. 2().). 

5. No one can maive a private door into the churcliyartl, with¬ 
out the consent of llic minister whu.se freehold the chureliyard is, 
and a faculty also from the bisliop for the same. Par. L. 88, 89. 

6. IT, 13 Geo. 2. 'J'hc rector and parishioners of St. Genrye's 
lirmorer-sqnare auainst Sieuart. Tlie jiarisli was cited to a])p( m- 
in the bishop ol I^oiulon’s court, to slicw cause why a licence 
.should not be irrantcd To !Mr. Stenart, to erect a charltv .sc1kh>! on 

V 

part of the churchyard. And ttpon inolitui of the rector and 
parishioners, a prohibition was granted; t()r the ecclesiastical 
court hath nothing to do with tins, and cuimol comj). ! them 
without their consent. Str. J 128. 

7. E. 8 G. 2. Peir against the rhurthu'urdms of St. Mary Po- 
tkerhifhe. Pew was libelled against in the .spiritual court, for 
nuisance and encroachment on tin; churchyard ; to which he 
pleaded, that he was the owner of four tenements which fbnnerly 
stood on die ground in question, and tliut his present building 
was upon tlie old foundation, and did not project furtlier. Ami 
this not being ti matter jiropcrlv triul)l(; there, a prohibition was 
granted. For though interrupting the use of a churchyard, a.s a 
churchyard, is properly cognizable in the ecck'siastical court; 
yet the hounds of it, wlitch is matter of freehold, ought not to be 
determined there. Str. 1013. 

E. 9 IV. Hilliard and Jefferson. A parson Ittiellcd against the 
defendant in the .spiritual court of York for having cut elms in 


Xg) So an injunction wa9 granted to stay waste, against the widow 
of a rector, at die suit of the patroness, during vacancy C. C. 552. 
Hoekins v. Peatherstone) ; and may be had by the attorney-general 
Gainst a bishop, for opening mines, or selling large quantities of 
ttrnbcr; but the ^fron cannot pray an account of the profits for his. 
own benefit. Knighi s. Ahub.lJ^. 

13 



Ci)act6* 




ibe churchyard; aiul a prohibition was granted, upon suggestion 
that they grew on his freehold. L. liaym. 212. (A) 

VI. Repairs. See EOilapiOfltwn. 

1. Anciently, the bishops had the whole tithes of the diocese; 

a fourth part of whicli, in every parish, was to be applied to tlie 
1 -epair.s of the church ; but upon a release of this interest to tlic 
rectors, they were consequently acquitted of the repairs of the 
clmrchcs. Part. 1. c. 12. 

2. And by the canon law, the repair of the church belongeth 
to him who receivelh this tburth part; that is, to the rector, and 
not to the parishioners, (i) 

3. But custom (that is, the common law) transferreth tlie 
burden of reparation, at least of the nave of the church, upon the 
parishioners; and likewise sometimes of the chancel, as particu¬ 
larly in the city of London in many clun-ches there, and tins 
custom the parishioners may be compelled to observe wliere such 
custom is. Liwhv. 53. {/:) 

-1. But, generally, the parson is l)ound to repair tlie chancel. 
Not because tluj freehold is in him, for so is the freehold of the 
church; but by the ciisU)m of I'highmd, which hath .‘dlolted the 
repairs of the cluuK'el to the parson, and the repairs of the i-hurcii 
to llie ]>arisluoiiers ; yet so, tluit if the custom hath i)eeii for the 
parish, or the estate ol a parlicuhir person to repair the chancel, 
that custom shall be goml: wltich is plainly intimatcil by Lind- 
wood as die law of tlie church, and is also conlirnied bv the 
common law, in tin* liooks of reports. But as to the obligation 
resting upon the parson or upon the vicar: concerning that, the 
books of common law say nothing ; and so it is nholly l(>ft upon 
that foot on wliicli tlu' law of the chiircli hath placed it. Gibs. 
199. (9) 


Auciently 
by the 
bishops 


Next by the 
rectors. 


Finally by 
tlic inhabit, 
ants. 


Rei)a!r of 
the chencet 
in parth 
culjr, by 
the i ector. 
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(A) On arroslsi in clmrchyards,X. 388. 

(i) 1 Safti. ITvl. 

(A) [2 1/ist. I'KP. 653.] Where tliere is no such custom, jicr Note, C.J. 
tlic parson is to repair the cliancel. iPetise v. Prouse.] 1 Paym. 59. 

(9) The spiritual court has undoubted cognizance of neglect of 
repair of the church, churchyard and the like. 3 Pla. Com. 92. citing 
Jeffrey's case, 5 66. li a man resides in one parish, and occu¬ 

pies land in another, he shall be cliargcd to the repair of the church 
where the land lies; for he is a parishioner there, and may resort to 
the parish meetings (.5./?^. 67. Paget \. Crumpton. CVo. £'/. 659. 697. 
2 Roll. 289. /. 20.) : but no man shpli be charged to repair of die 
church in respect of laud which he has in another parish (5 Pep, 67, 
2 Roil, 289. 1. 30.), nor in respect of rent of land in lease to another 
in the same parish, for there is another inhabitant chargeable for it 
(5 Rep. 67.6. 4>. Mod- 148.) t nor in respect .of a 

light-house, J?c6oio v.^fcAerfcw, 81. . 
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Chwrffft. 

5. As to the vicars, it is ordained by a constitutioti of arch¬ 
bishop Winchelsea, that thfe chancel shall be repiih'ed by the 
rectors and vicars, or others to whom such repair belohgeih. 
Ziwf/. 253. 

Wliereupon Lindwood observeth, that where thei'e is botli 
rector and vicar in the same church, they shall contribute in 
proportion to their benefice. Lindw. 253. 

Wliich is to be understood, where tliere is not a certoiii 
direction, order, or custom, unto which of them such repawtion 
shall appertain. Lindw. 253. 

6 . And i\s rectors or spiritual persons, so also impropriators, 
are bound of common right to repair the chancels. This doctrine 
(under the limitations expressed in the foregoing article) is clear 
and uncontested: the only difficulty hath been, in what manner 
they shall be compelled to do it; whether by spiritual censures 
only, in like manner as the parishioners are compelletl to contri¬ 
bute to the repairs of the church, since impropriations are now 
become lay fees; or whether by st?qnestrations (its incumbents, 
and, ns it should seem, spiritual impropriators of all kinds, may 
be compelled). Gibs. 199. 

As to tins, it is said to have been the opinion of the court of 
common pleas, tliat the spiritual court may grant sequestration 
upon an impropriate parsonage for not repairing die chance!, 
5/, 29 f.'. 2. 3A.V5. 829. Yet by anotber lKM>k it is said, that 
tht? court of common picas did incline duit there could be no se¬ 
questration ; for, being made lay lee, the impropriation was out 
of the jurisdiction of the court Christian, aiul they wer^^ only to 
proceed against .the person as against another layman fi)r not 
repairing the church. 22 C. 2. 2 Ventr. 35. Am! by the same 
case as reported 2 Mod. 257. it is said thjit llie whole court ex¬ 
cept Atkins were of that opinion. Wats. c. 39. (1) 

On the contrary, Or. GtT/.ffW observeth, that impropriations, 
before llicy bcctnne lay fees, w'ere undoubtedly liable to sequestra¬ 
tion; that the king was to enjoy them in the same manner as 
religious had done, and nothing was conveyed to the king at 
the dissolution of monasteries but what the religious had enjoyed; 
that is, the profits over and above the finding ofdiviim service, 
and the repairitig of the chancel, and other ecclesiastical burtliwis: 

the ^neral Saving (he says) in the 31 //. 8. c. 13. rimy be 
Wirfended to ti saving of the right the ordinary in this 
^mi’euiar, whidi right he lindoubtediy had by the laW and prac- 
fiVc tif'the Church, Which said right is not abrogated by iniy 
stathfq'Whatsoever. ' 199^ 

'’And'he’db.4efWCth further these tbhigs1. That although (ns 
was expre^ly alleged in the two cases above rCfetTedf' io) this 

' • r-'nt niri )i /f I - j, 'I ■ ■ - I. I -. ; i_ 

' ' ‘ (i)''See'3piir£iiJtifl'tijin; hr 
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power Jiadi been frequently exercised by the spiritual courts; 
yet no instonces do appear, before these, of any opposition made. 
2. That in both the said instances judgment was given, not upon 
the matter or point in liand, but upon errors found in the 
pleadings. 3. That one argument against the allowing the or¬ 
dinary such jurisdiction was, ad tnconvenien/i, that such allowance 
would be a step towards giving ordinaries a power to augment 
vicivrages; as they might have done, and frequently did, before 
the dissolution. Gids. 199. 


Where there are more impropriators than one (as is very 
frequently tiie case) and the prosecution is to be carried on by 
the churchwardens to compel them to repair, it seenieth advisiibie 
for the churchwardens first to call a vestry, and there (after 
having made a rale for tiie repair of Ute cltuvch and otlier cx- 
pences necessary in the execution of their olfice) that the vestry 
do Jiiake tin order for the churchwardens to prosecute th<^ im¬ 
propriators at the parish expeiice. In which prosecution, the 
court will not settle the proportion amongst tlie impropriators, 
but atltnonisli all who are made parties to the suit, to repair the 
chancel, uiulev pain of excommunication. Nor will it l^ neces¬ 


sary to make every impropriator a party, but only to prove that 
llu‘ parties prosecuted have received tithes or other pr«>(its be¬ 
longing to the rectory sufficient to repair it; and they must settle 
(he jiroportion amongst themselves. For it is not a suit against 
them (or a sum of money, but for a neglect of the duty which is 
incumbent on all of them. Tlunigh it may be advisable, to 
make us many ol'lliem parties as can be come at with certainty. 

7. Repairing of tlic chancel, is a discharge from contributing 
to die repairs of the church. Tliis is supposed to be the known 
law of the church, in tiie gloss of Jolm do Atlion upon a consti- 
liition of f)thohon (hereafter mentioned) for the reparation of 
chancels; and is also evident from the gromul of the respective 
obligations upon parson and parishioners to repair, die fii'st the 
chancel, die second the church; which was evidently a division 
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Repairing 
tliu cliancel, 
a discharge 
from the 
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of die burden, juid by consequence a mutual disengaging of each 
fi’om that part which the other took. And therefore, as it was 
ileclared in serjeant /J(ivfc*s case, (2 lioIVs Rep, 211.), that there 
could be no doubt but die iinpixipriator was rateable to the 
cliurcli, for lands which were not parcel of the parsonage, not- 
widistanding hLs obligation, as parson, to repair die eliaiicel ; so, 
when tins plea of the farmer of an impropriation (2Ac5.730.742.), 
to be exempt from the parish rate becaase he repaired tlie dinncel, 
was refused in the spiritual court, it must probably liave been a 
plea ofiered to exempt other possessions also from clnirdi rates. . 
G*7«. 199. 200. 


8. If there be a chapel of ease within a parish, and some part Repairing 

of the iiarisli have used linte out of mind, alone, without others ^ 

* ' • '' pasp, no 
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of the parishioners, to repair the chapel of ease, and there to 
hear service, and to marry, and all other things, but only they 
bury at the mother church ; yet tliey shall not be discharged of 
the reparation of the mother church, but ought to contribute 
thereto: for the chapel was ordained only for their ease. 2 
Abr. 289. /. 50. (1) 

So in the said case, if the inhabitants who have used to repair 
the cliapel, prescribe that they have time out of mind used to repair 
the chapel, and by reason thereof have been discharged of the re¬ 
paration of tlie mother church: yet this shall not discharge them 
of the reparation of the mother church, for that is not any direct 
prescription lo be discharged thereof: but it is, by reason thereof, 
a prescription for the reparation of tlie chapel. 2 lioWs Abr. 290. 

If the chapel be three miles distant from the mother church, 
and the inhabitants who have used lo conic to the chajicl have 
used always to repair the chapel, and tlien* marry and bury, and 
have never within sixty years been cliarged to the repair of tlie 
mother church; yet this is not any cause to have a prohibition: 
but they ought to shew in tlio spiritual court their cxeniplion, 
if they have any, upon the endowment. 2 RoIPs Abr. 290. 
1 . 10 . ( 2 ) 

But if the inhabitants of a chapthy prcscrilx- lo be (li->eliarge(l 
time out of /nimf of iho reparation of the motlKv church, tind thoj 
are sued for the reparation of the mollur church; a prohibition 
lieth upon liiis surmise. 2 TiolCs Abr. 290. /. 22. Ifobart, (57. 
BroH'71 V. P(flfr?/y 2 Lcr'mz. 102. 

If there be a parish church and chapel of case witliin liie sanic 
parish, and the ciiapel of ea.sc hath linic out of iniiul lual all 
spiritual rights except sepulture, and this hath been used to l» 
done at the parish church, and therefore tlicv vi1k> have usvhI to 
go to the chapel of case have used time out of mind to repair a 
part of the wall of the churchyard of the parl.sh cliurch, and in 
consideration thereof, aiul because that they who are of the chaptl 
of ease have used lime out of mind to rejiair the chapel of ease at 
their own costs, they have been time out of mind discharged of 
the reparation of the parish churcli; this is a good pre.scription : 
and therefore, if they be sued in the spiritual court to repair tlic 
parish church, a prohibition lieth. 2 ItalCs Ahr. 29(1. L 30. 

If the chapel of ea.se hath used time out of mind to have all 
divine services except burial, and the inhaliitanis within the 
chapelry have likewise always repaired the chapel, and prescribe, 
in consideration of 35. 4rf. a year to be paid for the reparation 
of the motlicr church, to be discharged of the reparation of the 

( 1 ) Hobarty 66 . Seinhle^ .3 Mod. 261 '. 

(2) But see 1 Saik. 16.5.; for then the chapel of case shall be 
deeniocl coeval with the church. 
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.mother chuvcli; if tbe iuhabitauts ot' the chapelry are sued for 
the reparation of the mother church, a prohibition lietli uj)on 
this moilus. 2 liolTs Ahr, 290. /. 45. (3) 

T, \ IV. 7?a//and Crons. The inhabitants of a chapelry wiiliin 
a parish were prosecuted in tlic ecclesiastical court, for not pay¬ 
ing towards the repairs of the parish church ; and tlie case was, 
those of the chapelry never had contrilnited, but always burietl 
in the mother cliuixh, till about Henry the eighth’s time the 
bishop was prevailed on to consecrate them ii burial-place, in 
consideration of which they agreed to pay towards ilie repair of 
the mother church. All w’hich appeared upon the libel. And 
it W'as lield by Holt, chief justice, that tliose of ii cli:i])i'lry may 
prescribe to be exempt from repairing the mother church, as 
who'c it buries and christens within itself, and hath nevtr con¬ 
tributed to liie mother clmrch; for in tliul case it .shall be intended 
coeval, and not a hitter eri'ction In ease of those in the chupclrv : 
but here it appears, that the chapel could be. only an erection in 
ease ami favour (4* them ot tlie chaj)eh‘y; for they of the chupeiry 
buried ill the mother church till IKairy tlie c-ightli’s time, and 
thcii uiulfi took to contribute to the repairs oi tlic uiullicr cliurch. 

1 yf///{. 11) I. I(i5. 

t>. If two churches lu- uniletl, tin- reptUis of the scveiai 
eluirelKs sliall be maile ji-- thev were helbre tiie UJiion. 

/M.r. 12. 

19. Olliolm'i. 'I'hc archdeacon shall cause eluincels to be re- 
paiii’d. by tluvM \\lu) are bound thereunto. .Uh. 112. 

^\i i;,nihf.s. W’e iiijoin the archdeacons and their officials, that 
iii the ^isil.uio^ ofchuivlies ihcv have a dihcfent re-rard to llje 
J'duric of the chnreli, and I'specialiy of the chancel, to .'•ee if they 
want repair; and if they liiul any defects of that kind, they shall 
limit a certain time, fuufcr K fMtiullji, within uliich they sluiJl be 
U'paireil. Also they shall imjuire by themselves ot their officials 
in till' parishes where they \ Isit, if thcix- Ik ought in tilings or 
persons wliieh waniclh to be eorrected; and it’ tliey shall find 
any such, they shall correct the ''ame either then or In tlie next 
chapter. TAniL ">3. 

rahrir"' The llibric of the church coiisistolli of the walls, win¬ 
dows, and tovoring. lAutltv. 53. 

Vmh'v a i)ciiaU.y\ Where tl.ie penalty is not limiteil, the $ame 
i,-. arbitrary (saith Lindu'ood) : but this cannot intend here (he 
says) the penalty excommunication ; inasmucli as it concerncth 
tlic parishioners vt uniirrsos, as a body or wliole society, who Arc 
bound to the faliric of the btMly of the church; for the pain of 
excommunicalloii is not inflicted upon a whole body together, al- 
thougli it may be inflicted upon every person severally, whashall 
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ChureliM 
uiiitod. liow 
to hi' re- 
jiairctl. 
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tic«l jii4ge 
shiill eaiisc 
tlic- rcpaiis 
to be dune. 


(5) Srmh/r, ?r/.sT V. Crtv/t, ‘2 l,rv.tnt, 18<S. 
A \ t 
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L^^ftliip.j»^ua«.may be obs^iiryed^dK (ib 
t]^,<:annpt.faU u^^lhe ptwridiiofceA 
j\Sj& Yet ^lib ftPchdeacom in this 

(fjjie ^eick,(te w^wusv,ippxiropMi .a.p«iaUy,..th«)* after 

tnc^Inpiied whvicc sluiU'^ic'be 

perfpr;!)^ Tn uijtil; ifonopetent iepairatibn -shall f(e 

ixiacle: so th^^tjie'pjar^^l^op^ be punched by suipehsSob 
dr bit^dict ot the place. But if there are any partknilar'po^ 
si^s i^hp arp.l^upd to contribute towards the repidr, andsiil- 
, : thou^h^tljey be. able, are not wdling# or do neglect the sdme; 

sudh, persotw may be compelled by a monition to such contri* 

' bution, under pain of excommunication: that so the church 

may not continue for a long time unrepaired, through tlieir de¬ 
fault, j 53 . 

^ut this ^>VQS before die time that churchwardens had the 
sbeaal cliarge of die repairs of the church: And it seemeth now, 
[ 350 3 that tht^ process shall issue against die cburchwardeiisj and that 
tli^y may^Jx; excommunicated for disohediena*. {4>) 

Forasmuch as archdeacons and othi r ordinaries in 
their vi^^Ions, finding defects as well in the dnirchcs as in the 
ornaments thereof, and the fences of the churcJiynixl, :md in the 
iKHiscjf.of the incumbent, do command them to fio repaired under 
pcc'uniaa’y penalties; and from diose wlio do not obey do extort 
tiiie samo penalties by censures, wherewith the said defects ought 
to‘ lie rejiaircd, and thereby enrich their own purses to the 
(lapiagc, of the pixir people; therefore that iberc may lie no oc* 
ciisiop of complaint against tlu; archdeacons and other ordinaries, 
and their ministers, bv rciison of sudi (lenal exactions, and that 
it liecbnictb not ecclesiastical persons to gape after or inrich 
themselves with dishonest and jicmil acquisition.^; .we >\)rdain, 
that such penalties, .so often as they slmll he exacCed, shall -be 
cbilve^ei tp the ijsc of such repair^ under pmtv (tf' sus^iwion 
which thgy shall ipso facto incur, until -ilicy shall efiwj- 
lUaHy jissign whax was so received to the; reparation of the said 
defects.//Aid. 52'!. . . 



. 1 . 1 ' J evei^ rtltreh.yearB,'in hie oww 

j^Yh6i\t doiK, . .1 ! i ; ' 

I And b^ 

to certify the nigh cd'rhraissioners -for (OOhsess e^cksinstioai^ <cvdry' 

w ’jsairt.^btlwhrt, ^tBiihdibr: ttey 

_—,—.- . -T-P yn t- ' 




Thpspirajt^},poui;y.p^^ payment pf a tiax Wr 

but not for building a church. Case of ChuTchumd&n* nf Si. Ann's, 
Westminster, I Lord Rn^^im. 1J2., 
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No prohi' 
bition in 
case of re¬ 
pairs. (5) 


should And tiOii'emaiti iml*^^iredJ ahd ihe 4^d slrhames 

oft the ^^kies fiiulty thfefdrtl' 'U^tl Vhi^h the high 

commissioners were dMi#6d by'lhef’^id c^bn esS'<^icio mero io 
seud for such parties, and cdnijJel''them 0 obey ^ just and 
lo^fiih'debreus of the ecole^lostiea)' orditiar^’ mwd^g such cer- 
tilteatesL—»the 16 C. c; II. tHe hfeh commission court was 
abcdidied j so that the'cdgniaKin^ tliCTeof now resteth solely upon 
the eccleBiasticqi judge. 

Uj. By (he statute of circumspecte agatis^ 13 Ed. 1, st. 4. If 
prelates do punish for that the chttrch is uncovered, or not con¬ 
veniently decked, the spiritual judge shall have power to t^e 
knowledge, notwithstanding the king’s prohibition. 

The Church'] This is intended not only of the body of the 
church, whicli is parochial, but also of any public chapel an- 
ntjxcd to it; but it extendeth not to the pnvate chapel of any, 
though it be fixed to the diurch, for that must be repaired by him 
that liath the proper use of it, for he that hath the profit ought 
to l)ear the burden. And this the parishioners ought to do, by [ 367 ] 
custom known and approved; ami the conusance ^heiwf is 
allowed to the ecclesiastical court by this act. 2 Imt. 489. 

21, Ctin. 85. The churchwardens or c^iiestmen shall take, 
care iuid provide, that the churches be well and sufficiently re¬ 
paired, and so from time to time kept and maintained, that the 
windows lie well glazed, and that the floors be kept paved, plain, 
and even. < 


Church- 
warilens’ 
duty there- 
ill. 


If the churchwardens erect or add any thing new in the church, 
as a new gallery where there wjis none betbre, they must have 
tile consent of the major part of the parishioners, and also, a 
iiceiaoe of the ordinary. 1 Mod. 237. [Grorc« and anotjier v. 
/Cectar, §*ci of Hormey^ 1 Hayg. Rep. 188.] 

But as to the commdii reparations of the fabric or ornmnenfs 
of .ihe cbnrch^ where nothing new is added or done, it dotli, not 
appear that any'consent of the major part of the parishioner is 
nccessoL'y : .for to this the churchwardens are bound by th^r 
office, and they are punishable if they do it not. 

iif the malor part of the ptu ishioners of a parish, where there 
are four belis, agree that tnei^ shall bc made a fifth Ixill, and 
thisiJisvmad&lJiccortUndlys^ and they make a rate' for.pjiyihg ^pr 
the.samd; this'shall 'bind thb lesser part of the parishioners,, 
although they agree not to ic^^'fbr otHerh'iSc apy oMnafo per¬ 
sons may hWerany thing,intended to be done for ijie oriianiept 
of thcchittrchj' 2 ito/IPairf/jj'. ^1. . 

And although chui'ChA^Artlens are hot charged with the repair 
of the chancel, yet they are charged with the supervisal tjherepf, 
(o see that it lie not permitted ’to dilapidate and fall intd deday'; 

--—--1 ... i:— 

t » ■ ’ 

(6) Sec Com. Dig. tit. ProhibUion, (^G 2^') 
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and when any such dilapidations shall happen, if no care be 
taken to repair the same, they arc to make presentment thereof 
at the next visitation. 

If a church be so much out of repair that it is necesijai*y to 
pull it down, or [if it be] so little, that it needs to l)e enlarged, 
the major part of the parishioners, having first obtained the 
consent of the ordinary to do what is needful, and meeting upon 
due notice, may make a rate for new building, or enlarging, as 
there shall be occasion. This was declared in the 29 C. 2. 
all tlie three courts successively; notwithstanding the cause was 
much laboured by a great number of quakers who opposed the 
rate. 2 AW. 222. Gibs. 197. 

And the proper method of proceeding in such case soemeth to 
be thus: iiamelv, tliat the churchwardens first of all take care 
that public notice be given in the church for a general vestry of 
the whole parish for that purpose; which notice ought to be 
attested and carefnlly preserved, as being the foundation of all 
the subsequent proceedings. At the time and place of meeting, 
the minister aiul cliurchwardens ought to attend: and nhcii the 
parishioners are assemblcil, the minister is proper to preside ; 
an<l he, or one of tiie churchwardens, or such person as shall be 
appointed bv them, ouglit to enter the orders of the vestry, and 
then have tiiem road and signed. And agrccal>le tlicrciinto, a 
petition tt> the ordinary t<>r a faculty (silting (brth llie p.n licalars) 
should he drawn up and signed l)y liie minister, elnirc hwardens 
and parisliioners present mid approving llieivof. Wliercuiiou 
the ordinary will ixsne a monition, lo cite idl persons concciaicd, 
to shew cau‘*e whv a faculty sliould not !><' granted, (.'[nm the 
return of which citation, if no cause, or not sunicicnl cause is 
shewed, the ordinary will proceed to grant a faculty as is desired, 
and as to him shall seem good, ((i) 

(G) See infra IRatc. If the nuijer part of a parisfi at a 

vestry agree to make repairs, the others are hound, though it be to 
find ornaments, as new bells, &c. (‘2 lioi. 291. L 20.) ; but bells arc not 
mere ornaments, for they are as necessary as tlie stct‘|)le itself. 
Woodward v. Makepeaccy 1 Salk, Rep, Kii. A rate by the church¬ 
wardens only is not suHicient, if the purj.sb refuse. . pierce v. PrvKSCy 
1 Salk, Rep, 16.5. Duh. 1 Ventr. 165. 

Groves and Wright v. the Rector^ «S:c. Hornsepy 1 llugg. Rtp, ii^8. 
was a case in which a large majority of tlie parishioner.-!, assembled 
in vestry, voted that an application should he made to the ordinary 
for a faculty to erect a gallery, for accommodation of the increased 
population of the parish, whicli was distinctly proved by the building 
of new houses, and the many applications to churchwardens for pevvs, 
which they were unable to satisfy from want of room. It was objected, 
that such a gallery would cndaiigcr the fabric and darken the. pews; 
but not that the cxpence would hurthen>tbc parish, nor that the syra- 
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ViJ* Church seat 

1. Before the age of tlie reformation no seats were allowed, 
nor any distinct apartment in the church assigned to distinct in¬ 
habitants ; except for some very great persons. TIic seats that 
were, were moveable, and tlic property of the incumbent, and so 
in all respects at his disposal. Mmiy wills of incumbents are to 
be seen, whereby they did of old bequeath the scats in the church 
to their successors or others as they thought fit. Athon and 
Lindwood are silent in the case. The common law books men¬ 
tion but two or three cases before this time, and those relating to 
the cliancels, and scats of persons of gi’eat quality. Johns. 175, 
176. Ken, Par. Ant. 596. 

2. And generally, the seats in churches are to be built and 
repaired as the church is to be, at the general charge of the 
parishioners, unless any particular person be chargeable to do the 
same by prescription. Degge, P. 1. r, 12. 

3. And airbougli the freehold of the body of the church be in 
the incumbent thereof, and the seats therein be fixed to tlie 
freehold; yet because that the church is dedicated to the service 
of God, and is for the use of the inhubilauts, aiul the seats are 
erected for their more convenient attending upon ilivlne M'vvice, 
the use of them is common to all the people that pay to the repjiir 
thereof. (7) And for this reason, if any seal, tljoiigh athxed to 
tlic church, be taken away by a stranger; the clmrchuardens, 
and not the parson, may have their action against the wrong 
doer. IVots. c. 39. 

4. But the authority of appointing what persons shall sit in 
each seat (8) is in the ordinary; who is to take care to order 


Original of 
the distinct 
property in 
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Com. Dig, 
tit. Esglise, 
(GS.)] 
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nishop to 
dispose the 
same. 


nictry and proportions of the church would be violated. The objec¬ 
tions made were rebutted, and the faculty was decreed witltout costs. 

A rate to reimburse churchwardens sums expended or to be ex¬ 
pended on the parish church is bad on the face of it, as in part retro¬ 
spective. The Kmg v. [{au'orth (chapelu'ardt'nsX VlEasty 556. 

(7) A parishioner lias a right to a scat in the church without pay¬ 
ment to the parish; and in a proceeding against churchwardens, 
to oblige them to furnish a parishioner with a scat, the return that 
there was no pew vacant might have been sufficient; but the mere 
offer of permission to erect a pew is not, if there are existing pews 
improperly occupied. Walter v. Gun7U‘r & Drurg, 1 Hogg. Pep. 317. 

(8) In Grovesz.nA Wright\.th£Rector,6zc.otL Hornsey, 1 Hagg.Rep. 
394. the parties opposed to building a gallery in the churdi objected, 
inter alia, that the churchwartlcns might put different families into 
the same pew, as the pews were not appropriated by any faculty from 
the ordinary; but lord -Sfeiec// observed, that they did not say that 
they were not so appropriated by custom, or by some other title which 
the court would respect, till it was disputed in a tegular atid proper 
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all thingsappei'taiuiiig.to divine tiervicti, so that, the s>ervice of 
God. may bo best cel^rated} tliat there he no coiiteiuion in the 
church) and Uiat all things h& done decently and in order: for 
hC) having the cure of sciula» is presumed by tlic law to be a 
person that will have a prudent regard to tlie qualities of men 
in this case) and to give precedence to such os ought to have it. 
Jferfs. c. 39. 

In the aforesaid case of Corven and Pym, it was resolved) 
that if any man hatli an house in a town or parish, and he and 
thoae.whose estate hejiath in the house liuve had time out of 
mind a certain pew or seat in the church) maintained (9) by 
him and them; the ordinary cannot remove him (for pre¬ 
scription maketh certainty the inotlier of quietness), and if he 
dO) a prohibition lieth against him. But where ther^ is no pre¬ 
scription ; there die ordinary, that hath the cure and clturge of 
souls) may for die avoiding of contention in dte cliurch or chapel. 


manaer; that they might be appropriated by prescription, or by pos¬ 
sessory r^ht on ailotment of churchwardens. That a prescriptive 
title could not be altered by any authority ; nor a possessory title by 
the churchwarden alone, thougli it might be by the ordinary. The 
incumbent Itas no authority in seating and arranging Ills parishioners, 
except as an individual member of vestry; nor are the churchwardens 
Sound to follow the directions of the vestry, though at the same time 
their sense and opinion ought to have weight with them: but the dis¬ 
tribution of seats rests with the ordinary, whose olficers the church¬ 
wardens are, to place the parishioners according to their rank and 
station, and are subject to his control if any complaint is made against 
them. Pettman v. Bridger, 1 Phill. Hep. 

(^9) To exclude the jurisdiction of the ordinary from die disposal 
of a pew,.it is necessary, not merely that possession should be shei^'u 
for many years, but that the pew should have been built and repaired 
time out of mind. Stocks v. Boolby 1 T, R. 423. TIic possession must 
be ancient, and going beyond memory, though not beyond the high 
legal memory. A person claiming a pew must shew either a faculty, 
or prescription which will suppose a faculty; but mere presumption is 
not sufficient without some evidence on which a faculty can reason¬ 
ably be presumed. > The strongest evidence of that kind is the build¬ 
ing,tmd repairing time out of o?ind; for mere repairijag for thirty or 
forty years will not exclude the ordinary. Per lord Siowcil^ in 
Wgiflter T< and Dpiry, .l Rep, ^^1%. If any repairs 

have bqen required within, memory, .thpy must bo proved to have 
beqn numf . qxpqqce of tl^e party ae.tdpg up jdie prescriptive 

righ^ f^ejre .^j^paqey does.not anne^/b^ws to phftiquiar houses, 
fqr PW ^c,.fa|niU«,,o<m^y the same 

pew^fPT wlsss 

the >oh^it4ntft ,of hoi^e pew,,for then, 

thq ..the 

sary, seems undecided. Pettman v. 1 





and die moi’e quiet and better service of God, and> )>iacing ot’ 
men according*' ro iheit qualitii^ and degrees, take order for 
the placing of the parishicmers in the Chirrch dr Chapel public, 
which is dedicate and cotisccitite td ihC service of Gcitr • S 

S02i ■■ ‘ ■■ - 

For the disposal of the seats iii the nrtve 'of die ehurcli np- 
pcrtaincth of common right to the bishop of the diocese; s6 
that he may pWe and displace whomsoever he pleasetli. 2 RolVs 
Abr.sm. 

5. But by custom, the churchwardens may have the ordering 
of the seats, as in London; which, by the like custom, may ^be 
in other places. Wats. c. 33. ' 

For a custom time out of mind, of disposing of seats by the 
churchwardens and major part of the parish, or'by twelve or 
any particular number of the pai'ishioneis, is a good cuJitom; 
and if the ordinary Interpose, a prohibition will lie granted. 
Gilts. 198, 

But the churchwardens must shew some particular reason, 
why they are to order the scats exclusive of the ordinary: fw 
a general allegation, that the parishioners Imve used to r€|>a!r 
and build all the seats in the church, and by reason thei-eof the 
cliurcliwardens have to order and dispose of the seats, is 
not suiBcient to take away the orilinary’s power in disposing 
and ordering the seats (1); because this is no more than the 
parishioners are bound to do of common right, to wit, building 
and repairing the seats, for which tlioy have the easement tmd 
convenience of sitting in them. JVats.c.SQ. 

But if through the increase of inhabitants, more peivs or 
galleries be rietessary; it is sfiid to be agreed, that the cln'il^i- 
Wartlens cannot erect them of their own head. Soihe siij-, it 
cani|<jl , 1 x 2 done without the licence of the ordinary.' 'A'lVd 
dejg; if t(ierc be a disput<^ wheUicr more pews arc nectary,, 
or wWe they sliall.be placed, the ordimuy is sole judge jpiibat 
aise. (2) But if-die incumbent, churchwurdcins, parif^h- 
ioners do unanimously agree, tliat more pew& arc nece^ry, and 
that they be fixed tn siich aj^ace ; it doth nut . d'ot 
there is dtiy tteWsfef^ 'for the ordinary’s there 
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gallery, fhc ;churfeHi 'tiV Iwb'olfti 

niddatioh; ^lyeiV,‘*ft 

f^euhy mi^' feteram'fo’ ^ Wailf§fldfttlfWlUli 

Stkudihg'his'Bp^jiliuon; 'fbr‘<B8 Wtidoc^ ^ 

chbrchwatdehs 'ine’ljdUrtd‘tb r^lm with '^fcdn^ent of vHtrV. ‘‘'Ihiwir* 
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cftti be no need of a juds^e, where there is no controversy. 
Johns. 168. Ayl, Parerg. 484. [1 Sff/Ari67.] 

6. If a person prescribe, that he and his ancestors, and all 
they whose estate he hath in a certain messimjte, have used to 
sit in a certain seat in the nave of the church for time out of 
mind, in consideration that tliey liave used time out of mind (3) 
to repair the said .seat: if the ordinary remove him from this 
seat, a prohibition lieth; for the ordinary hath not any |)ower 
to dispose thereof, for this is a good prescription, and by in¬ 
tendment there may be a good consi<leration for the commence¬ 
ment of this prescription, iilthongh the place where the seat is 
be the freehold of the parson. 2 RolVs Abr. 288. 

But if a person prescribe to have a seat in the nave of the 
chnrcli, generally, without the .said consideration of repairing the 
seat, the ordinary may displace him. 2 Itoll’s Abr. 288. 

7. A seat may not be granted by the ordinary to a })ei'son 
and his heirs abolutely (1); for the seat dolii not belong to 
the person, but to the inhabitants; otherwise, if he and his heirs 
go away, and dwell in another parish, they shall yet retain the 
seat, which i.s unreasonable. Gibs. 1})7. 

8. A seat in the nave or body ol*a church, may be ])rescribed 
for as belonging to a house. (.’>) 'fliis tioetrine was heretofore 




1 Umjfj. Rq). 322. 1 Pkillim. Pep. 320. arc. 

(4) In jprahin v. Tntdum, Poph. Rrp, 110, prohibition was granted 
where the ordinary had granted a se.at to out? and hi.s heirs: for the 
seat docs not belong to the person but to the liouso: lor otherwise 
when the person g(>c.s out of the town t.) dwell in another plaeo, yot 
he shall retain the seat, which is no reason. 7^. IS.Jnc. See 2 Roll. 
Abr. 287. Stocks v. Pooth, 1 T. R. 432. S. P. 

In Langley v. Sir Thos, C/iutey Raym. Rep. 246. Prolubition re¬ 
fused to libel for sole use of a pew, to which the churcliwardens 
would have appointed another person than the person appointed by 
the ordinary, because (per 3 of 4 the ordinary hath jurisdiction, 
and the churcliwardens cannot justle out his authority, when tlie 
privilege is claimed only for defendant and his family ; because as to 
him and his heirs a prohibition lies (^Pophamy 140.): and if the plain¬ 
tiff is grieved by the sentence he n>ay appeal; for the common law 
court may determine a point on the canon law, if tho party may 
appeal. May Gilbert,.*! Bulstr. Rep. I.*)!. 

(5) And per lord Kenyon, a pew may be annexed to a house by a 
faeiilty, as welhas byi^prescription, which supposes a faculty; and in 
that^oase may be tran^erred with the messu^o. And his lordship 
said, he bad seen a faculty d'or exchanging seats in a church, which 
were amicxed bo houses.-. Stocks v. Sooth, I T.R^.iSl. In 2at- 
tersai r.vKniffkt,A..Phill, S^. ^^7.t the cOurt said, no gift of a pew 
is good without a faculty. Sogers v. JhoohSf 1 T, l^p. hSh twte. 
Great inconvenience has beeik . found to arise from annexing pews to 
houses; the houses become ddapidated t ^tbe ikihabitante^ Or them fail 



(ZEtfmn)^. seoac 

doubteil, and dspmetimes denied and over-ruled, with regard asbciong- 
to tlie general right of. the ordinary, and the jurisdiction of the 
^iritual authority; but it seems now to'be the. doctrine received. 

Only, the reparation of it by the person pleading such prescrip- [ 3 

tion, and praying a prohibition thereupon, must of necessity 
be alleged here; because the ordinary in the body of the church 
primd jaetp hath the right, and nothing but such private repa¬ 
ration can divest him of that right; which right stands good 
and intire (notwithstanding possession and use time out of mind) 
if the parish have but repaired. But it hath been held, that 
in two Cfises, reparation need not be particularly pleaded; first, 
in case of prescription for an ile, because (say they) by the 
common law the particular persons are supposed to repair, and 
so need not shew it; and tlie foundation of tlie right maybe 
for Ollier causes than repairing, as for being founder, or having 
been contributory to its building: but this is not out of question. 

The second case (wliich hath often been declared tor law) is, 
where an action upon tlie ciisc is brought against one who dis¬ 
turbs another in his seat; which disturber licing a stranger, 
and having not any right primd facie^ the po.sscssion of the 
other is a sufficient ground of action, and it needs not be alleged 
that he repairs. Giha. 197, 198. (fi) 

Thus in the case of and Taylor^ E.'2“j. 0.2. On a 

special action iqinii the case, against the defendant for disturb¬ 
ing the plainlilf in Ins pew, which he claims by prescription as 
appurtenant to bis messuage in the parish; the declaration sets 
forth, tliat the plaintiff and all tliost* whose estate he liath in the 
said messuage have time out of mind repaired llie pew. A ver¬ 
dict w'as given tor the plaintiffi subject to the opinion of the 
court, upon a case w'hich stated that at tlie trial there was no 
evidence given that the plaintiff, or any of the owners of the 
messuage, had ever repaired or been obliged to repair the pew, 
or that the pew had ever wanted repairing. (7) The question 
was, whether the pl.aintiff can maintain this action without 

in their circumstances; new houses are erected, and the occupiers of 
them want pews. It is very desirable, tliat after due time has been 
given as encouragement to those^who build them, that seats should 
return to the disposition of the ordinary. The form of the grant 
should be “as as they et»iti.nue inhabitants of the parish, or as long 
as they continue inhabitants of the parish and occupiers of the messuagee 
stqtedf' the former of these is the more usual, as it givesmo notroii 
of annexing to houses. Persons having pews appurtenant to their 
hOuMs, cannot let them to nonresident persons, and thus by contract 
defeat the general right of the parish. Wdker v. Ouhn^ and another, 

1 HaggJJHep, S17—S19<'^and cases in nbtis. 

(6) Roll. Rep. and sOe 962. note a. ■ 

(T/'See Pettunan t. Bridgtrj 999; ' 



tm, that as thi^^|raa>e^ <yjio|W% »ni,i(dH(,‘i|ifi'fcii<io» 
s»ere Wyi^ger. am tb(»^. Waa^qo wcearity U> ptt)ve 

aiiy i^pluiiBl;ia^ ^b«it a great diiferenee b^e<2ki:^ati 

actipii 4 ^ui 8 t^ a suai^iar, a eonM wi«h '4kd ordiqaiy in 
proldhltK>ii; % afr cqmiQB Uw |he oidku# has the ilispaaol 
of all the seats in the chur^: and .atdii^^h th^ .be .WUt 
and repair^.at the dw whole parish, yet. that-lwill 

not oust 1^ ^of his jtn^ietion, tsid d^ereitnie a spectid tide 
t 3 ** ^wed .against him by building or 'rep^ii^ ' tlte 

butpQSfleaBioQ. ^ne is sufficient i^ainat a mera stranger. 
And of 4ns opinion was the oourt; who eaid that -diis being a 
possessory acpon agmnst a.stranger and^^a mere wrong dwr, 
the plfuntiffi obt ol^iged to prove any repairs done byTiimself 
or others whose estate he hatli; for it is a rule in law, that one 
in possession need not to shew any title or consideration for such 
t possession against a wroi^ doer, (m) But it is otherwise wliere 
oue daims a pew or an lie against the ordinary, wlro ut^oobt> 
hath primdjacie the disposal of all the seats in the churdi: 


{[ai) Possession must,however, be undemtoodaccordingtoiheau^ct 
niatter, and in this case must be supportcdnyatitle d^vedaithcr from 
f^rintion or a faculty. Stocks v. Boo^ 1 T. ^ But pos¬ 

session for thirty-six years, [of a pew claimed as appwismml to a m»~ 
m tke wrUht'^ waa holden to be presumptive evidence of a pre* 
i^crtptive rigot,m a c^sc where the church had been rebuilt about fiuty 
years before. ^.451. Boffersv, Brooks. Yet in a later case, it appear* 
n?^tbat the seat itsclt was biUlt thirty-five years ago, for the aceom- 
moO^ion of the plaintiff, and to put an end to a dilute between two 
fimOie^ this proof was holden to rebut the.presumption irhteb would 

a possession, Grij^ v. 

5 T Rtpf 296. [A possessory right in a pwr is sufficient to maintain 
® *!^*fe^***®^ * mere disturber, but not against the churchwardens 
and ordinary i though if the churchwardmts causo l e asl y disf^ace 
Bjwob® i” ordinary will reptacertbem. Pettman v. 

Bridpr, ai6., 18U« An uninterrupted possession of a 

pew for thirty years unexplained ta presim 4 >tive evidence of a pre- 
sedptive r^^t tp the pew, in on action on the case for a disturbance t 
b^ut that pr^umption may be retputtech by proof that prior to that 

exwtenoa, iiqpsrf ^ Btrooksf X 
wdlaot Upfor entenago.paw, becauaa the {dahHiffhas 
MPOssipOf the po ji seisie o of tba church being in the 
M^.r.V^n a libel in the- cooiisterifd oourc, for 
(gii^ to o pew, (he court adjudged tkis 
tBa? |ih l iotij B f aiM^ adaseiwhad Mwdant not to sit hi 
cggabofiiWMa mtmd ^ sttit«sea, bus adinoidiffied 

egm iSbeae^smteoees were held 
..........JSWMPtigf (ho pl aia ttf* av.r%h» i«>4Mi aetioii farw dis*- 

turbance between the sMPMbpiftie*. 


«hPr.-tw 
npt.ffie 


(#e 



•4 

Aeiihmmiom, ^ 

dit a^ £MihoK|]»^flifti«a 
imidf haA^ am <loiM» (9f ^ Mh 
in rcspebt of lile-iilihbbkiftnis tbe^«tf:«l^^ if 
lintv»«<3al'in afi be' bj ^ iCif 

ittaiaihei<p|i<^. >imi^l99^ {o) V ^ •’' ' 

:' 'i(tv;^s^«e(it 'i» the ehttrdf^ ab^ I^Kot^ injft seat miy^be 
euribnil^i - 'IfettB ivwas ^clare^-iri tase'df C^lefim ii!i^ 
Mutie», Mt^ChtL Carieton claMd tliei^^r iti a 'nes^ 

I^tttMZ dhrtwbed The e^hbiil9H3|» of ah 

bb>o» to. €!bde<»it, alf m^fttetr shoula be^^detetifihved befo re 
hiea^ But ^resoriptioiY ifias sumked/- and.dierett^n pr(^ibitid)i 
idbfeiiiBed^ baoauge^arwoli the pHority iti the-seat^ wrtlHr^ett^qi^, 
may bo:daM&ed pi*escription. JVby. is, Ij<kdh:¥l^, • ^ 
ill.- l>r; 4]hi«09i«SHcrt6, that the seats in tiie diancid are micidf 
the GhspasitsoB'of the otxliuary, in like manner ss those 
Ixidyai llieehurdi.' Which needs only to be mentioned 
>«ith); bacBi^iee there be no real ground tor exemp^dg it ftohi 
the power of the ordinary j since tlic freehold of the church 

(m} Bafimtm,! ILev.l^. [1 <9&£.281.S‘.S; C.' 

'(9) ( Pk^* S3d. ore. per lord Cdhe, in Brmenl, aind 

(p) 8i4a/f, 96. Ill S» €. ^ Kdt. 942. [ J^arratd'v. Kew^ Cor the Idj^' 
bitaatiMky hare t>aik the lie, and may be bound to repair !(.. lint 
the ooavr doubted-if euch jx'escription would be good for a seat in 
the-Baro’nf the eharch; Sid, ib. In ^he court of exchequer, i^w^ 
heidt that apear in die Ue 4i a cliurch may be prescribed for a^p<> 
purtenaat to a hoiM* eut'of the parish. Davis v. Porr^i 

JiepA4i [iHid aeu Daim^^i Dee, Cro. /cc. 604. os Chset'V^ oii 
arguendo ia‘i Bi Sf A. R^i SOi!* ’, but qiuere, as to a pe#"fn 
body. An^action at aoiOMon law will not He for disturbing a^thef 
in the posyesMea of a pinr, unless the pew is annexed to a hJlh^ili 
the pfwish. Maidimtnngi bart, t, OUeSt 5 Bar. and A}d, Dep, ^i^ 
And €«d4 iaM>ned to th^ that the remedy forlntrtmo^ihto 

a p«w, beii^^hy Mtion an the case, and not by actiotl^oC tri^ass (see 
1 ehewed^thit a pe« is annexed to the house as an ease¬ 
ment. Am$6U Ip y j^ i fe dg y. 327., an a^Qi^ftt that, a pertt 

has.beeU'frdfnf^taee'faiiaem to a bouse, i^ he^ siiff- 

oienlyai iaelMdhiig 4b». 4>iieaoite|>t4hat it had beau u4j^ oc^ui^di 
and rewrwl ftawi. tieia ^mseioeialt • Agdor ^ 

quieiea ia pe ae e w » Q i n-o£^4.paw^ • 

^ eo^iBai^f<«.i^»foMbe«ettracaDnet;^ 
baa done s^v»Na«.^ liMbesifadikM^ 

banyda #‘4Mrf 1 

chiycbwigihMW»jiWiiq(ft|||1il|t MMs M^bMUPfipuii 

p e wW 

under A.^ JNoa'at^Jtfettaga^ gtoiyd.ggml '» ' 
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n^uc^ ;fij^hoUVpC %c ,J)i 4 ;ic^?j 5 ; I?ut 

W«5 tiinders j^ 9 t tlie . jiijtnorityM, j.a ,,chui;ch> 

and t^cvd’ore not tb^1ia;icel. An^ ip ong of ppi; roc^oifls 
he i» ,avci»Vi^Iipl>^#iiijcy*a tunc, we f^n4 special licppce 
issuecf, jpr t!»P ei'ectii|g sea^s.Jn the chancel pi* a clnu'ch) to¬ 
gether with the, rnlgs and directions to be observed thtirejn. 

pibl^d. , 

And Dr. argues tp tlie sainc purpose: although tlie law 

(he says) seems now to be settled to the contrary. .JV( 4 ts. c. 39- (1) 
ImpropriA- 1,^. Thg,parson» pr rectpc.impropriute, is jutitled to Uie chief 
gf^t. in tlipchancel. TJiis was resolved by, the cqurt. of king’s 
b^ch, ^ in the case of Hall andthat,so it is of 
cp^u^ 9 P fighh to liis repairing the chancel; hut it 

yyas ,^eclared ,,at die same time, that by prescription another 
paiishioner ^iiy have it. 153. Johns. 261. 

Viear’sseac • 13. In some places, where the parson Repairs the chancel, 
fnthechan- vicar by prescription cUiims a right of a seat,for his family, 
and, of giving leave to bury tliere, and a fee upon the burial of 
gny corpse. Johns. 242, 243. 

' ,^s to die right of a seat in the chancel, it was originally in¬ 
herent in every vicar. For before the reformation, the hours 
pf thp; brqviary were to be sung or ,said in’the chancel (not 
body of the church), by the ex'jirc,ss words of a opnstitu- 
tipft pj' archbishop \VincheIsea; and this wjis to be done, not 
only on Sundays and festivals, but on other days, by another con- 
s^Ution of the said archbishop: and these hours were to he sung 
pc . rehe^i*sed, not by die vicar alone, but widi the consort and 
^iftance of all die clergymen belonging to the church, whicli 
.\VQre. die ecclesiastical family of the vicar. So that it is evident, 
that a^l, vicars had a right of sitting there before the rcibrmation, 
4qd by^,consequence must retain this right still, unless, it uj>pear 
Ugit,they,have quitted it: and if ihey lmvc not lor forty years 
used^e ciAt, this breeds a prescription agiiinst them in 
the ecclesiastical courts. In many chancels oi'c to. be seen die 

i (D In Cl{ff(^d V. Wicks arid Townsend, 1 liar^and Aid. 498. it 
was held, thatch general grant of port of the chancel of a church by 
a lay impropriator to. A,, his heirs and assigns, is not valid in law; and 
therefhre 8uCh‘ ^raptCej or fhose'cl^miing under him, catilHo^ maintain 
foi'ptilHrigdbwn hfs or their pews there eredted; for If such 
aWaridwwe’-^Pd; lt‘woald take* the-feliartcelentirely hut of the 
}ulri^dti0it4>£’tbe('itt’ditiary, so thaC it ' might be desecrated or filled 
«ith^eiM«ifhiqh>riughti deiscend <ta stvangata and- exclude the ^rish- 
ijWPP?*J Tb^iWWt^cel^jVaS'jwMdienable by thfe rector wHhQi^t consent 

flwidi^splutipo.-pfftbft {pona^teriie* fe.^iidphe 
general saving in 31 H. 8. c. 13. § 4. leaves this right as it existed 
before: id. v. Brtd^^y 

«epra, 359.^4^.) 



iHibieijt ^ts Qif stflUs iisM'g' the Vibab and his brethren in 
|)erftrrmirt^ t-ell^us^’oiTOes, like tli6se Vhich reihaih In 
the oUl choirs of cathedral and cbHe6i|ite chilrches ; and from 
hence it that canhelli^s and cAdri(.l‘ ^he'chancel and the cfioir) 
hi'e iVordS of the sartie signifibatioh. Ttiis being the place 
ivhbre the body of the clergy of eVery Chtirch did sing, or at 
least rehearsed their breviary : and if any commqn parishioner 
may' pi^escribe to a pew in the chaftcel^ much more may the 
vicai*.' JoTiJis. 243. . t 

As these seats were placed at the lower end of the choir or , 
chanceh fbf the daily.use of the vicar; so at the upper end stood 
the liigli altar of every *ehurch, where, as the vicar or his repre¬ 
sentative was' obliged to celebrate mass every Sunday ahd holi¬ 
day of obligation, so he might do it every day, if there wm 
occasion, or if he plcasetli; so that it is clear, the use of the 
chancel whs entirely in t!»e vicar, whoever repaired it; and ■ 
therefore no ^vender if the pavement were not to be broken 
up without liis leave; and that thereupon ho should acquire a 
right of receiving what fees were due on such occasions. And 
the reformation left the rights of parson and vicar as it found 
them. Johns. 244. 

It is therefore a veiy groundless notion with impropriators, 
that they have the same nglit in the great chancel that a nbbfe^ 
man hath in a lesser. (2) These lesser chancels are supptfefed 
by lawyers to have been creeled for the sole use of these ptAle 
persons; whereas it is clear the great chancels were origindlly 
for the use of clergy and people, but especially for the celebra¬ 
tion of the cuchai ist, and other public offices of religion, there 
to be performed by the curate and His assistants, fbat die 
parsons repair these great chancels, doth not at all prove tJieir 
sole right to them; Tor they were bound originally to repair 
the church as well as chancel; and of common the re¬ 

pairs of the church are still in the parson; it is custom only 
eases them of this burden. The ordinary hath no powdr to 
order luorniiig or evening prayer to be saiil in noblemens chan¬ 
cels, but' hb can order them to be said in the gUerit chancel. 

JoA«s. 244,245. , ^ i 

14. If any , seats annexed the church be nulled down, the 
property;of the uiateriojs is m die parson, giid he piay make use 
of them if they were, plaoeyd ji|t theehurcU by anyone of hU own 
head, witliout legal fauihority ? but for the seats erected.by.tn^ 
pari^ioners by good authority;• it soemeth that, the prdpeirty of lbc 
materials upon removal is in die parishioners* pegged 1. 

If anv heads shall pt^ume «6'f)hU6‘kny 

—---- ■ \ T'f - ' > . >... -T- \ ’5''.!*? ■' . /u.'f-.n 

(2) See Clifford y.Wickst svpra^ 361. rtc^(l'X ' 
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E’SflS.];; pvJM'W 

or t(W higli ; It may* J)UIW t)v 

pr.bi? a!¥j*«son,|pr,Lyi* W* ppiji^ppt|pfilie 

parson : for, WW“ 9 WfffiWPrW«|f-'W,Wft,?U^ tf}) 

it,,ai;« i&Uiap^sp^i,; a^^^erejbve fl jtuiv pi^suiuc, 10,9^ 
dowany se^^ri^nexpd to ;tlMi^ ehurc)^ tUp may 

action of trespass iigamst ttie misdoer (ihoiigli lie ibrnK^Jy ' 
upL)}. if be: do, it, w^^pjut tHp parson’s cp^usqjtf.or prdj^r )tlie 
opdiparyi butif tbp^itt besot loose, be ihift biu{|, jt.^^y,tqmpyei 

, Iji tb,e.CAse of ^bson and nrtff/Ui ‘au.act^n 9 ,f ,tresp^§s^ 
b|rougltt,by Qibson,. for, breaking and cut^^in picjOps lug 
and.taking away; the ^Ipfendants pjleaucc4 Ui^t tli^y.,w.e^e| 
qhurcliwartkns, .and that tUu^plaintilfliud built it in tlie. dMirglt 
without licence. And by the court, The trespass is confessed;, 
fortliough Uiey may remove the seat, tl,iey ciinhot,cut.the,limber, 
tp^d materials into pieces. Ah|/, 108. ■ 

(But 4t bath been said, that this case is not kw; because.Uie,^ 
Qreebnld of the clmrch being in the iiicumbentj .when the person, 
has iixed a seat to it, it is then become parcel of his freehold,,, 
f^4.fopsequently tlie right is in him; so that the breiikuig the 
tmtber could not be prejudicial to the otlier, because he l.uwl no 
legal right to the materials after they were fixed to the fieebpld. 

j4yi.Pfir.48G. ' ^ 

/ And I)r. Watsm saith, although he will not question the law 
of this ensQ,. yet thus much is to be said against it; that, the 
freehold .behig in anotlicr j^ersoii, the annexing of. the seat 
t^ieruto seems .to make the scat to be u part of the freehohl, ai)d 
sp.^to he in him in whom die freehold is, and the use of it, Ii^ 
the^' that have the use of the church; and if so, tiien /Oie 
breaking the timber could be no wrong to him that had no legal 
right in it after it was fastened to the freehold, and became (as 
odifir '^^ts) of common use, and at die disposal of the ordumry» 
;^.'c. 3 U..( 3 ) , i 

And. ibrthier lie saith, that if o man With the n^ont of thb 
ordinary doth set up a seat in the nave of tho churtii ftir hirtiself, 
arid-BDother doth pull down or deface it ; trespass vi et armis ip 
siiclr c^erd^tll'ndt lie against 1dm, becttliso the frtifehold , 5 s ' 'Jh. 
the and ^ tire only rembdy is m Ihh feccltriristrcahcpu'rt. 

.A;U . .. 

—«.**‘*> { ! *>■ 


' 7 11,** I* 






■ 4 . 


(3) A lessee of an improprlatoi^ of tttheB’Ottnohic&Ily^UHHh^d' 

fti^rfe^^eikiife'^ptiriHHe’CTurch'door With'^intlgnf Wefect ihVthe 

^termg iwtd ia pew; 

bi^Us«f’lh«‘'^in^rhaH' ivftt' th'e'tttdUBiye'^pnessieh';’ the ^o;S8e^^ 
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''Ai‘uV^^ei‘efbr‘d iif 4 s\llt he' tOTimcnc^tV' in^'^^^ 'spiritual court 
for A Si^t,' the iiC(j6\mt of 'pteScfiptibft i ri prblilbi tioh ti'ill 
lie for ;the J>atty sii«l, “bficaUse WHeth^ the prescription be 
good bt'liot, Is not iil the spiritiinj court to juilce. JVafs, 
c.'3d. (4)'^ . . 

Ahd'it Said that the plaintiff, if it go against him, inA^ 
haivc a prohibitittri as to the costs; because tlie suit is coram nort 
judice as to the principal: but there seem to be good reasons 
against tJiat. ■ Por the spiritual court may in several cases pro¬ 
ceed upon libcfe grounded on prescription, where the prescrip-- 
tion is riot denied (so that such suits are not absolutely corani 
non judice)'. and the reason why a prohibition shall be granted 
where the prescription or custom is denied, seemeth to be 
this; that the notion of customs and prescriptions is different by- 
the ecclesiastical law from what it is at the common law, ns tO' 
the time in which sucli custom or prescription may be created; 
for the ecclesiastical law allows of different times in creatiWg' 
ctistoms or prescriptions, and generally of less time than re’ 
allowed of by the common law, which owms no time in such' 
case, but that whereof there is no memory of man to the bori-^ 
trary. Therefore the common law will not suffer the spiritual' 
courts to try prescriptions, wliercby they might affect and 
charge persons’ inheritances by adjudging them to be good, which 
by the common law ai*e no prescriptions. Wats. c. 39. 

But the title to a scat is properly triable at the common Iaw^‘ 
by action upon the case; and it is agreed, that the plahitifr 
riecd not to shew any reparation in his declaration, but he oiight 
to prove reparation in evidence. Hafe. c. 39. (^) , <1 

^ ..—-fr- f ■ 

sion Of the cliureh being in the parson. [^Stocks v. BootJf,'] ! T. 

4.'}0., and the plaintitF having only the liberty to use the teat. 

Bep. 1S9. Dmotric V. Dee, Palm. 4{j. [Reported.as Daiamp v. 

Dee, X^TQ. which was the case of a seat in. sm 8ee Mn 

.argument A^.JR^SOh, an(\a)UeMl.nota((fXl S,.C, 


* ucuicy iM n pew to an ancienr npuse 

in the court below. Witchery. Cheslam, 1 Wih. 
general law there can be no permanent projierty-in pewsi JStwkina- 

reason for the prescription;^ 

I>XQ?orlnt^p^s mjjpafPspejft^^atVnp,qnec^n 

1 ‘ rewoBfi^atij 

tor they were before the memory of man ; yet some probable reason, 
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’ 'Ni^rlhiles#,' for a' disturbance in the seat', a rfiHn sue In tbe 
sjiiftttkl tHJurt; and thfe‘diefetidHri't,'if he wi)I, ihhvadtnk theprei- 
scriptiod ^ be bied' Iheffe; as a- defendant doth a mode*, or a 
pension by pre^ription. yJDalidit^’] 2 Salk, 551. L, Raym. 

755; [S. C. ; and see V. 1. & ^.498. Orossri 

Sdlier^ 3 Tl i?. 639. 362, 363, notis.'\ 

VHt. Goods atid ormnienirS the churciu 

1. By the 1. El. c^2. Such ornaments of the church, and of 
the ministers thereof, shall be retained and be used,^ as was in the 
chureh of England, by authority of parliament, in the second 
yeaf'of the reign of king’Edward the sixth, until other order shath 
be therein taken by the authority of the queen’s majesty, with 
the advice of her commissioners appointed and authorised under 
the great seal of England, for causes ecclesmsticnl or of the mer 
tropolitan of this realm. § 25. 

Other orater] Pursuant to tliis clause, the queen in the third 
year of her reign granted a commission to tlte archbishop, bishop 
of London, Dr. Bill, and Dr. Haddon, to rekirm the disorders 
of chancels, and to add to the ornaments of them, by ordering tl>e 
commandments to be placed at the ecast end. Gibs. 201« 

‘ And by the rubric before the common prayer: Such ornaments 
of the church, and of the ministers thereof, at oil tiroes of their 
ministration, shall be retained and he in use, as were in this 
church of England, by autliority of parliament, iu tlw.' second 
yuar of the rteign of king Edward the sixth. 

2. Reynolds. The archdeacons shall take care, that the clothes 
of the altar be decent and in good order; that tlie church have 
6t books both for singing and reading ; and At least two saoerdotal 
vestments. Idnd. 52. 

By tlK^statute.ofc^cum^ecre ayatiSi \S Ed. 1* s/* 4. The king 
td'his' judges ^deth greeting. Use yourselves circumspectly, 
in tdl maC^^ concerning the prelates, where they do ])iini5h i'oy 
that^be chUrdi is not conveniently decked : in which cases, tlie 
spiritual judge shall have power to take kttowledge, notwithstandr 
ing the kind’s prohibition. . . . ^ . 

l^ot catfbeniewtlydecked'^ For -the law alloWeth the ecclesiastical 
court to Imve 'oonnsance in thiarense,i of provifUng deceit; Qrt^fr 
fftenW^fi^ thejdclehraddn of divine service..'; 3,/nsr,.483».. n 

85:td]riiG'^ln‘Gbwardeas or questmen sbhll';tak.? Pf^tf^, 
tbAt fdV^dl»Ygsqipdher(^ttreb bei'kept>in <sucb:an orderly 
'ei^htiaMi,'-‘With<nit du8t>;oa’fnyi!thiiigihAt msyibo.eitlijet! 
br^un8h«m]l^v‘'d’ best^dometh the house «if^Go64 
in an homily to that effect, (r) -.b'>u tir.f -.rr /<» 

urit .t. — . | «■! - 

itf'^ahC'^tibel^^Vetbriptlon reasonable,yooght'fcfbe»(pven« 
'VSiOe^ \ 

(r) Me tStoirt^tUrnis, 7. 



4. Can, 8 ^* Whereoa we havq .tw? ^l<?ubt,f but ,tb^t. in, uU Commu- 
chui^hes witiiin.ithc realm' of England convfinwnt dnd decent 
tables are provided and. placed fpr tlM^rcelebration of the holy, 
communion ;, we appoint titot iho same taldes shall from timp to 

time Ik! kept and repaired in snfiioi^t and seemly manner^ wd 
covered in time of divine service with a carpet erf silk , or otlier 
decent stuff, tliouglit meet by the ordinary of the place (if any 
question be made of it), arid with a fair linen cloth dt die time of 
the ministration^ as beconietli tliat table, and. So stands paving 
when the said holy communion is to be administered. At which 
time the same shall bo placed in so good sortwithin the chuiToh olf: 
chancel, as thereby the minister may be moi'e conveniently heartl 
of the commniiicantfl in his prayer and ministration, and the 
communicants also more conveniently and in more, number n>ay 
communicate-with the said minister. And ail this to be done at 
the charge of tlie parish. 

In the case oi Newson and M. 1 An. The casewus, 

that the coiiimunioii table of ancient time had been placed in tli© 
chancel; that there were ancient rails about it, which were biit 
of repair; tliat the paj’ishioners at a meeting had resolved to 
repair the chancel and rails, and to replace the table there, and 
i-aise the floor some steps higher, for the sake of greater decency. 

And upon refusal to pay the rate, and a prohibition prayed, 
com r inclined that the parishioners might do these things { foe 
they arc comp(?llahle to put things in decent order: and as to die 
ilegrecs of order and decency, there is no rule, but as the pa¬ 
rishioners by a majority do agree. JFar.lO. 

5. In ancient times, the bishops preached standing upon the 
stepwof the altar. Afterwards it was found more convenient tO 
have pulpits erected for that purpose. Af/LPar,2'l. 

And' by Can. 83. The chui*chwanlens or questmen, at; jthe 
common charge of the parishioners, in every church shdll proyide [ 359 ] 
a comely and decent pulpir, to be set hi a convenient {dace utithiq 
the same, by the discretion, of the otdinary of the place (if any 
qiiesthm do arise); imd to be there seemly kept for the preacld^ 
of G(hV.s word. , . • .1' - . 

0. Chw. 83. Amllikowise afconvenient sent fihftU be n»<fe at iteadiog 
the chdyge.of the parish, ffou tliominister to read service im ., 

7 . CW* 68* ’‘K^fcry minister saying the-jpubKc^ipraypn?*'r-fff Surplice, 
itiinisterihg thb sacrMneqts or Qther:rit€kof;thei6btn:^ sfieM yffear £ 

a decent and comely •surpliim ^ith sl^ws^jtft-befproiVMtedf'^.ilHiP -riranO 
charge of lire parish; ' Atol.if miy qit63tion.'inriM:!tiwchiBig:.tb? 
matter,'dfcce^y, dr cbteelmeai therbof*!therBamd shaj^!hftdisid«d ^ * 
by the discretion of the ordinary. . iMcb o,r ’^-hTfOji tie ui 

8 . Can. 81. According to a Jbrnia^ c o 3 is tU iUi ot i^- too rm i ch Font. 
negiectdtldrt:tDaay.pli«io5*iiViP 

of stone in every church arid cliapcl wheie bap^Wt 

B B 4 





<a%ar(IIID 


which only font the t^ptize,fUibiicfy- > .>iir,i » ods 

TF.J%F??ier ^ 

ifi'.n 'ritjc.i •fi|j-’,/y'.n of ii'Mi''-ij-i j'lM, ' ■■ ■ I ..vii'fufj 

Chester 9. In an act in the 27 ff. 8. f(^;<.p]qi^Uhnient,of .^tAU’dy. 

■-•!^'' bftplis, it ^^t^fl,{th^|npnfiy,€qi)efitecl for tlie poor, should he 
kept in the common coffer or bow; stanaijig in the churplt jofeypTJ? 


aim. 


pWfi$h, 


ff 

ri‘!<•( 11 


• A >,.X 


II 


And by Can. 94. Thp,cliurchw^rdifns.pjiaJl'provide;and,hftye, 
IPOhths ,after.U?e publishing of these consitvtntiopj;, a 
str<a 3 g jche?^);M'ith a Uple in the uppev part thereof, to be provided 
at the charge Qfithe.parjehj ^if there, bo nope such tdreUitl^ ju'Ot 
tided)^ htiyipg itbree keys; of rwhich one\ shall. rewiaiu,Anothe 
of tite .p4i!son, vicar, or curate, and tlipothec two. in the 
wistddyi^f the churdiwardens for tlie time being.:, iwlpch ph^t 
they .shall set ajid fasten dn the most convenient phtev, to the 
hUeett dte’pai'ishioners may put into it their nlniSj for, iffieir poor 
, ueigltboMr?*,'. And the parson, vicur, or curate, shall ;diIigontly» 
fcph) bote to .lime, and especially when lueu; uialpe. their • teSita> 
roe«4SvCall;wpon, exhort, and move tlieir neigldJioms to confer «nd 
glvO '^ they may w<^l spare to the said chesty dqclurmg UUjtC! tbeP>» 
rfiial Whereas,heretofore.they have be^n diligent to bestow, uvuich 
S 4 AbStaiQce, otherwise than God commanded,,,upon, snpqrstitiovis 
tm^y plow they ouglit at Uiis time to be much more.ready to.help 
the poor, and needy, knowing that to relieve the pocn* is a sacrihqe 
which pleaseth God : and tltat also, whatsoever ja jpveivfor their 
[Goivdbrt,js given to Clirist Itimseli^ and is so oc'ceptedipf ,|iiin. 

tljtlt be will mercifully reward tlie same. Tlie whHh, alrafs jwl 
det'otawr. ;of the. people, the keepers of the keys .yearly, 
quarterly^ of <^tener (as need requiieth), take o«t of .the.cjjeat, 
ahdrdietrMmte tlte.same in tlie presence of most of the parjsji, .or 
ofsm (rf^e.chiefof them, to be truly and faithfully delivered m 
their most poor and needy neighbours. .,,, ,, 

Whilst the sentences of the offertory, are in, reading, the 
deacons, churchwardens, or other fit person appointed : l<n: ,that 
piiipo8<b, ^^l receive the aims for die poor, and odiei’devotions 
of the peopWy in.^ thiccnt busin 5 to be profvided by the parish for 
that purpose. Ruhr. / 

(.'Thiso^S^t^i^/wasiaaciently.' aiv oblation for :tbe rof^the 
priest;4>}itifljb<tbuet£cibrfi)atibn it Was;x:luinge4 iuto tdutsj^tbri.Uie 

pg>6T*ih\xipL;jP»X^iB94ifin; . ; ....... i , r, . 

Chaiicetnd .Kll-C(92i*i2ftii TftiBi^ihurdjwardenJ, agulrist.tbe tbfeoof 
otberva- coraenuiipn,!shall,.nt’lih«fcbarge ;of.>tl)e par^hqwidi tho ^viviep 
and direction of the minusttr,; provide; b iluflRcieol. quantity, of hue 
udotO >b^d:aiicV«if gootjb4tnju>;Whokt.s(Hnye Wfnc tiwhieh wiuq we 
reqiuTo>t6;lpc.brou^itto(tho.bQ&innfniOn table, in clean and swee> 
standing pot, or stoop of pewter, if not of purer metal. 


Basin for 

ih« 

torj'. 




^ JVimtthkay fVM 

the chalice or ^‘‘^'1 vli?-' fi':<;w/ 

f ''Wh4h,''^yi 'Z;#^ii>i&(i^'’i4Uh6'UgK' &pfcj!ai^-^''the‘'iSngi^ 
luunber, yet is not intended to, exclude more than 

*'i2i iVinthelse^.' ' Tlie'pa^lshtonfertj kt^tliefr'Mvtt chffrgej'Sud^ BcU** 
fiMhel^WUh-fopt^. ’ Ijmi 252. ' '■ ^ •'■' ’■' /f •■“’i'f'r* xU 


tv^ '::.r ^ 

II. 'uf.* 


13. IVinchehea. The parishioners shall find, at their OiWi{ Bier, 

diar^ei'febiet'forithe dead.' X'M. 2^. * -y^ ■ ■:■■ ■ '* 

14. ’ XcSdfi'BO. ' If ahy parishes be y'fet Tihfurriished of the 'BJMff ®**’**' 

hf “the liargtet volome? tlie chiiirhwwde^s shall, Within coilv^iaieWe 
tim^, :^oVlde ihie same at'the charge of the parish. ■' '' 

lUhle of iM l^r^&t volume] This was direct^ by the s^ckitl 
of lord €r(WhWelfs‘injtiiicdons under king Henry the eighthff 
hnd in the thirty-tl^rd y^ar of the same reign, it was inferCed by 
procliiniatiWtt rtnd A penalty of 40si The like order for’th»s, an& 
also- for the 'parhphriise of EmsmUs, was in the injunctions of 
Ed. 0; iiiid coritinueil in those of queen Elizabeth; and‘(together , 
with tlie bod^'Of homilies) in the canons of 1571. Blit wherf 
Bible is hoiie nteant^ by that of the/nrf 7 es^ wft/ffie,isnotve?yt3eari 
King James the first’s translation was not then ttljido*: Quedtt 
?^i'/ttl>efh^s‘BHde was oilletl the hishop^s Bible; and thotranslatioWs [ 371 ] 
and reviotts', commonly called the gre.nt BiMe^ were those of Thf* 
dal and Coverdhle’ in the time of king Henry the eighths and 
that whicli was p^ibllshetl hy direction of archbishop Cranmer ib 
the roigiv of EdWaixl the sixth. Oifttf. 202. ' ' 

15. ilyC 7 ». 80. The churchwardens or questmen of every Cot|f|i^ j 
tJr'nrch and chapel shall, at the charge of the parish* provide the 

lx>ok (if iWnnoo prayer, CTp/m'ned in some few potAts b^ °° 
his mujesty’ij uathetily accoidiug to the laws and his higlmess'V 
prefogjttivoih thatl>ehalf; ami tliat, with all convenient-speed*- 
l)Ut at the farthest within two months after the puUishmg of thc^ 
our constitutions. • ■■■•■• tJ'Ui 

' Tifttely fVp/j7/»fd]/-To wit, in the conference at Hiimplon i 
court; •' 


Hy the 1 7*1/. Ci'3. Tbe lwok of common praycft* shall be piw 
videtl AtthoduiTge of tho^painshioners of every paiushl aniliciithCw 
dral church. §19. ; .t- 'h 

the 13‘^14 6'. 2i'i(li'4; Aitriip printed copy^ofth^{pre^t) 

Wfprs^i feliafl^ At !tho; oostn landi ichar^ jpf, thq 
parishioners of every parish church andl 't3iap^fryi\^thedra| 

Chnycliy <SoUege^i>aiid 'hAll, the>i]Wtrwideddt»efiiiic tfcfes^feosb of ISt. 
Bartholomew, 4(iti2yo>A j^lnlof'8f;‘a< ino]kh‘fbi*'96 longitsDWiies 
they jdiioU’hG'Unprovided:. tliereofif;;§'2J j.i nuij vnil* hnu 

Ifo ’ i!f a(ny^ ’pi\rlshds!5b<h'y«f Mnfiirniihedtiofiithe Book of, i 

l)b0k 'of' Imrivil'ksi raHbwed>iiibyi«*rtlwjtlhy4>iiiie‘chiKlohwOT homiHw. 
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shall within convenient time provide the* same-at the charge of 
the parish. ,i • ■ 

17. By Can* 17. In every perish church and chapel shall 
be provided one parchment book at the charge of the parish, 
wherem shall be 'irritten the day and year of every christening, 
wedding, and burial witliin tiie parish; and for the safe keepiiig 
tliereofy the churchwardens at the charge of the parish'shall pro-' 
vide one sure coffer, with three lucks and keys, whereof one to 
remain with the minister, and the other two with the churdi*' 
wardens severally: [and see tit. i^pgiOfCr.] 

See now 4 Geo. 4. c. 7^. s. 6. infra, tit. VIII., and 

52 Geo. 3. c. 146. tit. liSock, 

18. Com. 99. The table of degrees of marriages prohibited, 
shall be in every church publicly set up at the charge of the 
parish. 

19. Can. 82. The ten conimandinents slmll \)e set nt the 
charge of the parish, upon the cast end of every church and cha¬ 
pel, where the people may best sec and read the same. 

20. Can. 82. And other chosen .sentences .shall at the like 
charge be written upon the walls of the said churches and clia- 
pels, in places convenient. 

21. Lord Cohe says, [3 Inst, 102.], concerning tlie hiiilding or 
erecting of tombs, scpulchre.s, or monuments for the deceased, 
in church, chancel, common chapel, or clunchyard, in conve¬ 
nient manner; it is lawful: for it is the last work of charity that 
can l)e done for the deceased; who whilst he lived was a lively 
temple of the Holy Ghost, with n reverend regard and Christian 
lioj)e of a joyful resurrection. 

But Sir Simon Degge .sa}^, he conceives that thi.s imi>t he 
intended, by licetjce of the bishop, or consent of the pai'.son and 
churchwardens. Deyge, P. 1. c. 12. 

And Th^Watson says, this is to be understtwd of such monu¬ 
ments only, as are set up in the ilcs belonging to particular 
persons; or if they aro set up in any other part of the church, 
he .supposes it is to be understood, that they were placed there 
with the incumbent’s consent. iVnts. c. 39. 

This, as bishop Gihson conceives, i.s to be understotxl witli otic 
limitation: if they were first .set itp with consent.of the ordinary; 
for though (as my lord CoAc says) tombs, sepulchres, or monu¬ 
ments may be erected for the dcceaticd in church or ,chancel in 
convenient manner, the ordinary must be allpwetl the proper; 
judge of tiiat conyenjencyi iaasmuch assucli erecting, as he addeth, 
ou^t not to be to the hir^rance of the celulnution of divine 
service. And if they; oro erected without con^nt, and upon 
inquiry and inspection lie found to the hindrance of diVipe i^<*r- 
vice, he thinks it'will notl'be dt*nied, that ip ^u'ch enfe (he ’oHli- 



nary Jiath Miffident authoility >to decree a'r^foovai, without riny 
danger of an action at law. Gibs. -ISS, 454. (5) 

And lord Coke saith, thnt the building or crecdng of the sepul¬ 
chre, tomb, or otlier monument, ought not to be to the hind¬ 
rance of the celebration of divine service. SiTUt. 202. f u j 
And the defacing of them is punishable by the common Ia‘^, as 
it appearetii in the book of the 9 A’d. 4. 14. the lady IViche^s 
case,: wife of Sir Hugh Wiche; and so it was agreed by the 
whole coui’t, M. 10 J. in the common picas, between Cort'cn and. 
Pyin. And for tlie defacing tltercof, tltcy that build or erect the 
same .shall have the action during their lives (as the lady \Viche 
liad in the case of the 9 Ed. 4.); and after tlieir deceases, the 
heirs of the deccosed [by descent interested in the coat, Oo. Jac. 
30T.] sliali have the action. (0) 


(5) THtis a custom for the churchwardens of a parish to set up 
monuments, &c. in a cliurch, without con.sent of rector or ordi¬ 
nary, is illegal. McckwHh v. Hardhig^ 1 B. &A.50S. There seems 
at. common Jaw no right to erect even a flat grave-stone for mere 
protection of the grave in a church j/ord, witliout legal authority of 
the ordinary, except a cu.stom that the churchwardens shall give 
leave for that j>urpo.«che shewn to obtain. Bardin v. Calcott^ 1 
Bep.W —20. MSb. 8J. 'J’hc proper course where no custom 

exists is, to apply to the ordinary specifying the dimensions of the 
proposed tombstone, &c. (Bardin v. Cahotf) ; the ordinary then calls 
on all persons ])retending to luivc any right, to appear in his court, 
to shew whether any and what objections can be made to it. No. 
pruhihition lies where the objections of the party dissenting are im¬ 
properly overruled in the com-i.storial court: it is more matter of 
appeal. JhdiVLT (elrrh) \. Hase, 3 East's BtqiortSy SJIT. and CUirt 
Marshf IOHO. (‘Scr the text.') The authority as to erecting 
buildings of greater height than necessary (e.g. as a fiat stone), for 
mere [irotcction of the grave, is reserved totlie ordinary, as paramount 
to any custom similar to the above : and permission ought not to be 
granted without his authority in some manner interposed. Setnh. 
1 Uagg. 14. Hut monuments once erected may be repaired, for 
tills is:of puliiic coivsequcncc, when their importance in tracing 
family descents, &c. is i}oi,isid«rcd. U may be proper to apply to 
the clmrchwwdijps for legvo to do so; but they,are bound to grant 
it, as far us their authgf;ity e 4 tcqds ; and if they do pot, will be liable 
to (ho censure the ccctosJasticai court. If parties are not at liberty 
to repair, the dlflect'of obtaining leave to erect u'ould be defeated; 
it is rath^r'thig auty of churchwarden? to eitcoumge parishioners tb 
provide that mbtrumenfs Jnay he put in repair, than to obstruct 
others' in doing it t for decency-and” propriety ro<juire that they 
should not remain in a stace of* ruin and acoay. Bardin, v; Ckdoott. 
Xhus tlie.-churcluvardenaunHy bring an action for defacing a monu- 
lueiit., ‘ , • 

(,6) J-iir the I^ir.by,.<jlesc^»t!4a inlieriipble toanusasiifebfeinotjma. 
30£d.6V2. 3?)^rf. 9. 14. ' 








’ vj[.'AgaStij JofeCjbltt hlVidfeiliiifii kiiiglit, esmliVi^,' of ptli^ri' 

be bilri^ in fee(^t^h, rtndheVq 'histV)at armoUr nna ]^h6ns',’wit^',‘ 
life siteb;Pthet‘ Ensigns of hoiipur as bdong tb Ips 'de^' 

greo ot'Prdel', set tipf in dip cniit'Pbj dr if a grave-slone or 't'on0 
be laid^^br riiftde’fbr a moribtuent of him; in this cose^ althpumf 
the freehold ' of the thiitvh be irt the parson, and that tlvese be 
f tee the’freehold, yet cahnot the por^ohi or any other, 

thke therri or deface them ; but he is subject to .iiii action to tlie 
heir Rtld his hPii's, in the liOnour and rrietnory of whose ancestor 
they were set up. 1 18A] 

' Dr. saith, monuments, coat armour, and other ensigns 

of honour, set up in memory of tlie deceased, luny not be re-. 
^ moved at the pleasure of the ordinary or incuinbent^ On the 
cOtitTftiy, if eiAer they or any other person sliall take away or 
dbface them, the person who set them up shall have an action 
t^ffinst'them during his life, and after his death the heir of tlic 
defcettshd •shall have the same, w-ho (as they say) Is iiiheritahlq to 
apinsj and the like, as to heir looms ; and it availelli not that they 
are annexed to the frceliold, tliough that is in the parsoii. 

M. 10 G. Painter against the Bishop of P.xei^r. Sir 'fljoinas 
Dury set up liis arms in tlie church of St. David’s in lixatcr. 
'jThe ordinary promotes a suit in tlie spiritual court, to dethce 
them» aS'being set up without his consent. It was inoveii iiw u 
prohibition; on the authorities that action lies by the hoh fof 
defiKU^ the montlment of liis ancestor: But V^Jte atid ^hrieshne.^ 
s^dj the ordinary was judge what ohiainents were proper, 
ahd irnightdrder ■^em to lie defaced, saiuc w:gi afrerwui’ds 

mbVed in the Court of coininon pleas, and denied l^iVe also. 
.Sb-vW., . ^ ,,■. , , : 

' ,Fpr, tTie ordinary is the j)ropcr judge .about erecting monU'^ 
mcnte,.^r p^^ing up oUior oniumente-in the churclr; yef iiev^r- 
j^DlwitbatHoding his aliowunofei an lappbfll lies to thh 
uie^c^itao^'i/A*<in! the case ol* iwitj 'MMhfM. 11. O. 3.' 
A dispote^aroee '>h4twe^rt th^'paitjCi^ hfe ’fro‘^ heVifioiis’ exi' 
hihitedb!^‘B^f6 Vd|ah'ct couii^snfy’df the, 

[374 ] 

we^atVi-SJ : 

.Cfifct*s:nallegaik>!K^:i -iHhwinf» 
^lH^^.5iwk;dn4wJnihf<i«cRrdbibtiiDn?ndos»thig,*«'D'^Jihht‘^As;?t^" 

a^jpcsh-ndtiU Qtf, ^bf if 





x3m 


c^-nam^n^ canip^';^)e.set jjfj)|WjtJ^9^tf% Pfwm 9^the^ycliflary-* 
yct.jt,i^uftt bp':e^<rci?p^.^pc^^^^ pru(?P9;j.aii^l rWgfll.aisn 

chetio!i;whicUtlie,suj^9rW,imtlv^,f;igr^t.^^ 
an 4 . 1 iVei^pl 9 r^bc appeal lay,. pose? q^^ywitiiig. 

admpiisjrati^^.^to one, wli'pi tj Uie):e arer^wo,in eqq»l{4pgreie.. Apd 
itsl)e]nff 4f? appeal, it,>vas ,hp^,diSt>h«WV-OT 

tnejacl^is dp^e,by a coniinj-^^ary, i,t Xs a?- ^he.aet <)fi 

tlijc'ordinary himself; amt tP l)Un,nb,uppef^twU,lu; frqin. big. qw^ti 
act,|'an4 it must conseqiienUv.be to, thp niet'ropolit^m, . 
riilpToi- 4 proh'ibition w;u> dist^u^ged. Str* J080. (^) ,^.;i 

2^. tf any superstitious.pictqres arp in a :wio(low c^;a:cI>uyQh; Imagw. 
or fie, it IS not jawful for any to breilk withput .licenpa,c>f> 
the ordinary: . anfl in JPWe^g casc^ Wray, chief justippy .bonmV 
the odentler tt) the good behaviour. O'o. 3bC. , ,.j^r , ; 

23. Uesides wiiat hath been observed in partiqul^r, .there arc Other 
many otlicr articles for wliicli no provision, is made by any special. S'^ “*“* 
law, a'nd thcnjCbre nuist be l eferred U> tbe general powei- Uijei 
cliuiThwardciLs, Wdb the consent of the. major part of tlie ,parwU»'j 
ionc^^ as aforesaid, and under tbe direction of the oribnafy ;>^iiph' 

JUS the erecting'galleries, luldijig new bells (and of co^i;gequenq^ 
as it .secuiclh, stdaries for the ringers), organs, clock, chimpist; 
king*s arm.Sj pidpit cloths, herse cloth, rushes, or umi|s„. v^,H>ry. 
furniture, and such like. (/) , , , / •:.!■ 


-- . 4 . 


Xf^y Jiulwtr y. ll^9e. lu this case the plaintiff applied for a pr6,*i. 
)\ibitieh t(» the oonsistorial court of‘ Norw ich, the object of'whith 
was 1|o restrain tbe ordinary from granting a faculty tothe'defbndarti' 
fur. stopping up a certain window in the parish cliurch of Sail itt; 

wldch th«, plaintiff was rector), for the purpose of ereoting- 
a'munument'to the memary-of his wife. The coui;t qf l^lkvhbld^’ 
thjit if the rector’s reasons, lor dissenting wCfo iaipropeUy 9VGfr9l|ad»‘ 
it tV^s no p'rduncl for a pfoliibition, but a mere matter, of appe^. 
'S Eifst'srHejiAW. ' , . \)- 

{t) IwJhiUerworthnndlSarkery. Walherand ireA*r//o?M<‘,3J3!ur'.l6S^V 
itaeums to have been the opinion of the Court'of'fC.'B.’tlia^ th^ con- 
sent of the pariblt is not teoussary to the(>T{liliarj''fi orWni^' oh or^dti 
[provided by suUpsr.iptionj to be erecteffinaoh«rch-i<bui the parish 
canuo^, p'|t)>put uharged a^itUdiei^xponcbof oreot- 

ing or rlepairipg or ajddipg; peff.oruajuepta.^, tNl>r CJiii tho oqiisent 
of 9 ^ select yestfy biha inuq^^rial.ti^age* , fDllti 


tbfttUle lawi «eanQtiling'chu^ch"omttnietda''iSi*;h'o^ 

stoo4 and) U^o*.; ■ ^Th^abnsuiC btl die i paiidiibuOTe 'hof ffiaispdhii^ 

o|^|y the.’b«ishi*with ■Uiyljxpftnq^'R^f’ 

aypp^ij^ p^'tn^ hWibeiet>lp.«t .«p> Bdtu<therd?wM' 



mm. 




Tkeirfe ave also, i>esid« an tnoicfut^ constitution- of 

archbishop Winchelsea, dl^rs other ])articnlaTS^cnjbiine<l to be 
found at the charpe of the parlMij' which since the rcft)l*miUion 
are become for the most part obsolete; but nevertheless, us 
thej^ frequently occur in our books, it may be'bitojier not to 
pass them alK^ether unnoticed. Wliicli a^nstitution is thus: 

The parishioners shall find at their own charge these several 
things following : a iegeruf., an aritijjhonari a o a 

troper,, an ordinal, n. missal, a nutntial, x\\q principal vestment, 
with a chesible, a dalmatic, a tnnic, with a choral cope, ami ail 
its af^endayes, a frontal for the great altar, with three towels, 
three surplices, wie rochet, a cross for processions, cross for the 
dead, a censer, a laiithorii, an hnnd-bcU to be canied larftwe 
the body of Christ in the visitation of the sick, n pix tor' the 
body of Christ, a decent veil tor lent, banners for the rogations, 
a vessel for the blessed water, an osadatory, h candlestick 
the taper at Easter, a font with a lock and key, images 
in the church, the. chief image in the chancel, the reparntion‘of 
the Ix)dy of the church w'ithin and without, as well in the images 
as ill the glass %vindows, the reparation of books and vtHtments 
whenever thev shall need. JLindic. 251. 

Legend] The book containing lessons to be read in the pub¬ 
lic service, taken out of the holy scripture, the lives of saints, 
the writings of the ancient lathers anti other doctors of the 
church. Lindw. 251. 

Antiphonar] From avh contra, aiul <?»>'») sonus ; so called i’rom 
the tiltcnijvte repetition of the psalm; one part tliereof being 
sung by one part of the choir, and the other part thereof by the 
other part of the choir: And it contained not only the lintiphontf, 
as the word barely signifies, but also the iovitatories, hymns, 
responsories, verse.?, collects; and whatever was said («• sung 
in the choir, called the seven houi*s, or brevijiT}-, except the 
lessons. Undid. 2o\, 

OraiV] Cradale; strictly taken, this signilielh that which is 
sung grculatim after the epistle : but here it is to l)C Uiulerstood 
of that whole lM)ok wlucli containctli nil that w'hs to be sung by 
the quire at high mass; the tracts, sequences, liallelujahs, tlie 


charge menrred, the approbation of the ifiajority of the parishioners 
is necessary, uor thC disapprobutioiV; binding on the ordinary. 
11c then decreed a fi^culty fpr occetHing and erecting an. organ 
offered, to the church of Margate, without a clause against 

future expenccs being cnar^d to. the parish, which was rich and 
populous. In cathedrus organs may bblae'emcd necessary, and the 
oroini^y may conmef^hert erection by*TOe dean and chapter. In 

J iarish churches it is othiiirwi'se V and it proper tddiscoufhgfo 

heai 'ln small or podr haHahes.‘T i t 







creei), otfmo^yjatnsa^uniy.ttnd the ire$t^^ as< uiso the office for 
spriukjin/^.tlie lioly water^ Lindw*25\. » 

Psalter'\ The book wherein the, psalms are contained. Lindw, 

351. >•-;-■ ■ ■ ■ 

’Irttpar] Ifhis contained tiie flecjuenees only j whichfwere not [ 376 ] 
in all gi’ails. The sequences were devotions used after the epistle, 
XAndw,2o\,, V 

Ordinal] . Tlie book which wderttit the manner of performing 
divine service: and seeraedi to l)e die same which was called 
the or jtortuiSi and sometimes port'{fotium. Lindio» 251, 

JoliHS. IVinch. 

TJie book which conlaineth all tilings pertaining to 
the saying of moss. Jiindiv. 351. 

yiunHat} .So called a uiauUi ns being required to be con¬ 
stantly at hand ; and it seemeth to be the same as the rtYv»/; 
and coiitainetiv all tilings belonging to the ministration of the 
sacraments and sacramcntals ; also the blessing of fonts, and 
other tilings by the use of the churcli requiring benediction : and 
the whole service used at processions. IJHdw.2b\. 

Principal V($i\ncnt'\ That is, the best cope to Ixi worn on the 
principal feasts. Lindiv. 252. 

('fusible'^ Cosula ; the garment worn by the priest, next 
under the cope ; which was called also the planet. And it is 
saitl to be so called, as Ix ing a kind of cottage (as it w'ere), or 
little house, covering him all over. Lindw. 252. 

OidiMitU ] A deacon’s garment; so called, from being ut 
first woven in Dalmatia. Lindw. 252. Johnn. IVinch. 

'Junic\ The subdeacon’s garment, winch he usetli in serving 
the niiuistei' at the mass. Lindw. 252. 

Choral cope] Capa in c/ioro: a co}>o, not so good as that to 
be used on festivals, but to be worn by the priest who presided 
at the saying or singing tlie horn's. Johns. 

'fho capa was so called a capiendo, liecause it containeth or 
coverctli the w’holc man. Lindw. 252. 

And tdl its appendages] To wit, tlie amyt, alb> girdle, mani¬ 
ple, and .stole* Lindw.2b2. 

Frontal] A square piece of linen clotli covering llic altar, 
and liaiiging down from it; otherwise called a pall. Lindw. 

252. 

For the great altar] In honour of the saint to whom the 
church is dedicated; whid* was wont hi be placed in the choir, 
as in a more solertin piirt'of the churph. Lindw. 252. 

'Ihrec, towels] Two td'be ^aid upon the altar under the Cprr 
poral; and the third hands. Lindw. 252, 

Fkrea^snr})liceH]. t4'^^^^, \\^Si of the three juinistci^ pt’ ljid 
phurcli; Uic pqest* tieaqoni, suitj; snbdciicoin. Undw*.2b^. 

H^chet] llocbet is a surplice, save th^ it .ha«^ no Reevesand [ 377 J 
was for the clerk who assisted the priest at the mass; or for 
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Chri«t^ the 


phm WNwl\^*aN»^ lim Ni^inw be 

M'OA ibe t»ffin« os It 8eein«(dfi; 

CgTM.wbeit i^t iiiWalHt>i^il<tQ dtecl^ JbAiMw 

^ai}x A.li(l pr a)¥dr> "^' > .'titi ( 

Thiii was A tablet or bonpd, with the acturv'^f 
e.£Eles&e<) Virgm^ or the like; .which- the pncst kkaed 


l^hns^f) ^(1 gave to the people for the same f»arpose, after tlie 
consecration was performed, instead of the ancient kiss ot' ehori^. 
Jc^ng. , 

•^ 90 ^]wit, of Christ a'ucificd, and of other saiatA 
4^UI%6’. ^SS. 


^ T/i^ chUtf imoffe in tJke chancel} Tliat is, of the saiQt to whovi 
£he church is dedicated. Xjindu'. 253. 

Who hfttb 24. A person may give or dedicate gootls to God^s service 

Ui« pK^- in such a church, and deliver them into the custody , of the 
^irohvardens, and thereby the property^ hntnhdBteiytbanhed. 

KSTt 

^ " Ai^ if a man fei-cct a pew in the churchy dW'&ar^ a b^ 
in? tha- flftwple, tliey'do tner^y^ hbcoiftc dWrix* ^fc'ohds 
ihey-APe. not o^ressly given thc'ichhrA}V%ii8 mijy-ftdt 
tiftoni^s remove^them; if he doc^ the 
anckhm*'-- ■ . ' • '■? '.'y;;? 

^ 'tThe soil aad freehold of the church and thur^yttrd is'fri the 
IMTSQDi but die fee>simpie of the glebe is in abeyitnceJ \ Jhal^. 
S4I. And if the walls, windows, or doors of tii6 chm ch bf 
broken by any person, or the trees in the chtiwhyttid be 
dotrn, or grass tliere lie eaten up by a stranger; the ihcuhitieiit 
of the rectory (or itis tcnnntif they be let) may have Ihs netiem 
frtr. tbe damages. JVals.c. 3i). . 

' .But tile goods of the church do not belong to die. incuiav 
bant, buk. to. the parishkmers; and if thay be taken away^ cW 
broI&eQ, the^ .chiircnwardens sliall haTo their action' aT trespa^ 
at the common law. e. S(>. As in the dtist of 

T. 12 J, But' whereas it is there said, '^aV sidt shall nbt 
theretorcintheJtftirttnhlcourt; ala^erjud^&nt (J^. 18 


only damages would be 

1 ‘-.vt Kr'v.'h a 

___ - ^ I^ i .4 Aovrliv* vi-‘*‘'^w * s 


<7ofmne.ijihmhefy«A4R^iL^^ Aikl .iV’b^hlle*- eaie, prahUHtlim 

wac^raB*aA'^tay<ii«ii»^ Unf splrk^lb^t lh>^iiklitg^ a[ # (y “ ' t Wb 
belU. out of the steeple; for the caht%fr#ivden H 
the property is in him, and he may bring frorer at common law. 2'‘Sctlk, 
547.^ otaniy v. Churekwardem 1 ^ WaUinffton. See €Diiic|>teRi9;nf» 7. 


d^ to be alienat^ or pawned, 

.okfXiveK, ibr reli^'Oif th4 podr»4n 
or fo»^^yifl||»lb» del»U bf'the iiharehf 
otherwise raised; or iipon otfer «a8^ Orpr' 
odvamag^ to the church; Arid'in ever/ftliehatibri 
>mMti be'ftnst examined, and the decree of 4he'prelate Sriffe1^h^, 
itith-Athe. eonsent of the whole clei^y ot'eliaptfir/' fVe. 

jp.l43.v.w-.y .- '. >'■ '■ ' ‘. ■: . —. - 

But by the laws of England, the goods belonging to a chrirdi 
may be aliened; yet the churchwardens alone cdt^nbt-dfepoae 
of them, without the consent of the parish: and a giift of sh<^ 
goods 1^'thorn without the consent of the sid^ai'dr vestig ia 
void, fVais.c.39. , . 

IX. Church rate, . " , 

1. Rates ifbr reparation of the church are to be mode by tl^ MiAAi 
churchwardens, together with the parishioners assembled upcm nudoA^au 
public DodGa g$ven in the church, (7) And the majcn- part of 
them that appear shall bind the parish: or if none ^pear,' the 
4^r(^vardeos aipne may make tlte rate; because diey, mid 
ppt die panshMtfn, ai<e to be cited and punished, in'defect of 
repairs. But tlie bishop cannot direct a commission, to rate 
the pariduoaeim end appoint what each one shall payf'this 
must be done by the! churchwardens and parisiiioners; and th^ 

^ritufld .court may indict spiritual censures till thev do, QUuU 
^96. 1 Boc. ^.378. (8) 

But if die rate be illegally imposed, by such commission 

t \ 

I 1 ..I - - 

(7) When in a suit brought by the churchwardens for a church 
rota the plria was, that it was made ata vestry held without due nonce, 
il waa ahewn sind admiuad that some notice had been given, a vestr/ 
held, aiid'^s proceedings confirmed at subsequent vestries!: bat the 
notice it^if appear^ only to be, ** that the chiefs of the parish were 
desired to meet after service." llie court, under a vary doubtftft 
proof bf.su*<^,notice, aftei! a lapse of tliree years, aod no su^^esdem 
oT impropriety of cerndpef inthe officers, or mtbe r&tcitscdj^ held the 
notice to be s0fl)ctdhf;' However expediebt ^per thia 

ruia may be, therp i« no^tMtmdtft/deridiDg thAtriouce m'uit b^lven 
of the spaoi^ pttrboee in %Mch a Vestry is to bA ‘cklled. ' Ctu/ttfm 

fa) ehandety' 

refused to compel a church rate for the puSp^'^Of'^eirabclhiif^ 4 
churdiwarden, where-he. had nagUcted to obtaiB oneprevioua todn- 
curring the espencea*^ 

^ thajqurituiaJrqpi^, ibgugh it map.dhiV^‘drtle tmT«|att^^ 
caonofcjiftrpimhprMy vifS^iiJOteVJaw*.: 

Bf 3air,o4w^r«wAilh 

^ VpL, 
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Fmona] 

charge in 
respect of 
the land. 
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Whether 

there «hall 
be two 
rates; one 
for the 
fabric, and 
another for 
onuments. 


frbtn or without th#|>arklik»ner8'coiigent ; 

yet if it be after assented to, and confirmed by tbeifiajor ptert 
<jf the palflshion^rs, that will make It good. Wito; fc. 80. ^ 

2. And these levies^ are nbt chargeable tiptm'the land, but 
upon the person in wspfect of the land, for the more equality 
and indifferency. , Deifpe, P. 1. c,12. . 

AM houses as well as lands are chargeable, and in some 
ptaceS hooses onlyas in cities and large towns where there 
ate only houses, and no lands to be charged. HetL ISO. 
i Lnhi\ 1019. ' 

• hath been said, that if a person l)e rated for the ome*' 

fnehts of'the-church, according to liis land which he hath-in the 
paitish, a' prohibition Hcih; bdcaiise tor these lie ought to be 
Tated according to his personal estate. 2 RolPs Ahr. 291. 

And that it n person who is not an inbobitant witliiii the 
‘parish, but hatli land there, is rulecl there lor the ornaments of 
the cliurcli according to his land, a proliibitioii iieth : for the 
inhabitants ought to be ratcxl for them. ilf. 20 ,J. And IW- 
verton said, that this had been divers times so resolvetl. 2 liolVs 
291. 

‘ And Lindwood says, that pensons living out of the parish, 
and having lands within the parish, shall be rated foi* tiff' same 
in^Vespect of real but not of personal charges; and for this he 
refers, to several passages in the civil law, Lifidiv. 25.3. 

" And Dr. Gihson says, a rate fiir the reparation of the fabric 
the church is real, charging tlie land, and not the person; 
but a rate for ornaments is personal, upon the goods, jmd not 
TTpon the land. Tlius it was defined and agi'ecd in the court 
of kingV bench, E. 8 Jdc.^ where the tax was, for the ropiaratiot 
*0? the bhhrch, for church ornaments, and for sexton’s wages; 
khil'because the person rated, though an occupier of land in 
the parish, dwelt out of it, he was declared to be unduly rated 
m’the two last articles ; and it was further agreed^ that if a tax 
be made for the reparation of seats in a clmrch, a foreigner 
shkll not be tinted for that, because he hath no benefit by them 
Itt^ particular. The same distincritth, an lO' omamentsi, 
%^ln dfectered-to be good, M, 20r/a<?. lAnd long after those, 

in the Ij where the matter was « 

th^^^belli 6f the chufeh, a prohibition was granted, upon 
this suggestion, that the party who pniycd it was not an inba- 
bftMJt^’ the purfeb; and E the court gave for reason, becAuse 
it is a personal the: inhabitants alone are habile, 

dibd who om^ tlCdUpy In that pai*ish, and live >in ahodicr. 

'-‘‘t •'> 

tif tWfeatneCase, u] 
ft-'Wa^lfeterrt^nfedj'th'At Whodwaifil,; 

^'180^- 


’Uf i.'i' 


MQ?tbu prohibiiadiv^>^l‘ ^ 
aithoDffh hd Kvsei nuanolflwr 
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farish) was liabk: a» will appear afterwarils. 1 Sqfh. 16f. 

t^a, p« 362.] 

And Sir Simon Degs^e soys thus: There hath been some q 390 -] 
question made» whether one ^at holds lands in one parish, and . yr 
resides in another, may be charged to tlie ornaments of the 
parish where he doth not reside; and some opinions have been^ 
that foreigners were only chargeable to tbe shell of the church, 
imt not to bells, seats, or ornaments. But he says, he con* 
ceives the law to be clear otherwise ; and that the foreigner 
that holds lands in the parish, Is as much obliged to pay towards 
tlie bells, seats, and ornaments, as to the repair of the cliurch; 
otherwise there would be great confusion in making several 
levies, the one for the repair of the church, the other for the 
ornaments, which he says he never observed to be practised 
within his knowledge. And it is possible that all, or the great¬ 
est part of the land in a parish, may be held by foreigners : and 
it were unreasonable in such case to lay the whole charge upon 
the inhabitants, which may l)e but a pour shepherd. The rea¬ 
son alleged against this charge upon the foreigners, is chiefly 
because the foreigner hath 110 benefit by the bells, seats, and 
tmiaments; w’hich receives an answer in Jeffrey's case (5 Co. 

67.), for there it is resolved, that landholders tliat live in a 
foreign pnrlsli are in judgment of law inlinbitants and paris)i- 
ioners, as well in the pnrisli where they hold lands, as where 
they reside; and may come to the parish meetings, and have 
votes there as w'ell as others. For autlioriiics in ilu; case, it 
is clear by the canon law, that all landholders, wheiher tljey 
hvc in the parish or out of it, are bound to contribute. And 
he hath seen (he says) a report under the hand of Mr. Latchf 
that it was resolved in Bcase, H. G./u., and in Che^er's 
case in the 10 Ja., that a foreigner that held lauds in another 
parisli, W'herein he did not reside, was as much chargeable to 
the ancient ornaments of the church, as bells, seats and the 
like, as tliose Uiai liveil in the parish; but iliat such landholders 
could not be dnirged to new bells, organs such like. And 
Mr. Bnlstrode iiufatr. 20.) reptwts a case abojAt the same 
time, that the chief.justice Fleming and Mr. justice mUidJns 
were of the same opinion^ and gave this reason, that die fo- 
voignqr come to the church if ha plea^d. Deggc, P. 1. 

0.12. ■ y ,1- .••• » . 

And the practice, for ^the oaac an/l cqjiveiiience thereof, seeip*- 
edi now> genecally tot gt> IvitUithis■ hUter optniptf. ^ V' 

■ 4i.' If a pirifeh :pleeid apwstiottt for it to-be laid,oplylfoc lands* Tobe 
and not for houses; or to be laid only for arable lands*' .and j to 
fail dx<?u^d fotf ttkaiif pdstune^^ .or.jto Qnly/p*' ^heep 

and noC fof fax difference, 
by the law, all lands and hoOeas are to be equally rated; and C ] 

rr 2 




their payfor some part, can bo no go'od cad^o for the dis¬ 
charge of the r^st, He//. 130. /.a/cA, 203. . 

Stratford. Alt persons, as well religious as others whatsoever^ 
having possessions, farms, or rents, ichich dre not of the. gUM 
or endowment of the vhurckes to be repaired, living within tHt* 
parUli or elscwliere, sliall bo bound to contribute With the re^ 
of the parishioner!^ of the tiforcsaid churclies, as often as shall 
be needful, to all charges incumbent upon the parLshioher$, 
concerning their church and tlie ornaments thereof, by taw oV 
custom; having respect unto the guantity of suck /^sessions arid 
rents. Whereunto, so often as <hall bo nccossarv, the ordinal^ 
shall compel them by ecclesiastical censures ami other lavvftil 
means. Lindw.2oo. 

Which art not «/’ the giehv or endowment of the churches to be 
repaired'] Thereforo if such lands be of the glebe or emlowmcnt 
of the churches, he w!u) is tojumt of the lands ought not to 
contribute to such ri'pairs or oniamoiit's. IJudu'. 25.5. 

Of the churches to he repaired] hVom lioiico it appeareth, that 
if there be lands within the parish bolonging to anotlior cluirch, 
and which arc of the globe or endouaTiont of such Other 
church ; yet tlicy who have suefj lands ought to contribute 
to tlic repairs and ornaments of the church of that parish, 
within wliich parish such lands do lie. fJndw.^oo. 

fVith the rest of (he parishioners] 'I'liis implioth, that thev 
who live out of the parish, ami have lands within the parish, 
ougfit to lie rated amongst the parislfunuTs of that parish whei*e 
the lands lie. JAndu\ 27)0. 


. 7'heir chnrrJi] 'Jo wit, the building, repairing, or Othbr sli^ 
Icntation thereof. IJmlw. 255. ' 

Hacino respect unto the quantify of such possessions] AVhfoli 
ought to be estimated according to the value of the rent. lAhdUK 
265. ; 

Lands 5. If a person inhal)itetJi in one parish, and hath land in 

another another parish, which In; occupietli liimseif there, hcsltnli be 

charged tor this hirul, for the reparation of the church of the 
pari^ in which the land Hoth; because be may come there 
when he w>l], and lie is tt) lx* charged in respect of the Itmd. 

But a,persoo cannot be clmigcd in th^'parish where' he in- 
[ 382 ] habiteth, for land which hc'hatli in another parish, to th6' Vfe- 
pwration pf that phuriqh.where he I'nhabifothi for then h'e'ini^t 
DC twice charged : for he maybe chtirgt'd for this‘in thd pttnsh 
where the land liethf 2 l^WsAhr.2%^.. , ‘ ’ * 

• And Jftereforc;thi»^ rate shall be Tahl hjjon all ItUids Wlthhl the 
parishi ^tipiwh the/pccuiiers inhabit in arioth^i* *WHliJh 

pomt wa^ first fully setUetf 32'^/. 

(5 Co. 66.); where it was also resolVeafpursunhlt'tb^Hhe bpfnion 


‘in thd pnnjih 
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of, .dixprs. civiJjaiis under their hands), that such occupation of 
land niaketh the pei’spn occupying a parUhi(me.r^ and entitles 
him to come,.tp.the assemblies of the same parMi, when they 
^qet togetlier,for.sucj» purposes; audit was said, that if such 
lands were not, liable to be rated, a person who inhabiteth in 
one parish might occupy tlic greatest part of the lands in another 
pai^ish, and so cliurchcs iniglit come to ruin. And although 
seyet) years after this, in die cjise of Pwyef and Crumpton (Cro, 
j2i. 659.), a prohibition was obtained upon a surmise, that the 
person rated lived not in the parish; yet upon sight of this 
precedent, Popham chief justice changed his opinion, and it 
was resolved by him and tlic whole court, that a consultation 
should be granted; and now' (lord (hke says) this is generally 
allowed and receiveil for law. OUks. 19G. 

T. 1 Jf .f Jfoodivard and Makipcace. Woodward, who lived 
in the diocese of Litchfield and Coventry, but occupied lands 
in the j>arish of D. in the diocese of Peterborough, was in the 
said parish of D. taxed in respect of his land, as an inhabitant, 
towards a rate for Jiew-casting of the bells; and because he re¬ 
fused to pay, was cited into the court of the bishop of Peter- 
horougji, aiul libelled against for this matter. And by the 
(X)uvt, This is not a citing out of the diocese witliin the statute 
of tlie 7/. 8. c. 9.; for he is an Inluibltant where he occupic- 
ihe laiul, as well as wlierc he personally resides: Secotully, 
that ulliunigli he doth not pi-rsonally live in the parish, yet by 
haying laniLs in liis hands lie is taxable : And wliercas it was pre¬ 
tended, that the bells were but tiriiamcnts, it was held that 
they .were more lluui nure ornaments: that they were as neces¬ 
sary as the steeple, which is of no use without the bells: and 
77l!///rhief justice said, if ho be an inhabitaiii as to tbe church, 
wlgch is confessed, how can he not be an iiiliabitant as to the 
ornaments of the church ? 1 Satk. 101. 


6. Where such lands are in farm ; not the lessor, but the 
tenant shall pay. lor (as it was determined in case * 

before cited) there is an inhabilanl and jnirishioner who may bo 
charged; and the receipt of the rent doth not make the lessor 
a parisijioncr. Andsojl was resolved in llio 1 IP. (i Moth 148.), 
where .1 libel was ini tlu3 spiritual <\»urt, for not paying a rate; 
^n4 the.sgggt^tiou in-order ,10 a prohibition was, that the lands 
^'er^,.in tl^ otcupjplpn of lijs tenant, and himselt was not 
a. pipi^hi^iicr; and [it wa^ hcl^t to be a good suggestion, and 
^tJhftt.th 9 dcp(mt;i?hpu(el l^e cjiargcd, m the owner, 0(6$. 

197 . f» , j j , I . 
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Hal] of a 
company. 


8ta}l in • 
market. 


Manner 
ofJaying 
the assess¬ 
ment. (9) 


8 . llje rectory or vicurtige Whiiih ife derited inrt of it, fcM'"Atot 
cliargfeable to tfie repair oF thte body bf the fchbit*, Ste^lfe, 
public chapels, or ornaments; being at thfe whble charge of 
repairing the cliancel. J^ge, P. 1. e. 1?. 

But an impropriator of it rectory or parkihage, Ihongh bourtd 
to repair tlie chancel, is also bound to contribute to tlie repar*- 
adoiis of the churcli, in case he hath lands in the parish ■which 
Ore not parcel of the rectory. This was judged by the "whole 
court in seijeant Davie's case, witliout any question matle of it. 
Gibs. 197. 

9. The inhabitants of a precinct where is a chapel, thou^ it 
is a parochial chapel, and though they <lo repair that diapcl, ftfe 
nevertheless of common right contributory to the repairs of thfe 
mother church. If they have seals at the mother church, to go 
tliither when they please, or receive sacraments, or sacramentals, 
or marry, christen, or bury at it, there can be no pretence for a 
discharge. Nor can any tiling support that plea, but that they 
have time out of mind been discharged (which also is doubted 
whetlier it be of itself a full discharge); or tluit in consideration 
thereof they have paid so much to the repair of the church, br 
the wall of the churchyard, or the keeping of a bell, or the like 
compositions (which are clearly a discharge). Gibs. 19t. 

iDr. Godolphin says, it is contrary to common right, that they 
who have a chapel of ease in a village should be discharged of 
repairing the mother church; for it may be that llic cnurch, 
being built with stone, may not need any reimration within the 
memory of man : and yel that doth not discharge them, without 
some special cause of discharge shewed- Gad. 1.58. 

10 . The hall of a company being rated to the repair^ of b 
church, the spiritual court in case of non-payment may proceed 
against tlie master and wardens of such company. For the halMs 
liable to pay, and they cannot proceed otherwise than by citatioti; 
which may be executed upon an aggregate corporation ; arid there¬ 
fore tlie officers of the corjxiration are to he cited; and tlie rate 
paid by them is to be allowed in their accounts. T. Janes, 187. 

11. If a petty chapman take a standing, forwent to be paid by 
him, in the waste ot the manor within the market, for two or 
three hours cve^ market day, to sell hiS commodities, the imirket 
being holden mere one day every Week, but hq hihabbeth in 
another parish ; he may not be rated to the reparation Of the 
church for this standing. 2 ItoWs Ahr. ^9. 

12. An order and direction sbt dow'n by Dr. King, Dr. 
Lewen, Dr. Lynsevj Pr. Hoape, Dr. Sweite, Dr. Steward, and 
others, doctors of the ciwl jnW, to the'numbdr <Sf thirteen' in all, 

... I__!_' ■ ... ■_ -_'■ . .‘ .. —■ ■ I----1 

(8) If a pariah eonritte of several vilki, and there ifrft.citstom to 
levy the rate in certain proportions, they must pursue ity whether 
reacnnahle or not. Dvrion v.JVHefJnpy Andrews, f52. 



m 




oS^wWe^ tog^er ia the^ijo^fpon ^ping-hdl of Doctors* Cym- 
£(10B& in liqfiUon,. tpuchiug ^ course* 19 be ob^r'v^d by Uie as¬ 
sessors in thev toxfttious tie cKurc)i and wjdls of the church¬ 
yard of Wrothum in Kent; and to be applied generally, upon 
occasiou of Uke reparations, to all places in England what¬ 
soever: 

(1) Every Jnhabitaat dwelling within the parish is to be 
charged according to his ability, whether in land or living within 
the. same parish, or for his goods there; that is to say, for the host 
of them, but not for both. 

(2) Every farmer dwelling out of the parish, and having lands 
and living within tbc said parish in his own occupation, is to be 
charged to Uie value of the same lands or living, or else to the 
value of the stock thereupon; even for the best, but not for 
both. 


(3) Every farmer dwelling out of the parish, and having lands 
and living within the parish, in the occupation of any farmer or 
farmers, is not to be charged ; but tlie farmer or farmers thereof 
are to be charged in particularity, every one according to the value 
of the laud which he occupieth, or according to the stock there¬ 
upon ; even for the best, but not for both. 

(-1) Every inhabitant ami fiirmer occupying arable land within 
the parish, and feeding his cattle out of the parish, is t9 be 
charged for the arable lauds within the parish, although his cKttle 
be feci out of the parish. 

(j) Every farmer of aiiv mill within the parish, is to be 
.charged iin* that mill; amf the owner thereof (if he be an in¬ 
habitant) is to be cliarged for his liability in the same parish, 
besjdqs,lie mill 

((>}. Every owner o.f lauds, tenements, copyholds, or other 
hereditaments, iuliubiting witliin the parish, is to be taxed iiccoM- 
ing to his weiiltli in regard of a parishioner, although he occUjy 
none of tlicm liimself; .aiid lus farmer or fanners alM lire tb be 
.taxed for occupy mg, only. .. 

(7) The assessors are not to t:v\ themselves, but to feave' the 
taxation of them to the roiduc of the parish. Go^^App^. 
10 . 11 . ' ■' 
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\ 14. And if any person 6nd bimself nggrievod at tbeinfequaHty 
of any such assessment) his appeal is to the ecclesiastical 
wlio is to see right done. Deggty P. 1. c. 12. 

lo. And if any of the parishioners refuse to pay their rates, 
being demanded by the churchwardens, they are to l>e sued for, 
arid -to be recovered in the ecclesiastical courts, and m^t elsewhere. 
Degge, P. 1. c. 12. 

' For the cognizance of rates made for the reparation of churches 
<ind churchyards belongs to the spiritual court. (10)- This is irt 
conscqueoiee of the foregoing statute of the 18 Ed. 1. concerning 
repairs os of spiritual cognizance; iniisnnich as the nghtof judg* 
ing of rates, and the enforcing of them, is of absolute necessity to 
render the statute effectual. (Jibs. I9.'i. (a;) 

Pursuant to this general doctrine, prohibitions have on many 
occasions been denied, or consultations granted, hy the tezn])f)ril 
courts. As'in the case of Page^and Vrimptm\(Jro, Pd.\^&dJ) \ 
ndiere it was moved, that tliey of the spiritual court wo«ddt<lri^ 
the/quantJty of the land (the taK being according to tliQ raty.rif 
their laiad^ and the person pretending that he ^^as tsoseci; for 
more land than he really had), and it was alleged, that this was 
always Uiablo at tlie common law ; tho resolution of the ocriirt 
was, that the pi’incipol being suable in- the spiritual.comrt, the 
okoumstanoes concerning it are inquirable and triable there also: 




^\Q)lP«X[yyj(^fi0pcl\imrd€tis 5 Alault S^*SeUajfnU' Iii<' 

. . , . ,,, 

(/t) 5,^^.,66.„i/a7reys ,casc. And lately the coyrt of IC.. R. ra? 
fused to grant a rhandamus to cby^ cliwurd^ns to i^ake a church 
it being a subject of ecclesiastical jiirTsdlctjdn. "lb;x v.. Tbe 
ioard/thi of St. THd-fird^ ‘5 T.'Pep'. '^iiii-. ' fBut it lies id the 

cHurdhwahderi^^dx.'oftWa tfinWdbarislieSi uhchff statJ h'fc 

td tws^m&lo a nreetlng pdtiMaht to f 24; for the ptirptVAc of 
on aod‘ascertaihiflg die monies and irato< to be tuifteased tbr 
the chiBteh of ^na ofvfhose^yparishett;'</dsr V. M 



imd h consultation was awarded. So also where it was suggested 
Jh oWer* to a prohibition, that the lands were over-rated; and 
that'-thO' custom of the parish was, not to be rated According to 
lAndi a^^d houses, but according to sheep-walks: the cOurt de¬ 
clared, pBoto^be first suggestion, that it was not material; be¬ 
cause rates being to be proportioned tQ d)c value of the land, the 
valuing of the land must properly blelpi^ to the spiritual court: 
and as to the second, it was said by Houghton (but not finally 
resolved by the court,) that of comnwii'ri^t the house and all 
the lands are chargeable tP the repa^afion of the church ; and 
that customs, in prejudice of such rejpai^ti^ns, are void; as, at 
another time, the discharge by custom df^900 acres of wood, 
from payment of church rates, was declared to be a custom against 
lowr Again,; in Ithe cose^of Kn^^lc{a^eligiitdx{L4itch, 

317.), whore the'Suggestion was, that by custom-the rate ought 
to he in projjortion to the king’s tax, and tliat the party was 
rated above that proportion; Bvhtnxh said this was a sjMri- 
tual matter, and ought to be irietl in tlie spiritual court, unless 
it appeared that some proof, which ought to he allowed by the 
rules of the cointnon law, liad been offered there and disallowed c 
and in the event, consultation was awarded by the whole cofirt. 
So {Poph. 197.) where it was alleged tliat the rate was imposed 
needlessly [I'iz. for casting new bells,where therewerc foitr ljeforB)^^ 
a prohibition wus denied. In like manner (1 Fe/i/r. 308.), whtjre 
a prohibition was prayed, upon a surmise that lltc' tax WM 
imposed tipon one part of the parish, omitting tlte rest; the 
court floubted, in regard it was not alleged lliat they hml offfeired 
that plea in the occlcsiastical court; bcauise reparation ■'Of 
chttrohes'is-pitoper for thoir cognizance. And though a'pro* 
hibUioa wift.grantcdv ihjFit the others might demur, if tlieyi tho^ht 
ifit, yet it was' oftebwiirds coiwtemuiudetl: for this- rmty Iw 
perly pleaded in * theltsjarifoai'court; and if not idiowedj ds 
eauseOf appeah \9fi. ' . . ) . 

So if u suit isinstkoted'hi thvi ecclesinstical coUrt for a churdh 
rate, and a oUstxnn pleaded of a certain sum, «* t»f solfi*tWftg 
done, in lieu of'tho rate, and that plea is ndmitted, they may 
procml to try that Ciistoin in the same manner as a modus; but 
if the ciistoim is denicil, it wilVbe a pro^>er ground for a prohi¬ 
bition (^liy the lord clianctilor Ilfirt/inrhc) ti>r defect of triifi iif- 
the ^clcsiasti^ttl court, forthd trying ofilu; custom is the province 
of thd. tdmpihn law. \ ; \ 

iV tlie, bouuds of fhe, p^ntfh come ip dispute iiv the cedes!?, 
astit^l .^eptn^tj o»at is, irth'c ;party tiwicsscd avw, that t)>c, UmV-ftiC 
which h^ is assessed ties, hxfipother parish,, and' not inithetparisli 
wlief'ife it « assessed;.tf tlie>p«rty be 4XMiUintiou&, he may.h(iwe:<a 
pr^bUiociv'alkl trt' it «tV“onimtjw4nw<^ • P. ). 

[By statute'WO. i. l 3 Ti' 
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c.68.’§T. for ItehWidj'wI^ an^pferkin rat^ to’thuiifeb or'diftpi® 
rate [the validity qf which has iiOtheHi qUe^ti(ifttd ih'(ln^ '£<Xleifi’ 
asticdt court) shall refuse to the - samej' any* juatiee of the 
coiinity, city, or town, 'wWire tnfe chUrch is situate, '0i< compUhit 
of the churchwardens who ouglit to receive the same, may con¬ 
vene,-'by warrant, such person before two or more justices, and 
examine, on oath administered by them, into the merits of’the 
ccAhplaint, and, by order under their hands and seals, may ordw 
payment of aiqf mm so due not exceeding lOf., besides ^bsW, 
ascertained by the justices; and on I'efusal or neglect to pay 
according to suich order, any one of such justices, by warrant 
under hand and seal, may lex’y the money tlu'veby orderetl to be 
paid, >vith the above costs, as well as tlmse of distress, being first 
allowed as above, by distress and sale of the goods of the ottendei*, 
his executors or administrators, rendering him the overplus. 
Any person grieved by the judgment of two or more such justices, 
may appeal to the next quarter sessions for the county, &c., 
w'herein the church, See. for which the rate was made is situate; 
jtnd if the justices present, or a majority, find cause to affimi the 
judgment, it shall he decreed by order of sessions, with costs, to 
be levied bv distress and sale of appellant’s gootls. Provided, 
that when such appeal is made as above, no disii'css-warrant 
sfiall l>e granted till after its determination ; and that nothing 
herein shall alter the jurisdiction of tcclesiustical courts to Amr 
cend determine causes touching the ralidily of any church or chapel 
rate; or from enforcing pajpnent thereof if exceeding 10 /.,the 
party proceeded against: if the validity of such rtitt or liahility qf 
the person, from v'hom it is demanded be. disputed., and the jmrty 
give notice thereof to the justices^ they shaft forbear giring judgment 
thereon., and the persons dtinandhig the. same may proceed ti> re~ 
ewery of their demand by due course, of law, as hej’ore (tccusfome.d[: 
but nothing herein shall aficct parliamentiiry regulations respect¬ 
ing church or chapel rates of any particular parishes or districts. 
And by 54 (r. 3. c. 170. § 12. the goods and chattels of aiiy person 
neglecting to pay any sum legally assessed on him for any clmrdi- 
cess, for seven days after demand made, maybe distrained, not 
only within the district, parish, township, or hamlet, in which it 
is made, but also within any other rlistnct, parish, Kc. within the 
same county, riding, division, or junsdiciion; and if Sufficient 
distress cannot be found within such county, 8tc. then, on oath 
thereof made before anyone or more justice or ju^iefeflof the 
peace of hfty other county, &c. in which ahy of * tire'goOtU or 
chattels of such person shall lie fimntl, w’liich oath such justicfe 
or justices shall administer nnd certify, Ity indorsing his Oi* thefr 
name or names On the' waVrMit gmnt^l to make sucif dbll^, 
such goods, &c. shall be liable to suHt' and sliffr ih such 

Other county, Jcd.'Hhd rrrty, uhder such wurrtmt and ctertJfit'ote. 



be distrained aud eoldj as if.fipund widu^ the diatrict, parish^ &c. 
in or for which the rate was. due^ 

Before p^ing 5S G* 3. c» 127. § 7. considerable delay and 
expence was incuiTcd in the recovery of church rates. , .That 
act provides a summary remedy, by application to justices of 
peace in cases of withholding church rates not exceeding 10/., 
where the party does not dispute the obligation to pay thetn, but 
does not invest Justices witii the power which belongs exclusively 
to the ecclesiastical court, viz. the power of deciding on (be 
validity of the rate, or the liability of the person to pay it. Tpe 
justice cannot issue his warrant, unless it be made affirmatively 
to appear before him that tlie amount does not exceed 10/., and 
that no question is made on the rate in the ecclesiastical court. 
If neither of these preliminary exceptions have place, the party 
way give notice to tlic two justices lieforc whom he is summoned 
to appear, lliat he disputes tlie validity of the rate, or his liability 
to pay it, though no proceeding is actually commenced in the 
ecclesiastical court: and any expression by liim, manifesting that 
he disputes the rate bona Jide, will be a sufficient notice to make 
IX vesper of the proceedings bcToi'e the justices. TIte King v. Me 
Cliapchcanhns of Milnrow, 5 M. S. Jlrp. 218. 

Where a constable, having a warrant of distress under 53 G. 8. 
c. 127. § 7., Ijroke tlie outer door of, and entered plaintiff ’s dwel¬ 
ling-house, it was held, that although he thereby exceeded his 
autlioriiy; yet as it was not slie\Mi that he acted with any other 
intention than that of executing the authority delegated to him 
by the warrant, no action could be inainmined after the expiration 
of three calendar months after the fact committed. (See § 12. 
the act.) Theobald v. Crkhmon, 1 Bar. Aid. liep. 227*3 

And by Uic 17 Geo. 2. r. 37. ^^’lK•rc tlicrc shall be any dis¬ 
pute in what parish or place improved wastes, and drained and 
improved mareh lands lie, and ouglit to be rated ; the occupiers 
of such lands, or houses built thereon, tithes arising tl^erefrom, 
mines therein, and saleable underwooiLs, shall be rated to tins 
and all other parish rates, within sucli parish and place as lies 
nearest to such lands: aiul if on application to tlie officers of 
such parish or place to liuvc them rated as aforesaid, any dispute 
shall arise, *t]ic justices of the peace at. tlie next sessions after 
such application made, and after notice given to the officers of 
the several parishes and pl»:es adjoining to sucii lands, and to 
ail others interested therein, may hear and determine die same 
on tlie appeal of any person interested, and may cause the some 
to be equally assessed; whose determination therein slmll beffnat 
But tliis sliali not determine tlie boundaries of any parish or 
place, other tliau ior the purp^ise of rating such lauds to 
parocliial rates as aforesaid. 

And the. rhurch. rate, charged upon guahera is recorerabk 
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Arrest in 
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or church¬ 
yard. 


before-the 3 justices oi' thp pewe,: i|i like manner asi( are, their 
titbesj'^.i) , . .. 

the cluirchwanleus defer u> make pr collect rate until 
they arP of their office) they are (feprjved of till legal uufho* 
rity of doing eitliec; but they may present the j>ei*suiis in arrear, 
at the.i2a5ter visitation when they go ,out of their office; and 
tlie judge will cause justice to be done therein, or tlieir siic- 
«e$sors may prosecute for the same. 1 JSac\ Abr. 376. (See tit. 
Cj^Urcj^tDilCbetld, 13 ^ seq,) 

>Ar ..-r: Chttrehes not to he profaned, 

Jv JB>ythe^QEd,B,.c, 5. Because lliat complaint is made loour 
lord,tite king, hy, the clergy of his realm, that divers persons of 
holy church* a'hilst they attend to dh'ine service, in clnn ches, church¬ 
yards, and other places dedicated to (lod, bo sundry times taken 
arrested by, authority royals and commandment of other tem¬ 
poral lords, in ofl'ence of Ood and of the fibertles ofhoty church, 
and also in distiiibance of divine services sdbivsaitl: the same our 
lord.the king willeth and granteth and tlofejidetli upon yrievous 
forfeiture, that none do tin* s«ime from honcefortli; so tiuit col- 
l^iou .or feigned cause bo not fouml in any of the saiil porsons 
of holy churcli in tliis behalf. 

And by the. 1 It. 2. c. 15. Because that prelates do a)mplaiu 
t^temselve.s, that as well beneficod peo})le of Iiolv church, as 
bther,,l)e arrested and drawn out as well of cathotfral churches 
as of other cljurchcs and tlieir churchyards, and soinotipic.s 
whilst, they be intended U) divine services; and so arrested and 
drawn out, be bound and brougln to prison, against tlie liberty 
of holy churcli: it is ordained, lliat if any minister of the king, 
OX otlier, do arrest any peison of holy church by such manner, 
ami thereof be duly convict: he shall have imprisonment, and 
tlien be ransomed at the king’s will, and make gree to llie parties 
SO arrested. Provided alwa^’s, that the said people of holy church 
shall not hold tliein within (ho churches or sanctuaries, by fraud 
pr collusion in any manner. 

. ff^tiist they, attend to divhu: srrrire'] And that as well outlie 
week days, as on Suptlays and holidays. JTfds. r. 31. 

ArrMteAl Apd if aiiyyiirest benuule contrary to these statutes, 


,(1) Tor 8>atiilc fsT., “ after rccitjng'ih § 6. that by 

s y?:' 1.' sf. 'i. r. fj. § ‘Z 'and‘V f?. H. r.'2l. It. 

made perpetual by G. 3. r. 10. § 9. //•., where a (juaker refuses to 
pay church rates, two or more of H. M. s’ justice^,»Jiall jicar pad de¬ 
termine the same, if not exceeding 10/. value/' extends pdvv'cr 
to 50/. :and one justi«e,YJQ^<>roceiv^ o^-igu^al c.piyplayit, and 







ami the person ftfrcstlng doth pr^rttTy discHrii^e the p^son 
arrested, upon pretence of ignorance, or the like; yet this T?ill 
not excuse thfe cohtempt'in making the Wat9i c. 3^r (y) 

Bp nidkidrih/royal] That is, in civil cases only, bctwixt‘/party 
and party ; but not in cases crimihalt ami ■ therefore a person 
may he apj^rchorulcd going to Or returning from divine service, 
by a wavrarit from a justice of the peace; it being for bleach of 
the pence, atid for tlie king: and so in like cases.' cl 

JJhei'ticfi nf holy t'hurdi\ This was die coiltfiiblii^liftvl jdfiriEfe 
church before; ol* which these statutesjUfiO gn^vun affirmance. 
12 Co. 100. WT 

lljjoii yricrous/br/ciiure'} And he that doth Offend agMnst the 
aforesaid statutes, may iu)t only be fined in tlie temporal court; 
l>iit may he excommunicated by the ecclesijistical judge for so 
doing, and condemned in costs. JVah. r. 3i. 

Nuverllieless, after all, luitwiihstanilijtg that the person arrest¬ 
ing is iiai)le to he punished for so doing, yet the arrest (if not on 
a Sunday) is go(Kl in law; so that if a rescous be made, and 
therein* any person shall ho killed, the killing is murder. fVats> 

2. Hy tlie 13 I'jL \.sf. Upi/foi/, c. C. Tlic king commandeth, 
that Iroin henci'fortli neither liiirs nor markets be kept in church¬ 
yards, for tlie lionour of the cluirch. (2) 

Ot/iohoH. None sliall hold a market of any things to be sold, 
nor presume to exercise any traffic in churches. Mon. 137. 

Nor in churchyards, /ft. 

3. JxDKjton. Causes of hUxHl shall not be heard in the church 
or churcityai'd. lAml. 270. 

The churchwardens or questmen, and their assist- 
unis, shall suffer no temporal courts, lecLs, or lay juries, to be 
kept in die cliuivli, chapel, or clmrchyard. 

4-. Can. 38. 'Hjc cluncliwavdeiis or questmen, and their assi^t^ 
nnts, sliall sufler no plays to be kept in the church, chapel, ot* 
ehurcliyard. (A) 

The ju’lingof plays in churches seemeth to have been froq^eht 
in this and ptlier nations, during die time.s of popery : as appears 
from the decretal epistle against them. At llic Reformation, and 
for some lime after, those plays and interludes were very com¬ 
mon; and, Ixang representations of the corruptions (ff ihe ino^iks, 
and tlic popisli clergy, were, very acceptable ,to die people. In 
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(w) eVo, Cnr. 602 . ; 

(4* Cw./flc. 321’. " , ‘ 

C4' Sce'tLorii»«%, 6: 2X>^.777, 2.ftt4c.'72. 


I oce UrUiU » Utt;, U. 

f Urlto St. James’sTali- is'bblq i« tho churchyard of the dhurth 
ou Jabies.'lh that'city^. Sec ds td origin of foir^, ' 

(A)'See «tWrch'ted«k ■' ' ''' 



mufcti. 

thfa Uhie of arehbisho|) Grindal, there were an idle ^rt of people, 
who up bills dailji but especially on holy days, inviting to 
thw^'^plnys ,* by whose impure mouths God** word was profaned 
and turned into scoffs; and the archbishop moved secretary Cecil 
for a proclamation tb suppress them. And it appears by this 
canon, that this profane usage was not then quite driven out of 
the churches ana churchyards. Gibs. 191. 

Foiiting'. ' ■ '6- Can. 88. The churchwardens or questmen, and their assist¬ 
ants, shall suffer no feasts, banquets, suppers, church ales, drink- 
ihi^j.or any other profane usage to be kept in the church, chapel,, 
or churchyard, 

Uliese five prohibitions do all refer to the wake, or feast of the 
dedication of chiircfies; the observation of which, among Christ¬ 
ians, was very ancient, and is particularly injoined by the canon 
law. And in the laws of Edward the confessor, Of the times and 
days of the kimfs peace, one time is, in the parishes of those 
churches where the proper festival of the saint is celebrated. 
But tbe observation of them, however piously intended, grew by 
degrees into great excesses of eating and drinking, and other 
irregularities; which, liy the way, were at first in some sort 
indulged to the English by Gregory the great, at this feast of the 
dedication, in lieu of their sacrifices while they were heathens, 
vis. that tlicy might set up booths round the church, and tliere 
feast and entertain themselves: But the entertainments being 
forbidden (as was before observed,) the solemnity itself, though 
revived by the book of sports, bath been since in great measure 
disused; and together with it, the disorders by ibis canon here 
prohibited. Gih.’t. 191. 

Muiters. 6* Can. 88; The churchwardens or questmen, and their assist¬ 
ants, shall suffer no muster to be kept in the church, chapel, or 
dburchyard. 

Brawl- 7 . If any person shall, by words only, quarrel, chide, or brawl 

(3) The statute 5 & 6 /id. 6. c. 1-. did not create the oflence of brawl¬ 
ing, for it subsisted by common law before it was enacted; and a 
party may now proceed either on the statute or on the ancient law : 
fd'r Wherever a statute leaves an offence as It found it, and only intro¬ 
duces edditiohal punishment, a party may proceed on either. Woi’ 
fmjvth V. Callifis, Tjd. Jiaym.B.’yO. Thus proceedings under § 1. of 
the statute mustbe supported by two witnesses on the spccidc charge; 
Whlleby the.ecderiastical law one to the fact ^nd one to the circum¬ 
stance would be sufficient. Uvichins v. Vcnziloe, 1 Hagg. 

The court will consider time and place in cases of chiding, quaireU 
Uftg, brawling that may hochiding*' or “in the 
church which would hot be srt in the vbstry. The vestry is a pldee 
for parish business, and the court wouTd not hitcrfere further fcbdn 
i^tigBt bd pecesrfarif foi' thd UreRd^atioii bf' d'ue' order diid decorum. 
T \^H. ^uipebsion of i p6r’f>h*dhef;'’iid'' 

wrlesitp, prescribed by A 6 6. c. 4-., was linrhwd Wn^nonWoUiy, 



in any chinch nr churdiyar^ i H shall be lawful unto the ordinary 
of the. place, where the same oifence shall, be done, and proved 
by two (4) Jawful .witnea^,^ to suspend every person so offending ; 
if he be a layman, from the entrance of the church; and ifrbe be 
a clerk, from the ministration of his office, for so long time ns the 
said ordinary shall think meet according to the fault. 5 & 6 fid. 6. 
c. 4. § 1. 

To suspend every person so offending] H. 15 Ja. iMrge&ad [391 ] 
Alton. A prohibition was prayed upon this statute, because th^t 
costs were given in the spiritual court; but it was denied by the 
court; the costs Iwing there for the expences of the suit: other¬ 
wise, if it Jiad been for damages. Cro.Ja. 462. 

8. If any person slmll smite or lay any violent hands upon Striking, 
another, in any church or churchyard; then ipso facto every pci*son 
so offending shall be deemed excommunicate, and be excluded 
from the fellowship and company of Christ’s congregation. 

5 & 6 Td. 6. r. 4. § a. 

Shall sinitt' or lay any violent hands] If one he assaulted in the 
church, or within a churchyard; ho may not beat the other, or 
draw a weapon there, altljoiigh the other jissaulted liim, and it 
he therefore in his own defence : for it is a sanctified place, and he 
may be punished for tliat l>y this statute. And it is the same in 
any of tlu* king’s courts, or within view of the courts of justice; 
because a force in that case is not justifiable, though in a man’s 
own defojico. CVo. 367. 1//f/w. 139. 

M. 1 An.i IVannouth and Collins. It was moved to have a pro¬ 
hibition granted to the ecclesiastical court, to stay a suit there 
against Wenmouth, for brawling in the Ixjlfrey, and striking a 
man there, upon suggestion of tins statute, and alleging tiiat all 


under certain circumstances (^ClnUon v, Hatchnrd. 1 Add. JRcp. 96.)^ 
and in another case, Canning v. Saickins^ 2 PhiU. Hep. 293., for brawl¬ 
ing In a chancel, to three weeks, with notification in the church of such 
suspension in the latter case, and costs in lx>tb. In Coxv. Goodday, 
fltagg. Rep.ix clergyman was suspended for .^.fortnight, for 
words spoken during divine service, by way of admonition, of a pgs- 
sionatc tenor, though expressed witliout any tone of passion. Costs 
were prayed^ but the report does not notice Nvlicthcr they were 
grant^. This being a criminal, proceeding, the ’ofSco of llie judge 
wrongly proiTiote<jh by misnomer of the judge in a copy of the articles 
for this offence, is fatm. Wiliams v. 1 tfagg. fiep. 1. And semhie. 
—Tlie articlesehould,be in his name, aavlcar-geucral (waj?official pritt- 
aipal,; for the cnihinat juris 4 iction of their offices seems in sonje.degrpp 
concurrehti The omission, hp.wever, of the latter description is f^w* 
Thorpe v'. MqnseUy 1 f/agg., Ttep. 4 . As to evidence of bfa^^ling, 

, V ,11 i 

01 W ^^ncspdjngs under.th^se w^ds must be supported by 





^•HP^we8s Ikrioij^^ttfc the, qpurt ^JoH 

herjR8^/^%' *<flWS <fettifd a ^pr/9l^h^Uft^^ bwRUW ^;,Ofr 



, or pciliapa priKate pei'sona, wKo \»h\p ,b 0 y^ % playing 

, fe .tlie cbi^rcl^ pi; Imts of tlu^e.wbpi obstinatelyjfflfua# 

ein'oSr'ujeinsvIves, or. gently .lay tbaif baOcU .onvWow 
wl|o df^lji’p flt^^per/brniance of any p^t of .divine, service* and 
fivh them pni ofthe church, are not within the meaning pf tUiip 
^^tu(e. 1 iTaw*. 136 , (5) , . .* 

, c/iUrch or church^ar(f] E. BZEl, In <C#ae> 

^ho struck another in St. Paufs. churcbyord in Lonckni the 
^iirt >ere clearly of opinion, that cathedral^ , as well as< Qthfif 
eHi&-die$ arc within the meaning of this statute* . Qro^M* 

mdkatS. ; 4 

Jpsq, facto'] Biu nulwithstanding that the wwls of U» statute 
[392] h^ ekpi^essed, lliat he who smites another abali ywQj?*c#p.i» 
A^fhed'excommunicate, yet there ought to be a prepedw Opn- 
vlcUob at law, which must be transmitted to the onlimu'yf or «JUe 
the^^^mmunication must be declared in the spiritual court 

proof of the oft'ence there;. for it is implied ia «yji^ 
^nid liiir, that no one sliall incur the , penalty thereof* tilVhe hs 
fbund^uilty upon a lawful trial: also it rriu^be inte.tyded ia .)bp 
construction of , this statute, tliat the excommunieutkm otighi’.to 
ajp^ai'judicially, because otherw’ise there t 2 ould be no absofntioo^-. 
1 «m/'. 139. (6) .. . V , 

tn the case of ll’ihon and GVeams, 11. 30 G. 2. A probibitiott • 
was moved for on this clause, and tlio suggestion was, that t^im 
ojight to have been a previous conviction at law. But by the 
coiii^, 'Hiat is not necessary u})on this clause, li is still inde^ 
an offence at common law', and a man may be indicted for it; 
but l)esides iftis, he may l>e rpso facto excommunicated by the 
ordinary. If there is a conviction at law, the OTdiiiary may ustj 
it tiS H proof of the fact; hut he may prpe^ without any suc^ 
pteHptts <»nvicti<H>. And the proceedings of ,£he two' oot^. 

it is po to ssy* thai^ a roan ^ at 

punswed iOT tiie same oihiioa* And this ds > 
cO|D|Btt %*,i|Miiy oases; for foe temporal mme U proaecd oo 
p^dsbf ^WrfcmaasdcilteafD^^ td; 


K Ihit'nec. in'tnarff, transmission of a coavlotlcih 
is sufficient without sentence upon it. Dirr v. EaM, 1 Vmfrig^ ttfi.. 








'tMHiitt dbuld: We 

dffboti Ibr no exc&Mtrttmicato cnphndo cdUM uso^, without a $ig~ 
ni/kaifit f>om the spiritual jod|^; and no niffnffkiztit cou\d is^u^ 
but upon aome proceedings befote th^ Said no^ otherwise 

could the party ever be al^lved. Bifson and Cnapfnafii H. 9 G. 9. 

Cm, Nardwieh&i 196. (T) 

.' 9. If any person shall maUfioiisly strike any person with any Drswiog* 
weapon, in any churcli or churchyanl; or skm draw any weapon 
in ^y church or churchyard, to the intent to strike rmdner with 
the satne weapon ; he shall, on conviction by verdict of twelve 
men, or by his own confession, or bv two lawful witnes^R* at the 
assizes or sessions, he adjudged to liuve one of his ears cut pff; 
and if he have no ears, he shall be burned in the cheek with a C ] 
hot iron, having the letter F, whereby he inay l>e known and 
tok^ for a fray^^naker and fighter; and besides, he shall be and 
sti^ ipso facto rxcommunicated ns is nforesiiid. 5&6 iSrf. 6, 
c. 4>. § 3. 

• ^i^eioksty] It is not enough to sny in the indictment, thaf h^ 
but 4t must be also tliat he did it mnticiousbj. y&y. 171. 

'f^ 'ifhan dtuw any weapon'] Ifa man take up a stone in the 
dmrchyatd, and offers to throw it at another; or havii^ a 
hattiiet or ax m his hand, offers to strike another therewith ; th** 
isf* fi6t an offence within these woixls: for tiiest* are not suA 
i^pdiw as-may properly l>e said to !x‘ drawn^ as a sword or 
digger. Wats. c. S4. 

the intent to strfhe another] K, 33 Btiz. Penhallo^s case. 

HewiiJ? indicted upon this statute, for drninmj his dagger in the, 
church of B. agednst J. 5., and it Wiis not said to Uie intent to strike 
him; and for tliis cause the mdictnu'iu was adjudged void* 

Ov). i:ffr.231. (8) 

Ih the year 141,5, which was before this statute, the wises of 
lord Strange and sir John Trujtseli contending for precedenq^* of 


{7) A persoo may be excommunicated us above, without any prior 
conviction atlaw^ unless on the third daiue. of striking with or draw* 
ing k wffWon \ smd there a temporal punishment (the loss of an ear) 
bmiw inflidted', ’ and the e^Kom^umcation beiim an accuumlatcd 
pf4^'CO(^v>CtiOtf'b^¥eudhiitc. /^. indsf^/, mso 
jbato^rtAftd^ hfi the plalnflff ipso ffotpt 

besBitoe^be h^MHtted^ shewii^-an axCbtuimnf^idilk*' 

thA;;ivd|laai|i^^ailibndi^biMeabwM Crd/^lir,9\^- 

(2) TW star ^araber ,y* ,#mr, JWn 

“ ^aui^oor beaten m church or a^yoedL 

is not lawful for him to return .bloFfi. in HU owivde^^noe, ^s-.be. gmy 
els^hfere,’*' ’ . 


-, 


vdr.. 'r. 
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iii theckurch of ill the cost in. tUeir 

lusbaiids thereupon, with all their I'etinuc, engaged iR. tJbup, 
qtifirrd) and witliiii the body of the clmrch some, were killed 
ami many woundeth For \vhicli profimc riot, several of 
delinquents were committed, and the church suspended from 
the celebration of any divine office. By process in the court 
Christian, the lord Strange and his lady were adjudged to be tlie 
criminal parties, and had this solemn penance imposed upon 
them by that exemplary prelate archbldiop Chichcley: the lord: 
Strange walked Iwire-headetl with a wax taper lighted in his, 
hand, and his Indy have-iboted, from the chui'ch of St. Paul to. 
that of St. Dtuistan; wliich lieiiig reiiallowed, the lad}' witli her 
own h^mls filled all the church vessels with water, and offtued 
to the altar nn ornament of die value of 10/., and the lord a piece 
of .silver to the value of 5/. Ken. Par. Ant. .560, 

By statute 27 G. 3. c. 44. No suit shall be brought in any 
eccleBiastical court, ibr striking or brawling in any church or 
church}'ard, after the expiration of ciglit calendiu* month.s from 
the time wlien such offence shall have been committed. 

^ 10, If a nian do break and enter a cliurch in the niglit, of 

intent U>steal, this is burglary; for the church is the mnasloti 
house of Almighty God. 3 InA. tkl. 
j And here, note a divereity’ between a spiritual man of the 
church coiLsccrated to die service of Gotl, and goods dedicated 
to divine service, or merely ecclesiavSticah for laying of violent 
lands upon a }X'rson in lioly oixlers, the ecclesiastical court liadi 
conusance; Imt for tlie violent taking away, or consuming of the 
ornaments of the church, or goods deilicated to divine service, 
tliat court (lortl Coke says) iiuil* no conusance, for that it is not 
given to tliem; as for taking m^.iy of tlie bible, the Iwok of 
common prayer, the chalice, and the like: or fiir the taking 
away of an image out of die church; hut remedy must be taken 
for fliese ut die common law. S Inst. 193. 

But Dr. JVfUmn says, .a libel inuy be also in die spiritual court 
against dm offiaider, pro salnle aniui*£ ct rejormniione morum ; 
.'ilthough not to recover damages. IVats. c. 39. 

Y. But dii»f must 1)0. uncltT&tood where the oilcnce doth not 
afn6ant;'tp fekMiy; for in that case tive spiritual court hath no 
jurUdietiou. . iEavzw* of U^c schejac of cti. pow-Tr, 90. 

In^the leUt a^^izes at Wcoster, 11 ^ ^2 X the case was', 

One ffVliam Ilaines had digged up thi; sevenil graves of three 
men and one woman in the night, and had taken tlieir winding 
^s|jee(,s. h’pm d^^eu-i|iodic% und juried them n^aip; "aVid it was re- 
sol yied by dm JufedeeB ,»t in Fleet-strict, the 

propferty of thfe alieeU^enuiiiiied die, ayrners, Uiqt, tum vybo 
liad pro|M‘i'ty therein wlien the dead body was wrapped up thep^ 



with, tor the (Jt;ad Iiftity Is not irnd ffiAt tho tiikin^ 

thereof was felony. 19 To, 1 iS. (<!r) ; 

11. Anciently tlie ^hlirch arid fchiirchyaitl it^s ft'snnctaary, San-tnary. 
and the foundation ofabjnrftliofi; for whoevier wm not cup^a 
of this sanctuary, could not have tlie benefit of ahjiii ruion; and 
therefore he dial roniniittod s!tcri](!ge, because l\e coukl not have 
the privilege of sanctuary, could not abjure. This abjuration 
was, when a person had committed felony, and for wifi;guard of 
his life had fled to the sanctuary of a clnirch or churchyard, and 
there before tlie coroner of that place, within forty days, liadcon-^ 
fessed die felony, and took an oath for his perpetual hariishmend 
out of the realm into a foreign coiintiy, cluising ratlier to lose his 
country than his life; but the foreign country into which he was 
to bo exiled might not be amongst infulels. 8 J-mtU 11.5. (9) 

Hut by tlie act of the 91.7«. c. 98. § T. it is onacUjd, That no [ 1 

sanctnarff^ or pririlfije of aonctuaiy, fihafl (h’ OihmllPti or (dhwed in 
any rose. By which act, such abjuration as was at the common 
law, founded (as hath been said) upon the privilege of sanctuary, 
is wholly taken away: but the abjuration, by force of the statutes 
of the 35 7,7. c. 1. and 35 FJ. i\ 9., in the cast' of recusniit£s, rc- 
maincth still; because such abjuration hath no dependency upon 
anv sanctuarv. 3 Insi, 115, 116. 

And the law was so favourable fi>r die preservation of sftne- 
tuary, that if the felon had been in prison for die felony, and 
before attainder or conviction hiul escaped and taken sanctmiry 
in the church or churchyard, and tlie gaolers or others had pur-* 
sued liim, and brought liim back again to prison; upon hix 
arraignment he might have pleaded the same, and should have 
been restored affain to the sanctuarv. 3 Inst. 217. 

O \ , 

XL C/iurchxcaj/. 

The right to a cliurcli-way may be claimed and maintained by 
libel in the spiiatual court. This is supposed in the several re¬ 
ports upon tliis head, by the mention of particular circumstances, 
without which prohibitions would not have laid. Par. 43H. 

Gibs. 

A church-way may cOhiTnonly l>c cldinuxl as a private Way: 
and upon suggestion dmt it is a highway, a prohibition mil be 
granted j so iitlic suggcfeliiih prove true, the riglit is friable at 
conmidn Taw. 9&3.' 2 .Mr. 987. rify/.-Pav*. 488* (d) 

_ ‘ _ rM 

X'r) See burial, U- j . . ' ' 

(9) Thi^ privilege, laktcd ior /drri/day«. dhtliig which Wm^ lCtfy 
person might KirnVen hitW mdit^ftd drink for his riislentiitiijrt, W Wt 

after, Oh warn of being'gu^ltV'Of foiolty*’ Ifirite^s Mirror if Jkgticc, 

(tf) A way to a parish church, or tri‘dic common fields of a town, or 
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I'or u t'liu»,Tl»way may bt‘ pleaded by oiiy jiilmbit^U 
in the .^Ifkual hMUt. iMiis vvas done in tlm 10 ./</., but upon 
suggestion that it bad been eiijuyt'^l by permission only, aiul not 
iis of right, a pi*ohibilioii was granted: as it was also in a case 
which Kulle mentions in. the same year; when the churchwardens 
of iiUhorne and Bowe sued for a churchway as appertauiiug to 
all the pnrislzioners by prescription. Gibs. 293. 

WTuch case mentioned by Bolle is thus: If the churchwardens 
of a church sue ft)r a wav to a churcli, that they claim to belong 
to all the parisluonors by prescrijuion, a prohibitioji sludl Ik- 
granted; for this is temporal. 2 UoiPs Abr.'iHl, 


fXII. Building Churches. 

By 43 (i* 3. r. 108., entitled, “ Av art to promote the. bnihtinpf 
tepirififuj^ or othmnse providiruj of rhvrches and chaftefs, and 
honsrsfor residinrr of ministers^ andrharchfiardsy in England and 
Ireland^' (amended bv />! G. 3. 11.5., .52 G. 3. e. 101, § 27.: 

Titn\ wee 53 G. 8. e. 4 5. § 33. pr/A-.vdw,) it is enacted, ’I’bat every 
person having in liis own right any estate or interest in posses¬ 
sion, rev'ersion. oi- eontingi-ncv, of in lands or tenements, or ol’ 
propcj ty in any gocnls or chattels, may. by detnl enrolled in such 
ihahner and time iti Knjrland as hv 27 /f. K. r. 10., and in Irelaiul 
as bv 10 (\ 2. c. 1., or l>v will in writing dulvoNeetiteti aeeording 
to law*, snob <leed or will being duly exc'cuted thrw niontbs be- 
,fore death of'jrantor or testator, give and vest in any person, or 
biKly politic or corjjorate, their lieii-N and .successors i-espe(*tiveiy, 
anv lands not exceedintf five acres, or goods and chattels not 


to a village, which terIlunatc^ there, may be called a private way, he- 
ednse* it'htloiigs not to all the king’s subjects. 1ml to the particular 
iiiliabitants of such pari>li, hou^e, or village, each of which, us it 
fiee<ns,cnay have an action for nuisance therein: wherouH nuisances in 
highways are pmushahle by iiidictmcot, and are not actionable unless 
tlitf-y, cftdse a special cUumige to somu particular person. 3 Bur, AO. 
[tit. (A.^j Yet an indlctiueut fur stopping anmiauwm 

vUt/n jiede^trem ud ecclcsium dr f^Vhdbj/ was held goo<l; for it was taken 
to be,a footway common fo all, and not nu-rely t<j thej)ai'i<Iiitmer.H, 
and tnat (lie cluirch wa.s only llie hrwinus bd ipiem. yj'he. Kuuj v. 
’THrdihhi^y 1’ Ventr. 208. cited' iii'[7^r A7/i^ v. ^ Bapm. 

’1175* ■ ‘R ft'Way feadhig to a church be u private way'^, he who ought 
U^^repair tnay-bc compelled to repair hy the cKd^sirtstical court; wild 
holpeohihitioa wili.lie.; but otherwisr^ if h be n higliwoy, though it 
«<!9huroh. iUhriDA.f 45. If it be & Jiighway, thfdds, comiqon 
suhipet^v thtJ chargv.pf .ra|>idf*Pf? lb ,pf.)i;pmuwii 
pn tltf ;bccup>pr^;/#A’ vUmw, I|m?, ptif4ih„,hu{ 
cast'on certain persons, by reason of inctosure, or prc^cfipr 

lion, and in some cases i« tp be reguluU'd by the .survevors apnoSutcci 

xi'.k'c.'h:' '^oWn,'H-:At;.w. tk' ' '' ' 




C’etfiW. 

rxcet'diiig 60O/., towards ercciing, rehiulding, repainnj^Vpwictias- 
iiig, or providing any clnircii oi* cimpol wiien; die Mungy aiid 
rites of the united eluivch of l^ngiand and Ireland are ohsen'cd, 
or aiiv house for resideiiee of the ofHeiating nninst^r, or any oiit- 
Ixiildings, (dfices, elnirehyard, or glebe ibi* the sjune respectively, 
and to he for those purjH>ses applied accordirig to tlic terms oi‘ 
the dc’e<l or will, llio consent of tlie ordinai*y being first obtalucd, 
and if no such liinhation is made in llie deed, the gUl .shall be 
applied as shall he apjiointed by the patron and onliiua'y, uilTi 
(‘onseni of the inemnbent: and such grantees, their heirs, 8cc. 
may take, as well from piM'soiis charitably disposed to give the 
same, as I'rom all others willing lo sell th< lu. anv land'-, tcneinenbi, 
or chattels, without licence, or ^ rtt o\' (nl quod dtiminnii^ iiotwith- 
sUiuding die statute of movtiiialn: but these powers shall not extend 
lo persons within age, insane, or leuies coverts, 13 (i3. c.lOS. § 1. 

ilis majesty, by deed [under the great seal ; but see now 
.VZ Cf. S. c. 11)1. § Z1 inuU'r the seal of his duchy of l^anca-ste^., 
may give all sucli liis estate or interest in any lands or tenemeuis 
within surve\' of exehetjuer, or ol’ that diiciiy, for die like piu'- 
jKise.s with the like eoiisent (as in 13 (r.3. c. § 1.); but no.one 
sneli grant shall extend to more than five acre.s; and sucii grouts 
may lie held notwilhstaiuling the statutes of mortmain, J) /7. 3> 

<. 3d., ami I ./. .N'i. I. r . T., .51 G. 3. r . 115. $ 1. 

Only one such gift or ileinise sliall lie made liy one person; 
•nid where either exceeds live acres, or 500/. v.dne in goods anti 
i haiujls, die lord chancelior, on petition, may order its jvduclion 
n.'dial amonnl, and make further reasonable order in die pre¬ 
mises, 13 (r. 3. c. 108. § '2. 

No glebe of more than fifty acres shall be augmented by more 
ilum one acre, and any excess tlu'ivin sludl l>c retlucctl by the 
ehaiuellor, (a.s in §2.) id. §3. 

l‘A'erv IxKly politic or corporate, sole or aggix'g,‘»ie, by deed 
enrolled, (as in § 1.) with or without confirmation as the law may 
mpiire, may give ami grant for tlie purposes in § 1., either 
way tif exchange or benefaction, any small plot of land dit ex¬ 
cluding one acre now held in mortmain, lying convenient fhr the 
use of some church, cliapel, or nilnlster’s lioiise of re.sidence» 
churchyard, or curtiii^e.tuereof, or convenient to be employ^t 
as the jiito of some sucK.churcJiy cliajiel, or house to Ixe hcreaH;er 
iirecleU, and for tins, nece$sftry enjoymejit thereof to any pereon 
oi'ibody, &c. soever, who with their iieirs, &c. shall take>;fuH 
cupncily, with consent of iiictinibent, patron, and 

«ml Itold Stidh smAll plot of land for sucli ^rposeS Witlfoftl 
Hceiice, hr writ ota/t i^teod (fmnntmii notwithstanding tho statute^ 
ihortmahi,^ ^ 

Tn' dVery paixiehiiil ,c1i\t^clV,or cJ\apel hofeafter erecUfl, 
provision »hmi be made for decent and suitable accommodation 
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o.r tiU ^rk)ii8'^fioever thither^ wlipsti 

staricto may reiidt^r them inialole' to pay tor' tbe^ sain«y 4d G, 
ri 108; f 5.= -'''''i ■ - \ , 

Any rights ot' giving or devising, already existing in any peivon, 
are iwt ntfected by this net, Ufi. § 8. 

Hiy inajebty iiuiy grant and vest in any jierson, or body politic 
or corporate, their heirs and successors, his interest iii any lands 
or tenements not exceeding five acres, within survey of exchequer 
brof diit^vy of Lancaster, for curtilages, accesses, or otlier uc- 
eomniodAtiom of any such churches (»r chapels, in the manner 
without the deeds passing the great seal; viz. the Irensnry may 
grant a warrant to any siicli person or Innly, &c. wliich shall l)e 
enrolled in the office of auditor of land revenue for the county 
within wliich siicli premises are situate, and also in tiait of the 
uomniissioner^ of woods, forests, and liiiul revenues, or in tluit of 
sutweyor general of land revenues: whicli auditor and com- 
misdonors, or surveyor general, hanng enrolled the same, sliall 
Certify such enrolment at the foot or back iheixiof under theii' 
hands, and return it the grantees, who after such eurohueut sliull 
bl*<leenied in actual possession, and shall hold the premises speci¬ 
fied in the warrant free of all incumbrances, 62 G.3. c. Ibl. §27. 

' Kver\’ person iiaving the fee simple of a manor, by deed under 
•fils hand and seal enrolled in chancery {as in § 1.), with or without 
\ .qpnhrnuition as die law l•equire^, may graiU to the rector, viciir, 
pr other ministe r of juiy parish church or chapel consecrated for 
the service of tlic cluirch of Kugland and Ireland, not exceeding 
five acr(“s parcel of the w'aste of the manor, and lying wkhhi tlu. 
parish wheiie sucli church or chupt I shall be erected, or witjhiii 
;my 'extra parochial district in which siioii churcii, ^c. shah bc 
erectwl, Ku* erecting tliercoii or enlarging any such church o' 
chapel, «!• for a churchyard or hiiryii^ ground, or enlarging the 
jsame, or t»3r glcbe.oii which to erect u residence lor tJic minister, 
freed from idl rights of conunon, 8cc. .'ll (}, 2. c. ll.>. § 2. 

T>y Sfo/. 5(> fr. 3. c. 141., intituled “ A// artj'or f uab/im/ iwU^ 
sii^uiticdl coi'iioralc hiulu^a midtr certain t ircuintilam eii to alUnate 
funds for erdorfing ttindiines or ifmcx'hyards'^ Any spiritual or 
ecclesiastical body corporate, or spiritual person, being a cor|x>r- 
atiou sole, possessing ariy land adjacent to any cemetery, church- 
; ‘^ayil, or hiiryifigi^grbuml, tn/iy self by indenture <if btn^ain and 
stjle (ehrqlletf Ilf chancery withiji six calendar months) for die 
'' purpose bt cons^raliofi, any portion thereof, not exceeding otie 
acre, fdr enhnj^lilg such churchyard, Hc.id, JL ' . • 

In case of aiiy <>pirftd4l person being a Icdfpctfatitiif ‘ Sole, the 
consent of the bishop or Ordinary, and of tlic patron of the living, 
’^ali be testified thcif-lieirig parties to the alienatioil df the 
' luidV preWOttfi to tvhich the Value Uherbof fehall be ascertained, 
and with a description thereof committed-to*'Wtiling by some 



iiDturti)!. me, 

cumpetent pei^an Rppuint«d b)> the> urduiar^'» wiki vui il'y 

the samie on onth iietbre a jiiistice oF tlic oouiityr oir distnet 

where the laruJ is situated, if the value is alx>vc 100/. Otlier lands 
of equal value, estinmted and veriHcd as-above, ahall be conveyed 
to the same uses ns those conveyed by the Bpiritiial person, and 
as tliQ consideration thereof; and if the value does not amount 
to 100/., but is aljove 20/., such value shall l)e paid to tlie go¬ 
vernors of queen Anne^s ^imty, to bo applied to the l)eaelit of 
such spiritual person; and if it shall not amount to 20/. itishall 
Ih* paid tb such spirittial person, to Ijo used at his dhicretion, 

5« 0.3. c. 141. §2. 

No alienation by virtue of this act shall he questionetl after 
twenty years expired, for want of compliance with the fi>rms 
liereby prescribedv id. §3. 

All ground consecrated os burial-gi'ound shall, after twenty 
yeui's, be discharged of all adverse titles and claims thereto, and 
shall absolutely vest in tlic ti'ustees tiiercof; or if there be no such 
trustees, then in the vicar or perpetual curate; or if no such vicar, 

Jfec. then ill tlie rector of the parish, id. § 4. 

His majesty may, by letters patent, appoint commissioners for 
carrying into execution tlii-s act, and may direct any five or more 
ofthemtoact therein; the commission to continue in force for 
ten years from the date, unless sooner alteretl or revoketl, id. 

XIII. Jiuilding and promoting the building of'additional 
churche.s in populous pa?'ishcs under .58 (/,3. r. t.5. 

6\) G. 3. c. 134. 3 G. 4. c. 

[The following abstract of the complicated provisions of these 
acts is principally mken from Mr. Bramwell’s excellent “ Digest 
of those Acts to which in particuhu’, and to the title Churches 
In the Digest of the Statutes, and in tlic Analytical Index thereto, 
by Messrs. I'yrwhitt and Tyndale, tlife rentier is reccMninendetl 
for more extended reference.] 

ACTIONS, , - , 

Limitation of; defendants may plead tlie generlil ttoiie, and 
shall have treble costs. 58 Cr. 3. c. 45. § 83. 

ANNUITIES. 

It sliali be lawful for, the churchwardens of any place in 
which money is authorised to be raised for the pui*poses of the 
acts, tp rnisc, tlie §ame, or .miy part thereof, by Uie grant of 
auniiitios, but not exceeding the rates spocilied in tlie tables, 
annexed to, the 38 G. 3. c. ,52. 3 G. 4. c. T2. J 6., j 

A^PORTIONMENTf 

Whenever any^ent for years, for life or Ufds,; or iu feej:,shall 
(le poyable outbf i;itvls, .ipori of which may be tAkea,undhr the 
nets for the purposes tliereol :* 

D n '1 



or oiher persons giving or selling any ipo^tlott^ol^ sncb imuis,^ur' 
from wlioiii the same in:u’ l^,^keii under the nets, to appt)rtion 

I ■ I - I 1* ' ' •■. 4 ' 1 1 ' 1 I 



reniaiiung part 

sobjeet to the ieiittre mit. 3. Gr.' -J.. c. 'Tg. § i). 

If shall be la*ivrdl Ipr tile commissioner^ if they think it expe- 
dieiit, to abTOrtibn alhbii^ the separate divisions of juiy parish or, 
ptkbe, ihaae district parishes or chapelries Ipr ccclesiasticsd pur- 
pbsesj any diaritable gifts to such parish or place, or the pro- 
diitic thereibf; and to direct the proportions to be tlistribuled by 
the Spiritual person serving tlie church or chapel, or tlie churph* 
vrardeiis or select vestry of any sucli separaw divisions, cither 
johitly or severally, as the coininissioncrs may think expedient; 
and also to apptn tioii among such separate divisions, any ilebts 
previously charged on the church rates in such parisli or place; 
ahti all such apportionments shall registered in the registry 
of the diocese, ami duplicates ihet'Cof dc]X)sited with the church- 
w’ciftlens of each district, id. § 11. 

' - BflLDlXC, 

'Powers to coinmissiojiers to build or cause to be built 
chnVchcs or chajx’ls, under the act, upon such plans {is they 
deem most expeiHcnt for affording accommodation for the most 
persons at the least cxpcnce; and such part thereof as cominis- 
sipuers, witii consent of the bisliop, under his iauui and ^(*((1, 
sl^ll .direct, arranged in pews, shall be dlsjKised of and let uiulur 
ih^ act.; m^d tlie part not so arranged, sliuJ! be assigned liir freo 
s<;^,,to l>e used by tlie parisliioners or iiihahiUinLs, without any. 
p^tyWPii*, 58,^7.3. c. 45. §62. 

^ogimi^ioners of ius majesty’s land revenues, with consGUt of 
commissioners of his ntajesty’s treasury, in writing, 
or by grant signed by dm cbanceiUkr of d^: duchy of 

Lanc^tcr, or d^c Ifukc of Cornwall by grant signed by tUeclmu** 
cidfor of that duchy, or uny corpomtioii, m'C entfHnvured to give 
attu gpunt, any Slone, slate, limbec, or, t»d*er materials, £ron» any 
of their quarries, forests or wastes, ior . building cliurclieS) or 
cbiypehi piidpr die said ^oc this act, oi^d .house <md garden 
for the residence of cpirhMol person serviug d»arein. 

prihgt^ustotmi aiiui excise of h^Dghiml, Irelmid^ 
ai)4 ,&otIap^^^ith;tJL(^.cpyi^ iiotler tbo.aulliority in writ- 
iqg of t}pf^ pf *^1* thfl tr(^suiy,.a^:0»utho(rifled; 

tq,|-eiplit.br ref>ay^!lH UuftidMtiMS pf,custom:^ 

or,eXjci^ fcr aJuV ^b*'Aclo*, ,tiiii))er, ,or ,other Jiwtoriaie, 

prot^q-^ifpr.a^idpsptl ii\ bmjC^g,(^iqrciie!|i.p^f-4wiptds 
act or this act; and such duties .shall he rcinitli'rf, drawn back, 



(Sitntidii 


or r€!pitid,‘ns 6t' thfe-OWnfwIsikirttti^b 6t t'hd 'ii'du- 
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4 shall l)e lawful ftr the commissioners pf 
of , If^iigianO, Irelaaid^ ami ScptlaiHl, unyer,,,th^^ ,fU|thprjty iu- 
writing of the cohimissioncrs of tng majesty’s’^e^ury, tp ttc.ntit, 
all or any proportion of the duties of fiistpnw; 9 ;; excise;, pr to 
order the same to he drawn back or;repfu'd» upon, slope, shpe,; 
bricks, tir»)btn-, and all other niattuiaTs ynicli have beciV .or shalJl 
[ic f>dna ^V/r.'procured for or used in rebuilding, eiihitgiug, ov.’ 
increasing the accomniodalion of any cburclies or chapqs unden 
ihe acts, or wliicb shall have Ix'en built, enlarged, pr increa^c^ ; 
with the aj)probatio!t of the eoinmissionersS, which approbation , 
uiay at any time be certified under their seal. S G, 4>, c.l2. 
^27. ^ 


nUJlIALS. 

None to be permitted in any cburcli or clinpeJ to be erecCed- 
under the act, or in the adjacent cemetery, at a less distance, 
than twenty feet from llie external walls, except in vaults wludly' 
arelied with brick or stone, under any cliurch or cliapel, and to 
which the only access shall be by steps on the outside of ,tl)e;ie(x> 
tcrnal walls, under tlic penalty of 30/. 58 G. 3. c. 01 . § 10., S«e.- 
Cnt’iu:ucs. CiiuucuYAiii). Division. . j 


CHUllCHES. 

Jhiilt or acquired under the act, and appropriated to distinct 
paritihesj to l)e perpetual curacies, and considered as beheficfes" 
presentative, so far only that the licence thereto shall operate" 
iit the Siiiiie nuintier ns institution to any such benefice, and ttie*' 
spiritual person serving the same shall be deemed the' incuirnbei^ ^ 
thereof; and such inciunbeiits shall hare perpetual sttCcesfeioii,, 
and be bdtiies |>olitic and coi*porate, and may take endb^-^' 
iiieiits in lands ov tithes, or any augmeiitations graiitcd ;V 

and till such incnmbcMits, and persons presenting tiietn,.sb^' be’ 
subject to idl jurisdictiohs and laws, and to lapse, on neglcctihg 
to nominaio un incuhibei\t for si^ montlis, fls iti cases of actiitu 
benc^icc^i. fiH O'. 3. c. 45. § 25. / 

Cluirches or Chapels <jf tmy parish or district prirish hot tenable 
wfth (he original dr i^y lOThei* Church or dirtpeh § 26. '; 

Laws relating to banns of marriage, marriages, cliristenhi^, 
chiirolun^b^nd burials; ^td the roistering, thereof, and td'all 
ecdfcftirtStiCAl'fiefelj oblktiohsi,' OC ofterihgs; shall apply to 
[Mirishes 4 «k 1 district bttrish'4,’wlicii cbTiipl’etie; after al'oidancd 
the ihCunilients,' artH'fO'the cluitch^ atld chapels 

and<to thu oOcj^iwticihjTeiiona llOWing fheiit, in like iruii^lTer W 
inihey'tiad‘'b^rt‘aijfc?eht’!4*paykte'parishes iihd jriiririf'^lrtltbfi^r^ 



Till ^uch i^voidaiice, iio blmiis ' 6 f' Tiiatrimdfiy, nmrriuffes, bap¬ 
tisms, cbur^hm^, ^bl* Inii'iajfe allowed j^ailite TOra or 

district parish, e:cceptby thc'ihfcbiiibcnt of tfc on^nal entire!], rti* 
his ctirate duly licensed. After avoldiihcc, to'bc certified, and 
notification thereof entered as directed by this act (sCc Noricte, 
29.), all such rites miiy be performed in the church or chafel bf 
any separated parish or district parislb 3S G, 3. r. 45. § 2 o. 

All churches built or acquired under said act or this act, 
whether belonging to parishes completely divided, or to disifici 
parishes, shall, after consecration, become distinct benefices and 
churches for all ecclesiastical purposes.* Thovided, tiuit during the 
existing incumbency (except ns after excepted, sec pATaONAoW, 
13.) such churches sluil! be served by stipendiary curates apjwinted 
by the existing ineuihlTent, and subject to all the laws relating to 
stipendiary curates, except ns to assigning salaries to them by 
the bishop; and such existing incunibent shall, vmtil avoid¬ 
ance, continue to hold all the churches of^he divisions of Ids 
parish, as if they were one ciiurch, unless he shall voluntarily 
resign one or more of them; any statute against plurality oi’ 
benefices, or other law to the contrary notwithstanding. 59 (i. 3. 
c. 134. §12. 

No chapel huilt or acquired under said act, in any ilistiici 
parish for ecclesiastical purposes, and not tlio cluireh of such dis¬ 
trict, shall be a perpetual curacy or benefice presentative under 
said act. § 19. 

CUUUCIIVVAUUKNS, 

'IVo fit persons shall be appoiiitcd to act as clmrchwardens 
for every church or chapel built or appropriated under the act, 
at the usual period of appointing parish officers in every yearj one 
by the incuml)ent, and the other by the inhabitant houselicildewin 
th^ d^trict; and when elected, they sliall appear, and be admitted 
and .4wom according to law; and shall receive the rents ofthe scats 
and pews, and pay the stii)ends or salaries to the minister and 
clerk, and shall do nil acts requisite for the repairs, ninnagement, 
gootl order, and decency of lichaviour in the church or chapel; 
and they shall continue in office till otlicrs lib chosen: ami on 
nonpayment of the rents of seats and pews, may enter upon and 
sell the same, or recover them by action, in the narties of The 
Churchwardens of the Church or Cluqjel of” {descriWng the 
same], without specifying their names) and no soch action shall 
abate by their death or going out of office. 68 G. c. 4>6. J TO. 

Churchwardens of every parish in which any adilitibnal ehapel 
shall be built or priMdccl under the act, without'making any 
division thereof into si^rate parishes or district parishes, shall 
db all such things as churchwardens to he 'appoiitted under the 
act are authorized and rctjulrcd to do.' §t4. 



»; '• P^.V.Wiy^up. i^eauiuALs. 

.' 44 P£ e^tru-piifQq^i^^ required by die coii\- 

y^iMifJuei’ii, sbal]t.J^u(ii.sh/uwi(W ibr enlar#^g> existinj', or making 
.iAdditional cimr^yarcLs or burial grQunus, n^s the comidibsion^rs 
necessary; and the conimissioners shall give notice to 
die pJiurcUwuvdens, to be left at.tlicir abodes, of the intention to 
enlace the existing or set out new burial grounds, and of tlie 
of ground required for such purpose, and for a proper 
.upproacli tliereto, and of the place in whicli the same in required 
to lie provided; and the churchwardens shall vitliln foiirteeii days 
call a meeting of the vestry, or persons possessing the powers 
td* vestry, for taking all necessary measures fur providing the 
sumo: And in case the parish or place cannot provide the same 
witUoiH purchasui the vestry, or pcj'soiis possessing the powers of 
vestry, arc ie(|uire(l forthwith to proceed to treat lor ground ac¬ 
cording to snch notice, but shall not conclude any bargain witli- 
cnit the commissioners* approbation. 59 G. 3. c. 134. §36. 

All die pow'ers and provisions of the sjiid act or Uus act, which 
relate to the grant, sale, conveyance, purchase, and resale of 
lands or hereditaments from Ins majesty, or any corporations, 
persons under legal disabilities, or any other persons wboniso- 
ever, to or by the coininissioncrs for building additional churches 
or cluiptds, or issuing, iwlvanciug, levying, raising, borrowings or 
taking up at interest, money for any such purpose, shall extend to 
grants, &c‘. of lands or hereditaments necessary for enlavgiug or 
making any churchyard or burial ground, ami approaches thereto, 
under this act, and for issuing, &c. money required for those 
purposes, repaying it by instalments or otherwise, as if all such 
provisions had been re-enacted in this act. § 37. 

ivaujs added to any existing cliurchyurd or burial ground, or 
appropriated lor a new burial ground, shall, ;\s soon as con¬ 
venient, be consecrated for the burial of tlic dead, and shall fpr 
c'ver after be used as an additional burial ground; and th§ free¬ 
hold of ihc laud so consecrated shidl thcreu{)on vest in fltp p^son 
or persuas in whom the froehold of the micient burial ground of 
such parish or clnqiulry shall from time to time l>e vested. § 38. 

'i'he couiiuissioners piav, il' tiiey tliink fit, alter, repair, pull 
down,,and rebuild) or order or direct to be alteml, &c. tlie walls 
or fciices of any existing churchyard or burial gromul of any 
parish or cliapelry; attd to f^nco ofl‘any mldilional or new burial 
ground to be provitled by t|us act; and also to stop up and dis- 
’flontmue, or alter, or onder lo Ikj stopped up, &c. any entrance 
tp Auy churchyard or bqrml ground, and tlie footways and pas¬ 
sages; over, the same, as tp them may appear uunecesary, or as 
they, dunk fit to alter rprovideu toe same be done with the 
consmM .nf , jgsticct^ of Uie peace, and on notice being given 
as prescribed by 5^ G, 3. , .59 G. 3. c. I3i, § 39, 





'll sluilt be the il 6 liitMssi 8 ncl^s to auiliuniiu un^,puvj^(i, 

cliapelry, township, bV eivi'«*,pato 6 nml place,‘tlesiroiis of w'o- 
cili'hY;^ m- nihliitg to’flhy biinhf '^'bund, tb any latiq tlic 

comntissibners rtiay (Hink siiffiblbliti artd properly'^sitnate lb); 
purpose, aiid to rtntRb hfUrHil^fi rates for ihc piircliasq tliereoil^ 
01 * re|ja>^irt^'wfth'‘ilTtdf4jst'anj;‘ mbnfcV l)orrowotV ibr niakinjr spcTi 


purchase; and the ciiut*cliwardenfe or persons autIu>ri/<'({ lo make 
rates shall exercise all the jxjwers of said acts for iimkin^ ,sMch 
pit^diases,' and triakinjt and raising such rates; and When any 
ktrid iiO pih-ehasW sludl'he situate out of the |>nrish or place foi; 
'^hlcfi it Is ’ trttended, tlte same shall, after coiisccratloii, Iw 
dceraed' part thereof. 3 O. r. 7^. § £i(J. 

Tlie clerk in oveiy church or chapel erectci!, ataiulred, or 
nppt'opriateil un<ler‘Saiil act or this act, shaff he aniuihliy ap- 
|X)inted by the iiiinister thereof. 59 G.S. r. I3l. § 2!>. 

a)MMIS.S10NKKS. 

Hib majesty, by letters patent, imtlcr the. seal, may 

t^ppoint couMuissioners for executin^^ the act, ami <lirecL lljat 
atiy (ive or more of them may act- 58 (i. 3. c, 1.). § 8. 

, ^le commission shall continue in force for ten years fnnu the 
date, \ud^ sooner revoked. ' 

^ They are to examine the state of the jiarishes and t xtra-pH- 
rociiial places in the metropolis and its vicinity, and other |>orts 
ojC Enj'land and Wales, to ascertain in which additioiud churches 
and cniijx;ls arc most requirctl, and tlie nu>st c/Iectual iuciins ,iil‘ 
alTbrding such ucconunodation. §9. 

To appoint a .secretary and clerk, and to eiupk>y HUi veytirs 
ami other persons to make plans, estimates, survej-s, and rept>rtN 
aqd to pay, them .salaries or rewards. § 10 . 

Empowered to re-sell lands not wanted. §51. i . 

HW \najesty may from time to time supply vacujtcies in the 
copuiit^ion, occasioned by dead), resi^uutioa, or othenvise, by 
appolftdpg others, and. may also appoint addidouul coiiimW-t 
sionci;^^.^tKl tlie comntlssionei's appmited tuulcr saiii act mid 
tl^js ac^ shall l)c a bo^ coiporuU^, by th^vipiute of His Mar 
jesty^s^.Commiafiioners for building new Cluirobes,” wliiJe any 
con^nnssioii appointing . such fomtnisstoners ^buU amtiuue in 
forced wid sijfllj^bavq a common ^e»l. ^59^3•.tv 13k § 3 . 

i.-'.'- V COM^ENUAI'JOX*-' ' ■ ' 

’GdftiKfiissiohcrss th a^rtuih the avcfhgc ahibimt of.alf'^ices^j' 
obteftonij ’^d Whcth'or voluntary‘hi* dtheiHi't‘Jb,\(bif^ 

thtec'yehls' pmJedirtg any'dhd^iHh intd .mstHct 'j|>hnsfo 
for each year '.subweiejoeht' to* * S\lch' diVl^oh, dbrlhif' e^^'- ’ 
in^ 'irtCiimbcnciyV Vlth jfcWei* to biia^rib. on iiathi'aftd 
mwe cy)Hptn 8 fltlfth'''fWi'tW>f Thu rribhlfe ^iWhlbd'hy thi*'net to. 

the inciimfM'iit, during his incumbency, for uny diminutio 






ihoroofiii consecJH^nlCl^ (>r tlu: <^i'«ng|it noi 

to I)e jiffectcti tlicTfby. ,§ 3^. , , , . 

(^)i*jK)i{itIoi^/jpr persops fcikc iincs on renewals 

ofloasos oriaiHis sold for tin; pui;p(?^.of the acts, sijal] receive, 
out of the purchase money, compensation equivalent to the 
mteivst which wotild arise to them <mt of the renewal, if renewed 
lit the tmic of such sale. 3 Cr. 4-. p. 72. §4-., 


DIViSJON, 

Into ficparaXi'. parishes. If commissioners shall think it cxpie* 
(lii^nt to divide any parish into two or moi'c sepaha'ie parishes, 
for off cahsiastiral purijoses, they may, with consent hf tlw 
bishop of th<* diocese, uniier his luind and seal, apply to 
the jKitron of tlie church of the parish for his consent, and 
upon jiis si^nilyi^ it under his Iiand and tlie conunls- 
sionors diall represent the whole matter to die king in council, 
stating the projK)sed lioiiiuls of such division, with the relative 
proj>orrions of glebe ImiuIs, tithes, nioduses, and otlior endow- 
nnaits, and (lie estimated amount of fees, oblations, offerings, 
or other ecclesiastical dues or profits witltin each division: juitl 
if Ins majesty in council shall direct siicli division to he madtS 
stich ordei’ shall he valitl for effecting such division: Provided, 
that it shall not completely Uike elK'Ct till after the death,; jee- 
sigiiation, or avoidance t)f tlie existing incumbent. 58 G, 3. 
r. 1.5. §lfi. 


IhciTiJibents of tlie churches of each division of the parish 
ein|>owore<l to recover the tithes, Jkc. assigned to them, in lild* 
manner as tlu- incumbent of the original parish. § IT. 

New churelKs of such divided parishes shall, during die 
existing ihemnheiiey, remain cjiapcls of case, and lx‘ served by 
a curate nominated by tlie incumbent, and licensed by tlie bishop, 
and paid as after directed. § 18. 

livery separate parish, when division complete, shall lie a 
rt'Ctor}’, vicarage, donative or perpetual curacy, as the original 
ehdreh, and subj(*el to the same jurisdiction and laws. § ‘ * 

Donatives and |)erpetiial curacies shall lapse in sbf nldiiths, 
like licncfices; but no spiritual perst^n appointed thereto shall 
he removable at the ple'astirt* of the person appointing. § 20. 

I/tta eetfesiastieaf r^islriets am! ^’sofuirtferf eh(t})eh‘ics. After 
reciting'that' a coiisM^fahle pdpiTlatihn is froqdeiith' collected' 
at the extremities of, niul loj^ly situate in jinrishes or extra- 
parocliial yonligqpvis,.to ,oach otlier, at a di^taq^dyom 

the fiiurt'li^’S nr cd(apgl^.,'(^,<5uch parislics or p]ace,s, euact^.thm. 
it, shall Jttwful, fojivihi;.,f^ipmis.done,^^^ with supli entrant 
reijqircd'^y saj^] act, ’(jlG.)) *V! and coJjwJAhijt^, aiyr,.BVKdM 
contiguous par^ pf s,ijich,pm‘i^ticij ajufplac^ inlo, a ,^E1^AftA''EB 
ah(J distinct D.jp iuv’rjlf/f ut><hitO;Cagse.. 



such dish'ict to iimiieH find iy^'d^ribed tmUniis; 

and such name aitd btftmdsr wh^n • “appiroved ‘ by Iris 
in council^ to be enrolled in chatvceryv hi' ^'re(#lstry' w 
the diocese, arid to mrike grants or loarife folo building, 'or !to 
build any chapel, with or Without cemeteries, in and for thi 
use of the inlmbitant^ of such district^ in such manner, amV 
under such regulations, as may to the commissioners appear 
most expedient, and to constitute any such district a consolidated 
rhapelry ; mid every such chapelry shall be under tlie superin¬ 
tendence of such spiritual person as shall be appointed uiideT 
this aCt to serve any such chapel, and such spiritual pei*S5n 
shall have‘cure of souls in such district; uiid the right of pre¬ 
sentation and appointment of sncli spiritual person shall thence¬ 
forth belong to such-ipersons, and he exercised in such manner 
as may l>e agreed by tlie patrons of the churches or'chapfels 
of such parishes and extra-parochial places, with the appiolia- 
tion of the cominissionei’s; and banns of imirriage'may lx? pub¬ 
lished, and inaiTiages, christenings, chnrcliings, and burials, 
may be solemnized in any such chapel after tlie consccvnlion 
thereof: and the pew rents shall lx* /ixetl, and salaries to the 
inihister and clerk assigned tlieiefi*on), ns dii*octc<l by said act 
or tins net, concerning pew vents and salaries in separate 
parishes; and all fees and offerings witliin such cliapcb'y, ac- 
conling to sucli table of fees as the ctiminissioners shall make, 
with the iipprolxition of the bishop, may be recovered in like 
manner us if such chapelry was a distinct parish; and the com¬ 
missioners shall make compensation in manner directeil by said 
act (see Compensation) for any loss sustained liy the incum¬ 
bent of any contiguous parish or place, which shall form part 
of any such district, by reason of any fees, oblations, fiiid'otfer- 
ings lieing transferrei! to the spiritual person serving any slich 
chapel 5 and all such chapelries shall l>e deemed benefices, and 
be fiifbject to the jurisdiction of tlie bishem and archdendon 
where ^the altar of the dmpel shall be locally situate^ and to 
all laWs in force concerning presentation and appointment: to 
l)enefi^ and churches, and lapse, and all other laws relative to 
holding lx?nefices and cburdies. 50 G. c. 1S4<. § 6. • 

In every case where commissioners shall think it expedient to 
divide any parish or extra-parochial place into separate parAhea 
for ‘ ecck»siaj?ti<}8l purpo.ses, Uhe commissioners mayj with siich 
consentfi as required liy said act (Division), apportion the pro^ 
portions of glebe lam), tithes, modules, or other endowment^ 
emoloments which it mayhe expedient to ass^ to each diyisioiti’ 
without regard to whether the proportions are loddly sitnate^ 
or arise within the division to whidi they mny iHi aRBtgnCd, 
orel«wherri' •■§HI ! . ■ 



IK,* lawtul 4oi'tU^,u)munsaH>n<li‘s» yiliU coiiHC'iit ut' the 
hkbop^ Jii Oiviiiing Huyvpamli,; and a^^purtioDing tlie glel)e or 
other endowm^n^ to apportion aho the permanent charges in 
respect thereof)^ or affecting .them? or the incumbent^ and the 
charges so apportioned shall thereafter be borne each diri- 
sion* or tJic spiritual j^erson sei’viiig it. 59 0.3. c. 134. §>9. 

When any parisli shall be divided, all fees and eiuohimeiita of 
the clerk and sexton, afterward arising in any division, shall 
belong to the clerk and sexton of the division to wliich they 
sitall 1)0 iissigned, and ^shall be recover.able in like manner as 
theyiUiight have been recovered by tljc clerk and sexton of the 
original parisli: and the conninssioncr^ may make compensation, 
:is provided in other cases, ibr any loss of tees or emoluments 
any clerk or sexton may sustain by such division. § 10. 

iHU^ ief'vlcsiustU al tiistrivts: not comultfhited chfiftthieii. If 
commissioners shall think it Jiol expedient to imike such divi- 
Kions into sejtarafc {Ktrisheii as aforesaid, but that it is expe¬ 
dient to divide any populous parish or extra-parochial place 
into such kccmcsiasticai. uistiucts, as they, with the consent 
oi‘ the bishop, under liis hand and seal, may deem nooessary 
to afford nccoinmotlation I'or attending diNine service in the 
churciies and chai^els already built or to l>c built therein, as 
may appear to the commissioners convenient for tl\c due per- 
tbrmanee of nil ecclesiastical duties, and for the due eccleoas^ 
ticai su})(U’intendenco of sncii district, and the preservation and 
iniprovelnent of the religioas aiul moral habits of the persons 
residing tliereiu, the commissioners shall represent such opinion 
U) his majesty in council, and sludl stale the boiiiuls by which 
such districts aix? proposcxl to be described; and if bis. rtiojesty 
in cmmcil shall think fit to dii'cct sucli division to be matle, 
such order sludl be good for effecting such division, 58 G. 3. 
e. 45. § 21. 

Or nd^iUionul cfuipf.Li, Or in any case in whicli the commis¬ 
sioners shall be of opinion, that it is not expedient to make any 
swh division into ecclesiastical districts, they may build or aid 
tlw building of any .additional chapels in any such parislies or 
places, to lie sernod by curates to l)e appointeil by the iiiciuu- 
beuta of Urn cluirches of the parishes or places, aiul liccnseikby 
the bisliop, with saliudcs, as after directed* VM 

Boundaries of new parishes created by nuyyompletc division, 
and ofiecoleHiasUcal districts, shall l)C ascertained, and de^> 
scriptiou of such buuuds. enrolled in clmocery, uiu] registered in. 
tW regBstiy.uf the diocesg, aiwl,notice thereof given, as the con»r 
mUaiotiora direct,, j 2^, < i 

Upon repfesentatmw of,jthfl commissioners, mnde witli cotiseiUt 
of the bishop, signified under his hand and seal, such boi^davies. 





may ^ altered by the 411111; in cmincii, within five years 

tto f U t S^ . ■’ '''-^ ■ ‘'- 's', 

Such boundari^ ^all eon^iue the boundai^M -df jki^jMi- 

liitdl become m 

and bejiSStod ^aueh hIVeh them it the 

«Bndlen^ and’i^aU b^ sepAMte^ttict ; ’aiid' th!^ chh(;i^h^ 

rfhd cHab^'haH^^ to riteni^ 4^en cqaisecra<^.^“” i-i' -uj 
met pdrl^’ chbrehe^'^for Hll pui^Ses df 
and pei^^ance'of ^ll^asticat rumes; 'and^^Wa 
chHsfeint^-.^urehings, lind bnrJals, and 
and. in r#tjoh td all oblations and 
^ dlh^t* ^ilrpdsiesj except as in the act excepted. (S{ici,'^!0^4i%h 

Divisions llh^d df^ic# parishes only, not ?o affect 
glebe, tithes, ihoduses, or endowgient of the origm^ 3ju«m,4 

§ SO. ■'"'■■ '■' ■' ■ '■ '..t .t 

Into separate parishes or ilisti'ict parishes, not U) a6r^t^my 
parish or placci' or tlic persons residing therein* otK^wj^,.U^> 
in die act provided, or any poor or other parochial rat^ or 
persons interested tlierein, except clmrch rates* as i^ulated hf- 
th^aCt. {31. See Churchwardens. f^ATRONAGE. ViSTfY^, 
Assigning ftarticular , district to chapel already exists, m 
hitilti ^c. under these acts. Comipissioaers may tn same m^nuiCE*' 
and with such consents as r^iilm in case of .dtvisiooi itito^dcki* 
shutical districts, assign a particular district to any cbapal of 
ea^ or parochial chapel jpb'eady existing, or which ii^>h« hi^lt 
or acquH^ under said act or this act; and sugh districts 
be tin^^thc hnniediate care of the curate appQUMed to iierv«< 
such chapel, but subject to the superintendence axid eoatrei 
of t^e incumbent of the parish church; and oil audi curatea 
^ ‘^'^nominated by the incumbent of the parish to the bishop 
icence* except where the nomination ^uiU be vested , m 
'person, and in , such case by, that^.pei^oii; Mibjeet to 
sws in force j^lative to stipen&ry curates^ eatcept ns- 
signingi^to them-aalaries; provided thsft the.compiiauoaers may* 

, wiith, consent of the buiiop, d^rminc^ whether , any and what 
port of. the fees, or , dues foT. inarria^, baptisms* churchii^' 
anff. Uuri^ shan be assigned, to.saw curate^ and. whether- 
banns of«fiarritw^.vall b$;.publ£4^'And.inarriage»orbapttnn^ 
pr Gjnritds sw be sakinnited ^io ^any aneb <^ta^ 
op' not; .and in ^Uieh niBi;riim Mik he; allowed'het. 

ai^.auffh oawBe ^Ihe^boiindihMB^ 

of district as^gned to such cbt^iel liKiw cOT o tta d «-^the 
highiOetH^ pf chaiieeijE^-an^in th%»«M^iyio£ tfce dseaestit-add 
no>seillht;^yhaiwh^;»Mlr h i p » »<^ '^ effafty^aipf^- 





CVRKQ* 

-• Jj^i'* '•■L- {• •' -. ’ ■ . > 

r wy act (6t augmeiylif^ .pn^Vt ^ 0.#. 

.ap4 jffto batiBf of 

dbrjijeaiflfs, chwj^pg^ flB4 ibirtl^ and 
- *9i,W fe% oWadofw^ 

elKrtn^ appl^ to pfl dmmtsr an4 ^^^Mated i.oar 

divisions of ^(iny parishes, or eK^paror^ 
bo^tlafies b« enroUfed, in i^ian» 
said act and this ac^; 

eKorai^js arid ermp^ n^bereof tamns shall be allowed ^ihe pnbt 
W inwria^es, christeni^ diurqlungs, pr burials isbali, 
be ^InwWi to be soTemnizcd, and to the churches and chapela. 
ther^l^and to the ecclesiastical persons liaving^^re pfppU 
iMlefiiPlV serving die same, in like manner as ifihe same i»ad 
b^eili ancihiit separate and disdhct parishes and parish chiurpb^, 
by law. § 17. 

' fivery apportionment 6f glebe, tithes, moduses, at>d othpif 
einibwniefits’ at'd eiholuments, and of any fees, oblations, of-t 
brings, of ^lei* eccle^aatical dues or' profits, and of all dtbo^. 
cbai'^8 tiiider the sakl act or this act, and also the description ' 
of bonfidari^ assigned to ch&pels under this lujt, in widen 
nfarrii^CT shall be alloWed to be solemnized, and all tables of- 
fiecs’inlm under th^ act, shall Ste rostered in the registry 
the dlooese, and not enrolled in chancery. § 18. See Grant8{_ 
pK.'rkoiiAGfi, JuRibbtcnoN, Sites. 

OwwertWiy wsTRrcT chapelries maSt under thexe a^s intd, 
SEPARAT* parixkm^ or into district parishes^ It shall h^awful. 
fin* die covffmiteipRers, with consent of the ordinary, jmtfiNi, , 
and Ineumbent, or on refusal of the incumbent, with consent 
of the ordinary^ on the next avoidance, to convert disjO^' 
chapriiy made under said acts;, into a separate and 
pan^ mr ecdeeia^ical purposes, or into a distfitft parish, 
a auiudde residence and competent maintenance cati be pr ^ . 
and e.stid»hsbed for the' t^mker tmd his Successors; aii^ 
peniacion shall be provided to the ferttisfaeddn Of the cOnWhis^' 
sinners and moumb($nt,' for all fees, Obldtlons, OfferlTig^, aO'd 
eocMutMai dues, whkh ifitay by such Ooivrersion be tf Ansforred 
tothe mbiistep of seeh separate and dtstlnct or (^strict porishr 
aod^soeh-eoRveieion shaH bribade uRder riM seal of the contt^ 
mfaMtara, and veghteilid In' riie registry of the dfkxM, artd'" 
fnaolied ni ehonoary, bss^ tf duidiOBte lodged itt the t^est of 
the^^cbio^^of (he af^pn^parishi and fn’ me diaWli' or ^ap^; 
of.dieaiepttraaa’^ ^rkn pdpW). 8'G.4. c.7R § Id.' ^ , 

'^Vh^ 1 ^r —iri fiirtr'i~niin aii|iiN^art*nndrr iriid^tiii^^ be' 
ni»f^ia,«By chi^ df# dl iW i iB r ^bapi^ fin# Wh«fdifoa'pdl««i; ' 
or either of them, shaft reside in the district of thy dlapelry, 
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or Othdr.'‘district , lof a clmpelry,. the banns of omrnage 

sballt be puUid^im r <lhe oh$pels of the districts in which'tlie 

S resi^le,} and no piibhcutlon of sucti bonhs in any other 
or chapel shall ,be legal. 3 G. 4. c. 72. § 17. 

All apts of pariiam^t,, laws, and customs, relating to pub- 
banjiK of marriagei, and to. marrhiges, christenings, 
cburchingS, and - burials, and the registering thereof, and to idl 
ecclesiastical ^es, oblaticms, or offerings, shall apply to allextrii- 
parochial places, and to oU divisions and districts thereof, in 
and for whicji any, churches or chapels shall be built or appro¬ 
priated upder the acts, and to the churches iuid chapels llicreof, 
and to thfe, ecclesiastical persons. serving them, in like maiiuei'ii 
as if they had been ancient separate parishes and cliiirches. 

J18. ‘ 

As soon as banns may be published, and nuirringc solemnized 
in any church or chapel under the acts, the bishop shall ccftity 
the aame, and such certificate shall be kept in tlio chest of tJie 
cliUrch or chapel, with the books of registry thereof, and a 
£Opy shall be entered in tlie said books, and a duplicate of such 
certificate sljall be registered in the registry of the diocese; and 
such certificate shall be conclusive evidence in all questions 
relating to banns publislied, or marriages solemnized in any 
such church or chapel, tlial die same might by law be published 
and solemnized therein; provided that no banns or marriages 
sliall be void or voidable by reason of such certificate not Imv- 
ing been duly given or registered, or entered as hereby required. 

..}r. ENDOWMENTS. 

, (It shtUl .be-lawful for the commissioners to convert any vicar¬ 
age) or vUia separate divisions of any vicarage of any parisli or 
p^ge divided under die acts, into a rectory, in case the owiior» 
entidod fee simple to the rectory or tithes, if an impropriate 
reetflry:, jQJti.the patron of a sinecure rectoiy so entitled, and 
also.the ineumbeni of dm sineedre refctory, if not then void, 
and the pei'sons entitled to the absolute: interest in any lease 
of the; sinecure rectory, or the gldse or tithes thereof, shall be 
willing to restore, release, and reunite the tithes, glclxi, and all 
other rectorial rightA of such parish or place, or such propoc-^ 
tion thereof as shall be satisfactory to the commissionei’s,;to the 
incumbent of^sucii. ! parishes* or places and his successors for 
ever ;'fgnd<every auch;'release shall: hu inade in such fonn and 
by;6uch Instrument 's, the commissioners :shall. directnod thq 
G0Biniis6ioner& >dball) by writing under < theurl scaly direct such 
conversion to be made from the period specified in . iiuiru-r 
ment,- and upon the conditiansnther^n' tnkidohedv wbieli:'in¬ 
strument sliallr-be reg|sCiBFed’nit;)tHe>treg}str|nof ^thb diqcesef and 
enrolled jn <chac^eiTh; '>and <Sad> parishes’or 'plnoes'shall for 



ever tbereirom-be deemed to be rectorie^^ withdut prejedice 
to the rights of other persons; and the incumbents of such vi- 
canifres shall be'deemetl to bo the recc^rs of such parishes, or 
divided parishes or placed, without any new' induction, and 
shall have all such remedies for theii^ tithes, glebe, ftnd other 
rectorial rights, as if such parishes hatl been rectories, and such 
incumbents bad been inducted as rectors therein; and the com¬ 
missioners may, before any sucli transfer and division can be 
finally completed, accept uiid confirm any such restoration or 
release of tithes, and accept and record the consents or engage¬ 
ments of any impropriator, patron, or sinecure lector, incumbent 
and tenant (if any), and all such consents shall be binding upon 
their luars, successors, executors, ami administrators ; provided 
that no incumbent shall be liable to tlie repair of more than 
one 1 anise of residence in any such parish or place; and when 
there shall be more llian one such house, the bisliop shall 
decide, oixler, and declare which shall be deemed the house of 
residence, and repaired as such; and tlie order of the bishop 
shall be rcgisteretl in the registry of the diocese, and a du¬ 
plicate deposited in the chest of the church or chapel. 3 G. 4-. 
c. TK § IX 

Ju case the commissioners shall think proper to convert into 
a rectoiy the vicarage of any parish or place, or separate division 
thereof, in which a new church shall be erected by virtue of 
the acts, and the possessors of the sinecure rectory for two or 
move lives, under a lease granted by the rector, with the consent 
of tin? patron and onlinary, shall be de-siroiis of retaining any 
manor or hereditaments, being part of the glebe, and sli^I be 
willing to ralense his estote in the tithes and residue of the glebe, 
<ui condition that such manor and herexlituments shall be vested 
in him in fee simple, it shall be lawful for the commissioners, 
with consent of tlie patron entitled in fee .simplo'rtnd the in¬ 
cumbent, by any instrument under the seal of the COnftnissfon'ers, 
and scaled and delivered by the patron and inenmbeiit (hpon 
the execution by tlie possessors, patron, incumbent, and com¬ 
missioners of such instruments, as mentioned in } 13., fOr re¬ 
leasing the residue of the rectorial titlies and glebe), to release 
the manor and hereditaments so retained to such posscsRm*s or 
their appointees, their heirs and’assigns for ever ; and such in¬ 
struments shall be enrolled ilu chancery, and upon the execu¬ 
tion thereof the fee simple i of the hereditaments so conveyed 
shall be alisolutely vested in the releasees, their heire, and assigns,' 
but subject to ritlws its if the saine bad not been pmt of the 
glebe.' §-14. .• bo'nxt .-i' • -•' > 

It shall be lawful foBidie'cfommis&ioners, with die consent of 
the bishopisMid patronfendtledbin fee-sinrple, Wliere the cotti- 
missionbrs may not deeihi U-i expedient to . ctivide any parish for 
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eccle^i^^^l, purposes, or create sepm'ate districts for ccclesi^s- 
tipol purposes therein, either to make a permanent rent cliui^c 
on, or to apportion any portion not exceeding .a moiety of the 
glebe, lantfs, tithes, moduses» or otlier eraoliioients, for the 
benefit of tlie incumbent of or person serving such chapel; 
provided that the presentation of such endowed chapel shall be 
vested in the patron of the church to which the chapel appc^rtains. 

3 G. 4. c. 72. § 22. 

It shall be lawful for tlie commissioners, by any instrument 
under seal, with the consent of the ordinary, patron, and in¬ 
cumbent pf any parish or place in which any new church or 
chapel sUml have been built or appropriated for tlie use thereof, 
instead of the old church or chapel thereof, under the acts, to 
authorize and direct the transfer of the endowments, emoluments, 
or rights, belonging to the old church or chapel, or the min¬ 
ister thereof, to such new church or chape), the minister 
thereof and his successors; and in every such case tlie trus¬ 
tees of the chapel, or of the emoluments or endowments be¬ 
longing to any church or chapel, or to tlic incumbent thereof, 
are authorized and required to transfer the same, according to 
the direction of the commissioners; provided tliat the inhabit¬ 
ants of tlie parish or place in which such new church or chapel 
shall be built, shall raise and pay to the commissioners, towards 
the expences of such new church or chapel, either by subscrip¬ 
tion or rate, such sum at least as would have been necessary 
for the repair of the old church or cluipel, in case the new one 
hod not been built, and such further sum as the inhabitants of 
such parish or piace would have been liable to raise for any 
purposes relating to repairing and maintaining such old church 
or chapel, or the cemetery thereof, or aiiy otlier expences 
i ppj dfint thereto, or to which such parish or place m'ouIu have 
l^n Jiablc in respect thereof, in case such new church or chapel 
^d< not been built; and after such transfer, all such tithes, 
emoluments, dues, and profits, and all lands, hereditaments, 
real or personal chattels, and all rights and privileges wliat- 
.speyer, shall be vested in the parson or minister of the new 
church or chapel, and his successors, as amply as the parson 
or minister of die old cliurch or chapel previously enjoyed, tlie 
fiance ;; and ^vqry such transfer shall be registered in the registry 
. pf die dippese, and enrolled in chancery; and all laws and 
custoips reUtive to publishing banns of marriage^ marriages, 
christeniogs^ cliurchipgs burials, and the registering thei^eof, 
and. to all ecclesiastic^, pbladons, and, oiFerings, shad aPP^y 
t9.&i^w,i^qrph,,in liae maiiner as to.the old chuf^Ji. 30. 

ENJ-AjapEStEIfT.. fi*'.;,"' 

.,Ppwert,4bi!i;<;liuych^ydW»,^ an^ of 

the bishop ;;ai|d{inpu9aib?dfe to. l^lTpW ^ 

money necessary for or towai^Sjdefraying the expence of cnlarg- 
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ing or extendiii'g the accorraHodatJoii in any theii existing chnrch 
or chapel, and to make rates for payrtient of the interest, and 
providing a fund of not less than the interest, for r^ayment of 
the principiil, or repaying the principal in such other manner as 
shall be agreed on. Provid^.d that one-haf of the additional ac- 
• eonmodation shall be allotted to uninclosed or free seats. 58 G. 3. 
c. 45. §5i^. 


EXCHEQUER BILLS. 

Tlie treasury may direct any number of exchequer bills, not 
exceeding the sum of 1,000,000/., to be made out, accortling to 
48 G. 3. c. 1., intituled, “ An act for regulating the issuing 
vand paying oft‘ of exchequer bills,” to which the provisions of 
that act shall apply. 58 G. 3. c. 45. §1,2. 

To bear interest not exceeding 2d. per cent, per dieniy and to 
be payable at .such periods as the treasury shall appoint, but 
within three years from tlic issuing thereof. § 3. 

Not to be received in payment of taxes before the day ap¬ 
pointed for their payment; but after that day to be current for 
taxes, and at the exchcqiiei\ § 4. 

Tlie treasury, on representation of the commissioners, may 
direct such portion of the exchequer bills as they find necessary 
to apply to the purposes of this act, to be issued by the auditor 
of the exchequer to the commissioners, who, on receipt Of such 
direction, may direct to be delivered to the secretary of the 
commissioners, exchequer bills, payable at such periods and 
to such amount as in such direction specified; to bear date on 
the day such direction shall be received by the auditor, or such 
other day as specified in the direction, and to he signed by the 
auditor or any person authorized by him. § 5. 

Lists of all excliequer bills made out and delivered to be 
given to coinniissioncrs by the officer delivering the sam^i spe¬ 
cifying the dates, sums, periods of payment, persons to 
and numbers of certificates by virtue whereof, same wetd made 
out and del^^cred. § 6. '' 

On their cretlit bank of England may advance money to his 
majesty, at the receipt of the exenequer, not exceeding 1,000,000/. 

The exchequer bills to be made out pursuant to said act or 
this act, sliall l)ear such interest as may be directed by the lords 
of the treasury, not exceeding per cent per diem oh the 
whole monies contained therein; and all such bills shall be 


made payable at .such periods, and, tvith the interest due thereon, 
shall be paid out of such aids or supplies graOtted by parlia¬ 
ment for the service of any year, as m ievery sodi ekcfieiiiier 
bill shall be expi*essed, ptfriuant to such directions as shall be 
given by the iiudltbr W the ' excheqUer, by 'Wrant from-any 
three ctf the Idrds the 'tr^a$tfry.’ 69 G. 3i r< 1^4. § 1, 





as th’e ctftnWii^tenare shali'^find ■ it iii^s- 
sary to apply any atriount'of exchequer bills, tlie confimissiohtirt 
shall rejaesent the same to the lords of the treftj^iiry j any three 
of wliom shall thereupon, if satisfied of such necessity, direct 
the commissioners to issue n certificate, signed by any three of 
them, to such person as may l)e authorized to receive the same* 
containing tlie amount vso by the commissioners intended to be 
advanced by exchequer bills: which certificate shall be pre¬ 
sented to the auditor of the exchequer, who shall immediately, 
on receipt tliercof, deliver to the bearer tliereof a like amount 
iu exchequer hills; provided that the total amount to l)e issued 
by virtue of such certificates shall not at any time cxcetMl the 
amount directed to be advanced under said act; and every such 
exchequer hill shall bear date on the day on which tl^e certi¬ 
ficate shall Ihj received by the iniditor, or on such other day as 
in such certificate shall bo specified; and all such exche<pior 
bills so to be delivered shall be signed by the said auditor, or 
in his name, by a"nv person authorized to sign excheqiicr bills. 
59 G. 3, c. 13 L § 2. 

EXPENSES 

Of executing the act to be paid by the treasury, as shall be 
desired by the commissioners, in writing under tlicir hands, aiul 
approved by the treasury; the same not to be subject to any tax, 
but ton account thereof to be laid Ix'forc botli Imuscs of jnirlia- 
mept on or before 25th March in each year. 58 G. 3, c. 4'5. 

§ 11 - 

Expenses of proceedings helbre a }urVj bv whom to be paid. 

The court, of chancery may order the expenses of paying pur¬ 
chase monies into court to Ihj paid by the commissioners. § 49. 

Commissioners may allow and make grants for defraying the 
whole of tlie expenses of building any churches or chapels under 
die provisions m said act or tliis iict, in all cases in whicli tlie^ 
commissjoncra .shall see fit, either on account of th% inability ol 
die iuhiibitaiits to Ijear any part of tbe charge of building any 
sucli cliurclies or cliapeLs, or from any other cause which shall, 
in tlie judgment and discretion of the commissioners, be sufficient. 
59 G.3. c. 134. §4. 

FEES. 

It. shall be lawful for die commissioners to make and fix any 
table of fees for any-paridi, with consent of the vestry or select 
vpstry, qv persona exencisiog die jjowers of vestry; and also U) 
m^ke,and fix-any such tabloi of fees for any extra-parochial place, 
or hi or for any district chs^^y'or'parochial chapciry, in whidr 
any churqh or'chapel shull be built or appropriated under said 
act or tpis HQb.,witb the.^coDsei^.of'die bishop; and all fees so 
fixed may lie recovered by the spiritual person, dlerlc, or sexton 



to whoin,assigned), in like manner «s aoy ancient legal fees of a 
like.nature may be recovered.) 59 0.3. c. 134. ^1.1. ' 

It shall be lawful for the commissioners^ in any parish or place 
divided into district parishes or places for ecclesiastical purposes, 
with distinct district clmrches, to order and direct) with the con¬ 
sent ,pf tl»e blsliop of the diocese, ^lU or any proportion of tlie 
foes, duos, and emoluments, arising from the publication of banns 
jin<l celebration of marriages, and from churchings and burials, 
and making, opening, or using any catacombs, vaults, or grounds 
tor. .burial, in all or any such districts and divisions, to continue 
to belong wholly or in part, as the case may require, to the in- 
cumlHiiiL of the original church and chapel; and every such 
order slniU be registered in the registry of the diocese, and a 
duplicate deposited in the chest of the clmrches or chapels of 
such jjmisli or place ; Provided that it shall be lawful for tlie com¬ 
missioners, with such consent os aforesaid, within five years 
after making any such order, to annul or alter the same, or the 
appropriation made tliereby; and such new order shall be re¬ 
gistered ill like manlier. 3 G. 4. c.72. § 12. 

GRANTS. 

Commissioners to make, in his majesty’s name, grants for 
building, or to cause to be built churches or chapels, in such 
parishes or extra-parochial places only in which there Is a popnla<- 
tion of not less than 4,000 persons, and in which there is not 
acaiminodatioii in tlie churches or cliapels thei*ein for more than 
one-fourth part of such population to attend divine service, ac¬ 
cording to the rites of the united church of England and Ireland, 
or ill which there shall appear to the commissioners to be 1,000 
persons resi<lent more than four miles from any such church or 
cliupel, and in which the commissioners shall be satisfied of the 
inability of the parishioners to bear any part of the charge of such 
building, in addition to the charge after mentioned (§ 14.) ; and 
to make grants or loans to assist in building such churches and 
chapels, in such other parishes or places as may contain a like 
]')opulatioii, and may equally require further accommodation for 
divine service, hut in which the commissioners may deem the 
parisluoners capalde of bearing a part of the expense of erecting 
such churclios and chapels, or of repaying the same by instal¬ 
ments, if sidvanced by way of loan. 58 G. 3. c. 45. § 13. 

To parishes and places ofteriiig to contribute or raise, by mtes 
or subscriptions, or both> such proportion of the exp/ense of 
Iwiilding any church or clmpel as shall have been fixed by the 
rules pf the commissioners, or shall be deemed l^ tliem a proper 
proportion, they itiay grant: the remaining sum necessary to bltild 
any such cliUrch or chapel^ iiid may advaifce and leiid to kdcH 
parish or place any part of'the proportion; proposed to be ndsfed 
by rates* 
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’ tind extra>*pttrpeh^ pLiietfs- iUr 
grentt^bf Cbitimi^ioiidts to have regard to the amount of 

their population, and 'tl'i disproj^ortioii between the number of 
inliabltants and the pre^iit accommodation for attendance on 
divine seJv'icfe,' artd to the pfoporlion pf tlie oxpemc of alfordhig 
the aCGofomod^tion retired, which sliail be offered to be con^^ 
tributed or'-rais^d in aid of the act, and to the pecuniary ability 
of the inhabitants; tod in'giving preference, as between parisheii 
and plans’h<^ cofttrib’ating any pi’opoition of the expense^ com¬ 
missioners to have regard to the order of priority in winch 
parishes and'places under similar circumstances, os to population 
and present accommodation, shall have given notice to the conn 
mibsoondt^ of having provided sites for new churches. .'18 G. 3. 
c. 45. 

Recite tliat muriy parishes are divided into townships, luindcts, 
vilJs/ chapclries, and other divisions, which are oftoii large and 
popidoiis, and k is therefore expedient that the commissioners 
shall l)e empowered to consider divisions of parishes as parishes 
for the purposes of the said act and this a<;t; and enacts that the 
commissioners may make grants or loans, or grants and loans, 
to any such divisions of parishes as may, in their judgment, from 
their'population, require further accommodation for divine ser¬ 
vice, although the population of sucli division may not amount 
to 4000, and altliough, in the w'hole parish, there may be ac¬ 
commodation for more than one-fourth part of the Inhabitanis; 
and the commissioners may, in every such case, proceed, in 
relation to any such divisions, under said act and thas act, as if 
they Were separate pjirishes: and all the provisions in said acts 
foi* enabling the commissioners to ninkcgriuits or loans to any' 
parishes or extra-parociiial places, shall extend to sudi diyisions 
cj^ pot-^bes as eftectunlly as if they were separate parishes, and as 
irall the powers'iA said acts relative top.ari^bos were re-Cnacted 
as to such division^. ^9 G. 3: o. 184. § 5. 

It shall be lawfol fw die commissioners to make or confirm 
any grants fofr aiiy^clmrch 'or chapel, tieltovc to which any trusts 
h^G bem created by act of parliaineiit,'deed, or instrument of 
cdnsccraiion, which may notj in all respects, concur with the 
prbvisiobs iof'the acts, and to declard that such trusts shall, not- 
with^tatuliDg^' in >fbrce't provided that'the commiskiiiuiora 

shall oiitel* in di^elr Iproocpdings the special grounds upon whiefe 
cverysuchgtlant hiisbton made andiooitfimiad. 3 Gv4«'c. 72; $88.i 
']V^faeto‘grants haue faeca'inade of land without any pepuniary 
ebnaderationy wrHich»ifchd>conirari*sionbrs<s}iflllt t^etcymitie not ti> 
adply tp anyjof-ilieijiurpopes io£ tlie octd,fit ^|hal3-.be .lawfulfor 
t^m-cd excfaor^O'tocfo&ndTpr other dond more fori the 

p(iip09ei$^or-:.witb(*c<ni8^t’Ofitbe giiantors^ 'their’heic^y odisucf 
cessors^itoiih])plyi'aubh'^IiaiiditO'iothsD efa^^iasticai <|EdnrpQsbs,j(for'< 
the use of the incumbent, or for any charitable)inrjpvb)ic>|iurpu&e 



396^ 


oEbuiidte 

i-el^ting-tQ ; or tii> wkhpu(,.^^.p^uniary 

consideration, such diuul, or ony part i})ereof> po ti& grantores 
tlicir heirs oc BucceHSors. 3 G,i*Ci 72. §;84. , , ; 

JUllISOlCTlpN. 

Act not to invalidate any ecclfsia^tK^ol Jaw pr .cpnHtitution 
ilic diurch, or any rights or powers of the bishpp) archdeaycou, 
chancellor^ or udicml; but they may exerciso ecclesiastical jurist 
(licdon in all parislics to be erected or divided by virtue of the 
act) as in other parishes witiiin their jurisdiction. 58 G. 3. c\ 45. 

§ 84, Hr>, 

Tills act shidl not alfect any provisions in any acts passed inr 
tlie lost or present session, relating to any particular parisji or 
place, or auiliorizo the conunissioners to mal^ any regulation to 
affect the provisions of such local act. 3 Ct. 4. c. 72. § 36. 

Tlie nets, or nny thing done under their autliprity, shall itot 
invalidate any ecclesiastical law or constitution of the church of 
li^ngiand, or any rights or pt>wers of any bishop, ai'chdencon, 
chancellor, or official; but they may severally exercise ecclcsins^ 
tical jurisdiction in nil parishes to be erected or divided by virtue 
of tills act, and in every division or district into which any 
j>arish may be divided, under the acts and in relation to every 
church and cJmpc.l within the same, as in other places witliin their 
jurisdicLioDs. § 37. 

LOANS. 

it shall he lawful for the commissionei's to lend and advance, 
to any parish or place, any sum they may think expedient, fov 
or towards building or robuildiug any church or chapel, or pay* 
ment of any expenses on any contract for any such building or 
rebuilding, or for or viwards enlarging or improving any chui'ch 
or chiipei, op purchasing any land for the site of any church or 
chapel, church or chapdyard or cemetery, or enlai giug any such 
sltoi or for executing any other the purposes of the acts, for any 
term the commissioners shall tlunk fit, upon payment of interest^ 
or widiout interest, if under the special circumstances they shall 
think it expedient for any part or the whole of the tenn, os the 
commissioners shall judge proper ; and such loans and advances 
shall be repaid at such times, in such manner, and by such instal*^ 
meats,! as sliall be settled by the coinmisdoners,: and shall be 
chaiged upon the church rates of the porisViee or places, or upon 
rates; to be made for that purpose, as^is provided % said acts, dn 
relittiou to udVailcte thereby authorised;' andiaJi sncl>: advances^ 
when repaid'tn the cominisBiouers, with the interest,, aliall be up- 
|:^ied to the^ patpofies of the^ acts; and die cliurchi or chapel 
waitlens are theireby authovised and required; tOideijlare any swffi 
and:evtiry other kaui dr>advanto> under the. acts^ .tu be. ebarg^': 
upon the chuach iratias of such parish or plac^.byany mstnun^t 
inthc foriqthfrdn'Sot ItMtlq OBiin such other form as ^diecbouja* 
stances abalh ucq lurei^ a> t n d 



the, charge, upoiv ch^rch rutesi set forth. 3 Crj4-. 

NOTICE. 

The death or avoidance of the spiritual person who was the 
incumbent of the church of any parish or plnct) in which any 
separated pansh or district churcli or chapel shall be consecrated, 
at the time of consecration shall be notified by the bishop, under 
his hatid und.$>ea), to tlic spiritual person then serving the church 
or chapel, and die diurchwardcns of the parish or place; and 
such uotilimtion diall be preserved with, and c<ipics diereof cn.- 
tered in, the books of registers of iiiai’riages, births, and burials 
of the. church of the pari^li or place, and in the lxx»ks of registers 
to be provided for entering the publications of banns and so¬ 
lemnization of marriages, and the ba})tisnis and burials in sucli 
chapels; and such entries shall be authenticated by the churcli- 
wardens, and shall be sufficient evidence of the period of com¬ 
mencement of such service under tliis act, of the publication of 
banns, and solemnization of marriages aud iKiptisms, and perform¬ 
ance of burials in any such chapel, or any cemetery thereof. 

58 G. 3. C.45. §29. 

PAULIAMENT. 

Accounts shall annually be laid before botb houses of jiarlia- 
ment, of the progress made by tlie commissioners in execution 
of the act, stating the number of clmrclics or chapels built or 
building, the stipends assigned to the incumbents or cuj'ulos 
thercofi the money expeiuhtd, and for what purposes; and all 
otlicr particulars necessary for explaining the progress in exe¬ 
cuting the act. 58 G. 3. c. 4-5. § 81. 

Commissioners, in any case where they shall deem it pnipcr, 
may pay, out of the money in their hands, any fees, due in either 
hoiLse of parlianieiit, for passing any local act for more eilectually 
carrying into execution any of the purjwses of this act. And 
such acts sl>all in all otlier respects be considered as public acts. 

59 G.3. c. 134. §41. 

PATRONAGE. 

The nomination or appointment of tlie spiritual person to serve 
all district churches and chapels shall belong to the patron of tlie 
parish or placo out of which the district shall be taken ; and the 
spiritual person so presented and instituted, or licensed by tlic 
bishop, shall be {Subject to the same jurisdiction and visitation as 
the incumbent of the parish. 58 G. 3, c, 45. § 67. 

Where chapels shall be built wliolly or in part by rates, the 
nominations of th^ minister shall bo in tlic incumbent of the 
church. § 68,, 

The act not to.affccV of the; principal and scholars 

of the king^s: hall, and, college ,of JJra^sen iNoscinm Oxford, , to 
present cleyks;^ all .churchy the .parisli of Stepney, 

Middlesex. §69. Sec Division. Service (additional). 
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Hid right of patronage of incumbents of churches in parishes 
crcatcid by complete division, shall belong to the patron of the 
church of the original parish, after death of the existing incum- 
iKmt, except where the division slmll have been made or declared 
l)y tbc commissioners before or during avoidance, in which cases 
.such right shall commence upon consecration of the church of 
such division; and the churches erected in and for such divisions 
shall, upon consecration, become benefices, and be subject to the 
laws in force concerning presentations and lapse, and ijoldiiig 
benefices and churches: Provided tlmt the spiritual care and 
superintendence of every parish, so divided, during avoidance, 
shall, until incuml)cnts be appointed, continue in the incumbent 
of the original parisl), who shall receive all emoluments within 
the parislt during such superintendence. 59 O.S. r. IB'l. § 13. 

All corjxtrations, incapadtateil and other persons, entitled to 
or int(“rested in any riglit of patronage or presentation to any 
l)enefice, doi\ative, perpetual curacy, or appointment of any spi- 
i itual person to tiie perlbrniiince of any ecclesiastical duties, in 
any church or chapel, arc: authorized to surrender any such right, 
or make aarecmcnls rclatint; tliereto, with the commissionei*s or 
the hisliop for regulating the same according to tins act; and 
ihey rcsjjoctively may endow any chapel heretofore built, out of 
the pew roJiLs thereof. § lo. 

It shall he lawful for all corporations, tenants for life, trustees, 
and Ollier persons possessed of or interested in any riglit of pa¬ 
tronage to any benefice, donative, or the appointment of any 
spiritual person to any cluirch or chapel, or the performance of 
any ecclesiastical duties llierein, or the trustees of any endow¬ 
ments, or any emoluments for the u.se of any church or chapel, 
or the incumbent thereof, to surrender any sucli patronage or 
appointment, endowments or emoluments, or to enter into any 
agreciuenl relating thereto, with the commissioners and bishop, 
and to attach any contiguous division of any parish or place, with 
tlic consent of llic patron and incumbent thereof, to any such 
cliapel, for better enabling the commissioners to convert any such 
church or chapel into the church, parochial chapel, or chapel of 
ease of a district parish or ohapelry, and to convert any chapelries 
or other divisions into dijstricts or soparuto parishes for ecclesi¬ 
astical purposes. 3 G. 4. c. 72. § 15. 

Where the commissioners sliall build or aid the building of 
any new eliurch or chapel, in any parish or place in wiiich the 
patronage of the ecclesi.'istical person to serve such church or 
chapel shall not belong to any corporation, trustees of a public 
or charit.ablc institution, or to any private person, it shall be 
lawful for the commissioners, by instrument under seal, to declare 
that such J>atrbnage shidl eirfier for ever, or for such time and in 
such inffiiner as tlie comnfi^iOlla’S shall dhtet, be exercised bv 




(ffimtne; 


of the diocese of such parish or place j or 
juris^]iction> by the bishop of the diocese in 
«We shall be locally situate. §16. Sec Endowment! 

TEWS. 

Before consecration of any church or chapel under the act, a 
seat or pew sufficient to hold six persons at least shall be set 
apart in the Iwdy or ground floor of the church or chapel, near 
tl>e. pulpit,,for the use of the minister and his family; and odier 
s^eatf, not anmng the free scats, for not less tlian four peisons, for 
the minister's servants; and that pews, sittings, or benches^ in 
every such church or chapel, to be marked with the words hree 
Seats,” amounting to not less than l-5th of the whole sittings in 
every such church or chapel, which shall be built wholly or in 
part out of any rates, or with money raised on the credit of any 
rates, shall be appropriated for the use of pool* persons resorting 
thereto, for ever j upon which pews or sittings no rent shall be 
charged. 38 G, 3. c. 45. § 75. 

.411 subscribers being parisliioncrs to any church or chapel, built 
under this act, slnill have clioicc of pews at the rates fixed by t)ic 
co^nmissioners, in the order of their amount of subscri])tion, and 
of tlie same amount in llie order of tlieir subscription. § 70., 

Church or chapel wardens of any ad<litional church or chapel 
shall not let or sell any pews and scats, except to j:«nshioncrs, 
during their continuing inluibitants of the pariah; and every sale 
of any pew or seat sliall be subject to the reserved rent fixed 
under said act or this act, and shall be by private contract, and 
not by public auction. 59 G. 3. c. 134. § 32. 

Commissioners may discliargc any subscribers towards build¬ 
ing any church or chapel, wholly 01 * in part, from payment of i>ew 
rents for a limited time or for life, in proportion to their Kib- 
scriptions, as commissioners shall see fit; and tlicy may allow 
any subscriber, if he remove from the parish, to assign the 
remainder of such term to any other parishioner inhabiting the 
parish. § 33. 

It sliall be lawful for tlie commissioners to transfer any rights 
ta pews, with tl\e consent of the owpers thei'eof, in any church 
Of chapel belonging to any person residing in any division of u 
parish or place in which .a new church or chapel shall have-.h^cn 

appropriated under said acts, to the 'cliurcli or 
chapel > of the diyisiou in whicli such persons shall reside, for 
enabling, the Qopuni$sioners to make free scats in tlic church or 
chapel from wlwcJx such rights shall bo transferred; and the pwr 
spns.front' whoBifpew^ shaUr be, so takes, and to whom other pews 
sbnll be assigntd.by: the .commissioners in any ;«fher church or 
chapel*'shall(ha^ ,the!.^niip,3;riglMis tflithe pews so 3 ?sigued, as 
t^y ihaA in-tl^,;f0r3?icr.i|«iw6r,PV. af Shpll ,be 
directed in such assignment, without faculty or other process; 


me bishop 
from such 


if exertipt 
which the 



and every such assignm^t shall be registere^l in the registry of 
tliie diocese, and a duplicate deposited in the chest (if the church 
or chapel in which pews shall be assigned, but no greater right 
shall be given to any pew by such transfer than belonged to the 
owner or occupier of the pews in respect wliereof such transfer 
shall be made. 3 G. i>. r.72. § 23. 

In case any lessee of any peW or seat for a longer term than 
one year, shall ce;tse to he an inhabitant of tlie parish, place, 
division, or district, or shall not attend at the church or chapel 
for one year, liis leiise sluill determine at the end of the then 
cuiTcnt year. § 24. 

PEW' RENTS. 

Commissioners may make orders as to the amount of rents for 
pews or scats; and tlie produce thereof shall form a fund, out of 
which provision shall be made for the minister and clerk. 
58 G. 3. c. 45. § 63. 

Pews or seats in every churcli or chapel built under the act 
(except those set down as free seats) to l>e charged with the 
yearly rents set opposite the figures or numbers marked Upon 
them in a list or schedule, to be made and signed by the corn- 
missioners, and annexed to the deed of consecration; such rents 
to be paid by the occupiers of the pews or seats to the persons 
appointed by the cluirchwnrdens, by two payments, on Monday 
after 25th December, and on 24tli June, in the vestry room, 
between nine in the morning and four in the afternoon. § 77. 

Churchwardens, with consent in writing of the incumbent, 
patron, and bishop, may alter any such pew rents; and a new 
list or schedule of rents, and the pews or seats on which they 
arc charged, shall be signed by the churchwardens, incumbent, 
patron, and bishop, and deposited wdth the deed of consecratitnij 
§78. 

If the rent of any seat or pew shall be unpaid tor three months, 
and notice in writing demanding payment tlierwf shall have be^ 
given to the owner or occupier, the churchw'ardciis may «ther 
enter upon and hold such seat or pew, or let the same to any 
other person, till the rent in arfeav and all costs shall-be pi^d ; 
or otherwise to sell tlie same pews or seats by auction to the 
best bidder, and out of the mottey thence arising to pay the rent 
in (ifrear, with the costs, rendering the ovCTplns to the owner; o» 
the clnirchwardens may recover nie rent ini irrear by aetibn, for 
use arid occupation, ngaihst the ewners or occupiers.' §73v ■ ■ 

Commissioners, if they de^'it expedient, may* frbm time to 
time direct the rents of peWs' in any dnWCh ei'’dispel’ 
acqtiired tirtder Said act -br^'this act to be asSlghfed^ ttf the parish 
6r distrliit, and received t^ lhe church oi” c^hapel wardens, 'Whb 
shall pay the stipewd Id' the'iA^iSter ftnd 'd!eri«^''PfO'^Med'‘lhat 
the paHsli shall' itot bh^lm9W!rabie to 







any gr^ei^ sum ln yeaf than the i*ertt of the p^Ws hctaaKt 
let dating the preeeding yetii-: and any surplus of the pevr rents, 
after payin^r such stipend and other expeiices, shall (except as 
nientioned in §97.) be invested in goverhinent seairitiea, in the 
names of trdstees to lx; appointeu by the bishop, and accii- 
niulated as a fund; 1st, For building or purchasing a house, with 
consent of the bishop, for the residenc'e of the spiritual person 
serving die church or chapel. 2d]y, For augmenting his stipend, 
reducing the pew rents, or increasing the acconinuHlation in sneh 
church or chapel, in manner directed by the bishop. 59 G. 3. 
c. 131. §2G. 

Provide<l that the surplus of such pew rents, after paying the 
stipend and cxpences mentioned in §26., shall, if commissioners 
think it expedient, he applied towards payment of any money 
Ixirrowed at interest by annuity or otherwise, for building any 
church or chapel, or purchasing for it an}' site, and defraying all 
expences relative thereto, and in repairing such church or chapel; 
and the residue of such pew rents, if any, shall be applied as 
directed in §26., or in aid of the church rate, if the commis¬ 
sioners shall so think fit; and the church or chapel wardens, with 
consent of the commissioners, ni.ay Ikutow at interest, by annuity 
or otlicrwiso, any money for building such church or chapel, or 
purchasing such site, or defraying the expences relative thereto, 
upon the credit of siicli pew rents; and by writing under their 
hands, may charge such pew rents, subject to such stipend and 
expence as aforesaid, with payment of any such money witfi in¬ 
terest or with annuities, as such church or chapel wardens shall 
think fit. § 27. 

Church and chapel wardens of any church or chapel built or 
provided under said act and this act, arc authorized and reejuired, 
when directed by the bishop, with consent of the patron and 
incumbent, and where pew rents have been assigned to the parish 
widi consent of the vestry, to make such alterations in any such 
pew rents as shall be directed or approved of with such consent. 


§31. 

Pew rents shall be payable in advance; i.e. one year’s rent 
shall l)e paid on the admission to the pew or scat, if given at 
Lady-day or Michaelmas, or if at any intermediate period, idien 
the proportion of the half year to Lady-day or Michaelmas, and 
a half year’s rent above such proportion; and thereafter luilf 
yearly payments shall lie made in advance, commencing on 
Lady-dm^ or Michaelmas following the taking; and every such 
pew and seat shall be forfeited, arfd become vacant, by discon¬ 
tinuing any Sutb'payment in advance for two following half 
years. §32. i. . ■ 

In every case in which pew i rents shall be fixed under the 
provisions of s^d acts^: notice: shad be. given for six successive 
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w^lis at .tbe .ei) 4 ’ otf .eac^ii ye#r,, lOfi aU r.tl*e / pev^uvftcaiit,. 0 r. wliidi 
shaU.l)ecome vacant iM^,tho cpBjffl^ncaWQpnt of.th^ neKt year, by 
writing aiBxod on the of ih/e church oi' cimpel, ^aml vestry 
ruoin,* and all pews.iu^ti pdfon at tbe rei\ts,Jixed* within days 
idler the commencement of the ensuing year, shall be let to any 
inhabitant of any adjoining parisli or phice, in tlie churches or 
cbapcLs of whicli there sliall not l>c sufficient aecommodaticai lor 
the inhabitants thereof, at the rent fixed upon such pews, for any 
term not cxcectling the end of the year, when such pews shall 
be again let in manner aforesaid, and so from year to year. 
:i G. 4.. r.72. §21. 

POSTAGE. 

Commissioners may receive and send all letters and packets 
relating to the execution of the act free from duty of postage, 
provided the, letters received be directed to His Majesty’s 

C’oimuissioners appointed under the act for building aud pro- 

]]joting the building of Additional Churchesj” and those sent 
be dated from tlieir office, .and signed on the oufoide l)y such 
person as the commissioners shall appoint, with the consent of 
1 luce of the commissioners of his majesty’s treasury, under such 
regulations as they shall direct. 58 G. 3. c. 45. § 82. 

PUEAMBLE 

To 58 G. 3. c. 45. recites, that the population of Groat Britain, 
and more particularly in and near the metropolis, and in other 
cities and great towns, has greatly increased, and the existing 
churches and cliapels therein, and in many groat and populous 
parishes and extra-pm’oehial places, arc inadequate to the accom¬ 
modation of the iniiabitaiits: 

I'lial it is nextessary such evil should be remedied, and addi¬ 
tional churches and chapels for the celebration of divine service, 
according to the rites of the united church of England and 
Ivelaiul, as by law' established, should be erected and maintained 
in such pnrishes and places, and that a certain number of tree 
seats should be made therein : 

An<l that the prince regent, on liehalf of his majesty, was 
desirous of aiding his subjects in establishing additional churches, 
in such parishes and places as may require the same. 

T'o .59 G. 3. c. 134. recites .58 O. 3. c. 45. And tliai it is ex¬ 
pedient some of its provisions should be amended, otliers enlarged, 
and other provisions made for rendering it effectual. 

To 3 tx. 4. c. 72. recites 58 G. 3. r. 45,, and 59 G. 3. c. 134. 
And that it is expedient some of their provisions should be 
amended, others explained an^l enlarged, ttiid furrier provisions, 
mode for rendering: those acts more effectual. ' ^ . ^ ^ 

•RATES. '' 

All moin^ expended in 'purchasing sit^, and advanced by 
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commissiouew p^i5J^,wndfir tlw paid Jt>y ^tw- 

inis^ioners, iq qii$e^. , tp. pruv^/^itp, ftod ali-^umK 

ex^htle^ or un4<^r tWi *wt in cft^'i^ipg tiic piirpio^ 

tlie^eof into execiitipn,, l)e choi'ged on tliQ dnp’cn 
and the churchwotdens are required aiid eoipo\rero<l to- make 
snificient rates for repaying such expenccs and advatiees within 
the periods or at the times specified by the commissioners. 
58 6. 3. c. 45. §56. 

"Wliere money ^lall have been expended in ptu'chasiug sites, 
or advanced by commissioners, under the act, for extra-pai'o- 
chial places, in whicJi no church rate shall be nnule, any justice, 
on the requisition of the commissioners, shall appoint two oi* 
more persons to make and levy rates for making all payments 
and repayments as may be required under the act, who shall 
have the same powei*s as churchwardens; and all such rates 
shall be deemetf church rates, and all laws relative to church 
rates shall l>e applicable thereto. § 57. 

Power for cnarchwardens in parishes, witli consent of the 
vestry and persons appointed in extea-parochial places witl^ 
consent of the majority^of persons who would be entitled to vote 
in a vestry, with notice given in the church or chapel 
or nearest thereto, to Ixirrow money on the rates,, asd to raise, 
by Tates money sufficient to pay the interest, and one-tweiui^h 
or the principal, until the whole money borrowed slndl be r^aid. 
§58. 

No application to build or enlarge any church or cliapcl, 
wholly Or in part, by means of rates, sliall be made, unless dte 
major part ot the inhabitants and occupiers assessed to the poor, 
in vestry assembled, shall consent thereto, or where th« parish 
shall be under the care of a select vestry or body, with the con- 
seilt of foitr-fifths thereof; such consents to be certified tp some 
justice by an overseer of the poor; nor unless two-tliirds il) 
value of the proprietors of lands within such parish (whether 
for estates of freehold or copyhold, or by virtue of leases lor 
terms of Hot less than fifteen years absolute, or determinalxle 
upon a life or lives) shall have consented tliereto; sucli co^isents 
to be given by writing under the hands of all persons and cor¬ 
porations sole, and of the president or head member of cor¬ 
porations aggregate, and or the husbands, guardians, commit¬ 
tees, trustees, attorAies, or agents of femes covert, minors, 
insane persons, and persons out of die kingdom, and of the 
ms^r part of the trustees for any charitable or other pm posc. 5 6Q. 

IN5WCT for churchwardens of any parish or place in which 
any chtjfrfi' or chapel shall be built, on siicli application as 
aforesaid^ (v, § 60.j to make rates for raising the sum or 
portion of the sum |rropo6ed to be defrayed by rates, or to 
©brtow any sAch sums'mi thfc credit of such rates; and in eyery 
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sQeh case to make'rates foi^ of the interest of any 

monies advanced for bOiTding any cfiurch or chupel oh credit of 
the rate, and for providing a fund of hot less than the amount 
of the interest for repayment of the principal, or for repaying 
such principal ih such manner as shall be agreed upon. 58 Q. 3. 
C. 91. §61. 

Any church or chapel warden of any parish or diyjsion, or 
consolidated or district chapelry, in wliicU rates shall be made 
under said act or this act, may recover such rates, by jilI such 
ways and means ns church rates may be recovered by, as fully 
as if they were hereby specially given: Provided that church 
or chapel wardens appointed under said act or this act, slid) 
not in virtue of such office be deemed overseers of tlie poor. 
59 O. 3. c. 134. § 23. 

After reciting so much of § 60, as requires the consent of two- 
thiids in value of the proprietors, enacts that siicli recited pro¬ 
vision shall be repealed, and tliat no application to build or 
enlarge any church or chapel, xvholly or in part, shall be made, 
nor shall any church or chapel he built, rebuilt, or enlarged, 
or any purcha.se made of any new or additional burial ground, 
by means of rates on any parisli wlierc one-third in value (to be 
ascertained by an average of tlic poor’s rate for the precetling 
^hrcc years)" of the propiictoi's »)f tenements in sucli parish, 
whether for estates of freehold or copyholil, or for terms of 
years absolute, whereof fifteen years .shall be unexpired, or 
idetei*minable on a life or lives, shall dissent therefrom ; such 
dissent to be entered in the book containing the proceedings 
of the vestry, and to be signified, in case of any future vestry, 
within two months after the resolution ; ami in case of any such 
resolution already passed, within two months foom passing this 
act, under the hands of siich proprietors as aforesaid, and of 
the president, head, or chief member of any corporations aggre¬ 
gate, and of the husbands, guardi.ans, committees, trustees, 
aitornies, or agents of any femes covert, minors, persons insane 
or alisent from the kingdom, and of the major part of the trus¬ 
tees of any charitable institution, or of any part of them autho¬ 
rised to act in the trusts. §24. 

It shall be lawful for tlic inhabitants of any parish assembled 
at any vestry, or the major part of die inhabitants so assembled, 
of which notice shall have been given on two successive Sundays 
preceding, or for two-third parts of such of the persons exer¬ 
cising die powers of vestry as shall be assembled at any meeting, 
of which notice shall have been given as notices for assembling 
such persons are given, to order and direct die making and 
raising of any rate not exceeding one shilling in die ‘ pound in 
any one year, or five shilling in the pound ni the whole, upon 
the annual value of the property in the parish, for the purpose 
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of orti1picrs,'' br lofliir pb^iis: ■Provicted that . nb 
m^rl^bte th^.afefefeiei sh^ll ^ (firected'to be ^rkised in're^ 
lapo?i' ftif ,ah^'jappjfett!oii’ to build or eiderffe flny= charch i6c 
cbap6b either’wholly or in part, l)y mettOs, of rates, if any ^u6K 
proportion. of dissents, as in §24 is’sp^crfe^d, are signified'ed 
directed^ and every such direction shnll be iittperrative 
upon the thutch or chapel Waidens, who shall forthwith make 
and raise the rate so ordered; and every such rate shall be 
made, raised,^ levied ,and accounted for, in like manner, and 
with all s«qh''^pdtvefs'and under such penalties ns are in law 
apj^icable to church rates. HO G. 3. c, 134. § 25. 

Wfieh any parish shall he desirous of increasing the acconi- 
fiiOdortion in the parish church, and it shall he expedient to 
take down the existing church, and to relmild it oti the same 
ora Tnorc convenient site, it shall be lawful for the church¬ 
wardens, with the consent of the vestiy, or persons possessing 
the powers of vestry, and of the ordinary, patrorty incuml>ent 
iibd lay* impropriator, if any, to take down such existih^ church, 
and to Tebuild it on same or a new site; and the churtSwaixlens 
ihfy borrow on credit of tlie church rates, or toy mt^ made 
under said act or this act, money necessary for ’ defraying ad 
or any part of the expence of taking down and reholWlng such 
church, and to make rates for paying the interest bf thfe- ftio^y 
ho l^r^owed, and for providing a fund not less than the'tifnpunt 
of thb 'interert for repaying the principal, or-for re^yi$g’^lich 
hi^cibii], at such times and in such manner nml prt>pOrtlohs 
. ^ ^hall be agreed upon with the lenders : Provided 4hat no 

^trrch shall be so token down and relmilt, by "means pf rates^ 
if '^ch proportion of dissents as in ^26 specified^tore signi¬ 
fied itt vTiting as thereby directed? and such church, w'hert con¬ 
secrate, shall be the parish church for celebrating divine offices, 
htid soleTnni 2 ang mawiages: Provkled that otie-halfof the ad¬ 
ditional accommodation obtained by rebuilding such church, 
^all be set apart for free and open sittings, abd that persons 
fenjoyilig peWs or sittings in the church, held in vifttife of any 
6r pre^puon, AaW have pews' or sittings; astnekr «s 
htoy TC, fti. the ^itie situation and of like dimensionSj allotted 
for in/mch' new church; and that all toinbetWiefi, mo- 



t% '•ifSg'reHiWAl 

^ 1 ^ 


§•401... V -f'irj-.Tt 



S96«A 


The r^ics of district chutes or .chapels be made by 
the distriots to which they belong, by rates to be raisc^ within 
the difi^icts, in like manner as repairs of churches By pmnsbes, 
and such district shall be deemed a separate ^parish /or that 
purpose j and the repairs of chapels not made district churches^ 
shall be made by the parish in or for which the chapels shall be 
built. ^ 0.8. c.4d. § 70. , 

Districts shall remain subject to the repair of the original 
parish church, for twenty years after the district church shall 
be consecrated, after which the parish church shall be repaired 
by the remainder of the parish j and each district shall after¬ 
wards make separate rates for such repairs, as if separate pa¬ 
rishes. §71. 

It shall be lawful for the churchwardens of any parish, wth 
consent of the vestry, bishop, and incumbent, to borrow and 
raise on credit of the church rates, or any rate made under 
said act or this act, money necessary for defraying the expense 
of repairing any churches or cliapcls; and where such mpney 
shall have been borrowed, to raise by rate a sum sufficient, from 
time to time, to pay the interest of the money so borrowed, and 
not less than 10 per cent, of the principal out of the produce of 
§lich rates, until the whole money Iwrrowed shall be repaid. 
59 G.3. c. i34. § H. 

All chapels acquired and appropriated, or built or enlarged 
end improved under said acts, or under any local acts, wherein 
no provision is made relating thereto, in aid of the churches 
of tlie paririies or places in which they shall be situated, (whether 
or not any districts of such parishes shall have been assigned 
po such chapels for ecclesiastical purposes,) shall be repaired 
by the parishes or places at large to which such chapel shall 
briong, and' rates shall be raised for that purpose, in like man*: 
ner as for the repair of the churches of such parishes or places ; 
and' iall ,tl»e laws in force for making and raising rat^ ror the 
repair of churches, shall be applied for making and raising rat^ 
for the. repair of, such chapels. , 3 G. 4. c. 7 2.; § 20/ . 

It shall, be lawful/or, the commissioners, b* any case in which 
any idivisiem. of parish, previously divided under tjie acts 
should .be agam, tdivided, «w?d on which any .church or ^apel 
shidl be built or, aCquiued 'arid, appropriated , to the 9^ 
new divisipi^,, by my .under tho se^^qf d»e, commit 

«ioi>eta,:,to; deware^ that.fftllqhability tp, tfie chm?ch or 

chapel,of tho diyisi©nr6'om;:>fhich .swh .n^w.4t,v»sio?i,;sfj^ 
madejSheU.ceas«f'l*iOnt(thejj|eriod fipeeid^.Ju.sut^ uw,triiroem; 
and .^t^i.»ichHpwM> diofiriw wy 

to repair the church}<»f 



396 h' 


church <yf the otiginai parish^ ibr the then residue of the SQyears) 
under 58 G. 3. c, 45. § 71. §21, *' 

nuiijss. 

Commissioners to draw up rules for their general proceed^gs ; 
and to fix therein tlie largest amount of allowances to be granted 
for buildingjj^^y church, and to make sAch otlier regulations 
as they deem expedient for furthering the purposes of the act; 
with powers to vary or add to tliem : rules to be laid before his 
majesty in council, wlio may approve or disallow them. 58 G. 3. 
c. 45. § 12. 

SERVICE (additional.) 

If the bisliop shall think a third or additional service (being 
either tlie morning or evening service, with a sermon) expedient 
in any church or chapel, either previously existing or to he 
provided mider tlie act, lie may require the incumbent to noini- 
ijate to him a proper person to be licensed as a curate for tlie 
performance of such additional service ; who shall within six 
months after such requisition nominate such curate to the 
bisliop to he licensed; and in default thereof the bishoj) is em¬ 
powered to nominate and license such curate j and the bishop 
may require the churchwardens to let, for such additional ser¬ 
vice, such proportion of the pews, not lield hy faculty or pre¬ 
scription, and at sucli rates as will afford a competent salary to 
such curate; and the churchwardens are empowered and re¬ 
quired so to let the same, and to raise and levy the rents as 
directed by this act, reserving such number of sittings as free 
seats, as to the bishoji shall ajipear expedient, not being less 
than onc-fourtli: But if any persons sluill represent to the 
bishop, that'they will provide by subscription such aiinunl sum 
fls may be sufficient to afford a competent salary to the curate 
for the performance of such additional service, and the bishop 
shall be of opinion that such mode of providing a salary for 
such curate is more expedient than raising the same by pew 
rents, the bishop may require llic incumbent to nominate a 
curate to him as aforesaid, and in default may appoint a curate 
himself, such curate to be subject to the like jurisdiction and 
laws as stipendiary curates, except us to their salaries, which 
tae to be regulated by this act. 58 G, 3. c. 45. § C5. 

Such subscribers (being parishioners) to have the option of 
any pew, not held by faculty or prescription, for the time of such 
additional service, according to die amount, and if caual, the date 
of their subscriptions, and shall hoJ<l suph pew so long as they 
pay such sub^riptions, and no longer. If the subscriptions shall 
not produce what the bishop shall deem a competent salary for 
such, curate, tlie bishop may authorize and require tlie church- 
^yardens to raise, by lotting pews, a silm to njAe up a sufficient 
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salAiyy which shall in -no case, except .when raise4 .entirely by 
subscription, exceed 80/. § 66.,' 

SIT£6. 


Commissioners may accept buildings proper to be convehed 
into additional churches or chapels, and lands proper for sites bf 
additional churches or chapels, not exceeding in ^antity, in one 
place, sufficient for building a church or chapel, providing a 
churchyard, and making access thereto, from persons willing to 
give the same. Sites, when conveyed to the commissioners; airtd 
churches erected thereon, and notice thereof given to the bishop, 
shall for ever after be devoted to ecclesiastical purposes only, in 
order to be consecrated by the bishop to public worship. Com¬ 
missioners may also accept any house, garden, and appurtenances 
not exceeding ten {icres, for tlie residence of the spiritual person 
serving such church or chapel, or any land not exceeding ten 
acres, for erecting sucli house, and making such garden; and the 
same shall, after consecration of such church or chapel, be the 
house and glebe belonging thereto, and vest in the incumbent 
for the time being. 58 G. 3. r. 45. § 33. 

His M.'ijesty and corporations empowered to grant buildings 
or sites for churches or chapels. § 34. 

Parishes and cxtra-parochial places shall furnish sites, as re¬ 
quired by the commissioners ; and .‘is soon as the commissioners 
shall have fixed that a church or chapel shall be built in any 
parish or place, lh(?y shall give notice to tlie churchwardens of 
their intention, and of the extent of ground recpiired for the site 
and approach, and of the place in which the same are required; 
and the churchwardens shall, within fourteen days, call a meeting 
of the vestry or select vestrj^, for taking measures for providing 
suoli site and approach ; and in case siidi parish or place shall not 
be able to provide the same without purchase, the vestry or select 
vestiy may treat for the purchase thereof, according to such 
notice, but shall not conclude any bargain without the approba¬ 
tion of the commissioners. § 35. 


Powers to corporations and incapacitated persons to sell and 
convey lands, set out for sites, unto the commissioners. § 36, 

Form of conveyance. § 37. 

Lords of manors authovized to convey commons or wastes. § 38. 

If ^rtieS cannot agree, the amount of the purchase money to 
be seltMd by a jury. §39. 

Pi'bcefe'dings to ^ttle the same by the verdict of a jury at the 
quarter sesMons. §40,—49. 

Power to filter laiids oiVbdjmient or legal tender of the phr¬ 
ase; mbticy. 

Hirecting hbw’pui^hase 'mijhies fot settled estates shall be^ap- 
plieif; '5 ■' ‘ ^ ■' ■■ ■ 
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. Morteag^ to convey to co^nilfei6ntet«, ori 'J>dJto'ftAt ofpdn- 

qpa^.aha jnt€r>^t. 6^ G, Si c. 45. J \ h 

rowers , for comtiiissiohers to'procure sites for parlshei^' 
plac^^ enabled hy act of parJiament to build a church or cbape), 
or desirous of building or enlarging one without aid from the 
comxpissioners^ and to charge the expence on the parish or 
place. § 52. 

No dwelling house, olfices, garden, orchard, yard, park, plea¬ 
sure ground, paddock, or planted walk or avenue appurtenant 
thereto, to be taken without the consent of the owners and 
occupiers. § 53. 

Commissioners may advance money to purchase sites, if cir¬ 
cumstances require it, and shall assign periods for repayment by 
instidments within ten years. § 54. 

If nq site provided within six months after notice by the com¬ 
missioners, they may purchase a site, and charge tile expense 
upon the rate raised under this act; giving notice of the amount, 
and of the periods within which repayment by instalments would 
be required. § 55. 

In every case in which the commissioners shall determine that 
any additional church or chapel shall be erected, it shall be law¬ 
ful for them to require sites to be provided for them as directfed. 
byt said and to grant or lend money for purchasing sites, and 
fpr erecting or to erect any building for celebrating divine ser¬ 
vice, without determining, before making such requisitions of 
sites, or of any such grant or loan, or before erecting any such 
church or chapel, whether the parish or extra-parochial place 
in which it shall lie built, shall be divided into separate parishes 
or districts for ecclesiastical purposes, under said act, or whether 
any such building shall, after consecration, be deemed a chgrch 
or chapel, or it shall be appropriated to the accommodation of 
the parish at large, or any particular division or divisions thereof. 
59 G. 3. c. 134. § 7. 

It shall be lawful for the commissioners, where they shall deem 
it expedient to grant money for purchasing sites, to treat for 
purchasing sites, or for building churches or chapels, with or 
witliout cemeteries,, and withoun^equirlng repa 3 rrheilt pr security 
for rep^iqg.the iponey so granted or expended in pu^<^hasing 
sitea.OT/ceD(i^^ri€^'^qgi.,the parishes or diviaons for "iites 
shajl^ proyided; and it shall be lawful for the cdhihlis^oriers 
to purchase, or, grant money for purchasing ceW^rite ftdt^tv'hhin 
the .pa^h, .or fpy enl^gihg cemeteries^ ot'Jaddiddnal 
wthiu tl^ pa^n ; , all which 'dfemdterfdi, rf hot ^thfn 
paiji^ epp^pradon, ^ cfeeid^’l^.ofthe 'l^ 
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PtWwi»*,sh4l remain unconwcrated at the end of 
ten years for whidi the present .cpmmilsiqiL wds gran^g, hr at 
tljie pf^ny cpm^i^ioh^ranteaby hism lirider* 

said ajct .or tlM9,/act, such dnconsecr^ed feredi^nie^ts shaU^^ 
imihediately ve^ed in his majeky, his heirs and ^ucce^oi«^ to- 
be apjplied for ,the purposes for which diey were acquired, under 
the direction of his majesty in council, unless Or until dthei^ise' 
provided by parliament. 59 G. 3. c. 134, § 34'. . ^ ~ 

It shall De lawful for the master general and principal officers 
of his m^esty^s ordnance, for the comptroller of the barraclc de¬ 
partment, and for tfie principal officers of any other public de¬ 
partment, holding any hereditaments on behalf of his majesw, 
for the use of such department, by any conveyance, signed by the 
master general or any two principal officers of the ordnance 
department, or by the comptroller of the barrack department, or 
by one or more of any of the principal officers of any such other 
public department, and countersigned by any three or moi’e of 
tlie commissioners of his m,ajesty’s treasury, and for any corpo¬ 
ration, or for any trustees, guardians, commissioner^ or other, 
persons, having tlie control, care, or management of any lips-’ 
pital-s, schools, charitable foundations, or other public institu- 
tious, by any conveyance signed by or under the' seal ,br‘sii^L‘ 
W>dy QK- corporation, to convey any hereditaments; and' if they^ 
be. cqpyl^old, with the consent of the lord, to enfrall^ig%‘ 

used as sites for churches or chapels, or for"^h\ir^ 
eg. cl^pcl yards or cemeteries, or enlarging the s^ime, or for phr- 
son^es, or residences for ecclesiastical persons: and all such 
Cpmjeyfmcps shall be made to the commissioners, or to wliont 
tlieY.,sli^U.appoint, to be used for the purposes of the acts; arid 
smiji grants may be made without valuable consideration; ririd 
tdl .Vlc|)t,conycyanc&s shiUl be effectual, and all such grantors 
arp thereby indemnified. 3 G. 4. r. T2. § I. 

Form of conveyance set forth, which shall be effectual, to, b^ 
all estates tail, and other estates, titles, and incumbrances. § 2. 

It shall be lawful for the commissioners to procure, or require 
parishes and. places to provide, or to accept as gifts, and to take 
grants.to,, themselves, or direct grants to be made to others, 
any su^ laud as in the jud^ent of the commissioners may be 
requireth ,for enlatging or improving any clnircK or chapel, and 
any land^Pflnye^jeut for yeb.mldiq^any cqurch or.diapef, ^ejh^^ 
contiguous qr.not to.diP;P.reseht site thei'eiif;'dtid 

hp!._ 

taimng, requrriri 
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m^i ^reWAffi%V^'fe’iitti^fi§«‘ Wr* »«i- 

mktld aii^ gri^htS^t^oart3i"<^<gjVfe*<J«tiirVid^^^ assistHhC^’^iif ^- 
ctitmg sitesTor t^htai-chts bp chft^ls, bJ* lAbd fol-'chtiPch di' cTiiipel- 
yarcb or’cem^teries, or any iidditibn thereto, and to apply aJJ t^e 
po^rs of the^acts foP exebuting any of thote puitK)ses.“ 3 0;‘4. 
c. 72. §7. - .'n'.n. 

In every case in wliich apy parish or place shall not be able 
td ^rfoettre land fbi’ buildirtg or rebmidm^, dr enlarging* any 
chtirch 'or chapel^ or making or enlarging aiiy yard or cenibtery 
thereto, “by hei^bif of the inabrility of any persons or bodies 5ft- 
terttfed tbfefein' to convey or make a godil title to tl»e §hmb, free 
from incuhibrances, or that any such persorts or bodied shafl be 
uttvdlling to treat, or cannot agree for the sale th'ertof, it Jdralt be 
}a^vftH Ibf the commissioners, if they shall think proper, to tUkc 
such land for any such purpose, for any such parisbror place, 
arid tb'iipply the powers of the acts for assessing^, ascertaihing, 
’^r|d paying the value, and taking and giving possession of sucli 
‘ laridj to fully as if the same were re-enacted for thtjsc purposes. §1^. 

Alfer the expiration of five years from the Conveyance of ftfty 
lahhs to the Commissioners, or any persons, for tlib use of riny 
parish or place, as a site for any church or chapeF, church or 
chnp3 ytfrd or cemetery, the said land shall bC absolutely Vested 
ill the commissioners, or such grantees, free from all claims of flhy 
body politic or corporate, or persons whatsoever. § 29. ' ■ 

It shall be lawful for the commissioners, in any case in whricli 
th^ sball deem it expedient, under the special circumstances lof 
any place'not within the provisions of the acts, to use and ex^tise 
dr any of the provisions thereof, relating to procuring 'any 
' lafid- for siK^i parish or place, for any of the purposes thdrcof, 
prbrided that: the commissioners shall enter in tlicir proci^dings 
the rtatufteof the special grounds and circumstances under whicli 
they act. § 32. 

tiTAifM. 


’ It shall be lawftil for the commissioners of stamps to allow'llie 
ftill amount'of the stamp duties upon any deeds or instrumertts 
made illative to purchasing or pmenring sites, or building 
9 hutThes; dr purchasingor providing materials for sit^ IWnldinffs, 
dndef guch're^uIatioHs-to Shall be made by three Of thefbttJfrtnis- 
'^dhdfS' drMs miiesty’i treasury. 59 0. 8, ci 134'. 5 8ft. 






I^Hcl,coin»*W*wr^-Ti^S{-, ^f'Wpnw- 

.^io^ipyp.ftwi do.flOli^ig^^e,fl^^,^q.^4^,B^^P^;,^^ Hipejid, 

,t^>BmQ.toibe settifid whbifibopiri - 4^f: § : 

Every deed for socu>ing, a, pro?isi 9 n..pF.<^ 9 J^y ,tQ ,^,sp^Fitaal 
person serving a church or chapd uudeir. thi$ act), shall be, enrolled 
in dijS court of chancery,; and registered, in-the r^stry,of, 
diocese. § 72. 

In evciyr district parish,, or division of a parish, or district 
cliapelry,. or consolidated chapelry, in which any ebure^ .or 
cliupel sludi be built, acquired, or appropriated, under said act 
or this act, in which tliere shall not be a distinct vestjcy, a select 
yestry of so many persons as commissioners shall direct sltoH be 
appointed by the commissioners, with tlie advice of the bishop, 
out of the sul^staiitial inliabitants, for the care and management 
of thc.chnrqh or chape.1, and ail mattei's relating thereto ;^and 
such select vestry shall annually elect the church or chapel, warden 
on the part of the parish or cljapelry, and shall elect hew. mem¬ 
bers of such vestry as vacancies sliall arise by death, r<^|gnatipp, 
or ceasing inhabit the parisli; and proper pews .^lafl be 
provided, fotMtUe use of the church or chapel wardens. 59 
c. 134. $ 30. . f, . 

Where any parish or place shall be divided intp separate 
parishes for ecclesiastical purposes, or into separate dUtriots^pr 
chapciries, in which select vestries shall be appointed by the 
commissioners, aU members of the select vestry of the original 
poi'i^i,: who shall reside in the district or division, of the original 
.church pr chapel, shall continue to act as the vestry of such dis¬ 
trict or division, in all matters relating to such church or chi^l, 
and the repairs thei’eoF, or to any odier ecclesiastical matters or 
things, or in tlie distribution of any proportion of any bequests, 
gifts, or charities, whicJi may, under tliis act, be assigned tp aOy 
such district or division; provided that no member of any select 
vestry shall, after such division, act in any manner relating to 
any ,cl>urch.or chapel, or any other ecclesiastical matters or 
:Uung>^' except sucli as relate to the division in which he shall 
reside; and if,, by reason of such division, a sufficient mimbeivof 
such uaembers of select vesU:y shall, nqt remain resident in the 
diKi^pn within which Uie .pri^nnl churclr or chap^ .^balL.bc 
situate, afjcording to th? proportion fixed by the. wmpiissip^s, 
(r^rd l^ng hod tOsth^,population of such ,thyision, and its 
r^latlv^i population to-thqt^Oi'thc wlmle parish) oi’.jplace,),a|I su(jh 
defici^iaes hq jfilled ,up, oSi 

filled up therein; provideduo- person shall vote in supplying 

Buqh,dofiiC^nf:iies,i09)ess.ji^d®PJi)^i^i*l P*^ % 

iiiend>er5;s(r^,h?, Jbe 



posel t|k«B fticl); fo;:.wb|ich -b^ 

i^wsettss-oriiwri Qf-,(n?y.c^W ’gifts theK^ j 

proTided th^ all tha member's,. qf. tliq, sejiect vestry x)f t^ny ^fuch 
parish or place, I’esident in any other, ^vi^qns thereof^ sb^l be 
members of such vestries-tos shall be appointed under die actsi 
for. the divisions in which they shall reside. 3 G- 4. c. 72. §> 10. 

CJuccfiing of women. See CfiUti-Wct8» 


Ecchaiasti- 
cal consti- 
tutioD. 


[ 397 ] 


King to be 
of the 
church of 
EngLuul. 
[See 
>oprx;.] 
{»oath to 
imtein it. 


Church of Chaiani). 

[See Titlesy frdntib. fetotfanh. MaftpJ , 

1.TpHE ecclesiastical state of England, as it stundcth at this 
day, is divided into two provinces or archbishoprics, of 
Canterbuiy and York. The arcnbishop of Canterbury is styled 
metropolitan and primate of all England, and the arcblushop.of 
York primate of England. Each urchbisliop hath within his 
province bishops of several dioceses. The archbishop of Can¬ 
terbury hath under him within his province of ancient IbundatLons, 
Rochester bis principal chaplain, London Itis, dean, Winchester 
his chancellor, Norwich, Lincoln, Ely, Chicliester, ^Salisbury, 
Exeter, Bath and Wells, W’^orcester, Coventry and Lichfield, 
Hereford, LlandalT, St. David’s, Bungor, and St. Asaph.j and 
four founded by king Henry the cightli, erected out of the ruins 
of dissolved monasteries, Gloucester, Bristol, Peterborough, and 
Oxford. Tlie archbishop of York hatli under him four; the 
bishop of the county palatine of Chester, newly erected- by Ifing 
Henry the eighth, and annexed by him to the archbishopric of 
York, the county palatine of Durham, Carlisfo, and the Isle of 
Man, annexed to the province of York by king Henry the eighth: 
but a greater number this archbadic^ anciently had, which time 
hath taken from him. And every arclibisliop and bishop hath 
his dean and chapter. The archbishop of Canterbury hath the 
precedence, next to him the arclibi.shop of York, next to him 
the bishop of Loridon, [next to him the bishop of Durham,] and 
next to him the bishop of Winchester; and then all other bishops 
ofbotl) provinces after t E Vary diocese is parted 

into archdeaconries; and every archdeaconry is divided into 
deanries; arid d^nrics again into parishes, (owns, and h^l^. 


2. Whoever shall come to the possession of the crown of 
Englatidj 'shalf jbiil bOiriHV^dri dP^bl^d, 

as by 

. 3, By ^ -jrm 

king or queen, who sl^ 



relflift, lit thieit' c^nMcn; to he 4)y one 

itr^hbMiDpft ot' bMihops^ to bo tb^retfAtio dj3p^nted’ by sadti king 
or <i[ueen; that they w9l to the -utmost- mir potwr fnamtain 
the laivs of God, tl^ true profession of the gospel and pk>te$tant 
reforitied religion established by law; and will preserve unto 
the bishops and cleigy of this realm, and to the churches com¬ 
mitted to their charge, all sUch rights and privileges as by^ law 
do or shall appertain unto tliem, pr any of them. 

And by the 5 An. c. 5. The king at his coronation shall take 
and subscribe an oath to maintain and preserve inviolably the 
settlement of the church of England, and tl\e doctrine, worship, 
discipline, and government thereof, as by law established. § 2. 

4. By Can, 3. Whoever shall affirm, tliat the church of Eng- Penalty of 
land by law established is not a true and apostolical church, derogating 
teaching and maintaining the doctrine of the apostles, let him be *** ‘ 
excommtmicated ipso factOy and not restored but only by the 
archbishop after his repentance and public revocation of this his 
wicked error. 

And by Can. 7. Whoever shall that the government [ 398 ] 

of the church of England under his majesty, by archbishops, 
bishops, deans, archdeacons, and the rest that bear office in th$ 
same, is antichristian, or repugnant to the word of God, let him 
be excommunicated ipso factOy and so continue until he repent, and 
publicly revoke such his wicked errors. 

And moreover, seditioxis words, in derogation of the established 
religion, are indictable, ns tending to a breach of the peace; as 
where a person said, “Your religion is a new religion, preach- 
“ ing is but prating, and prayer once a day is more edifying.** 

1 Haw. 7. 


Cl)urch''Bcot. 


church-scot, cyryc-sceaty was an oblation for the first- 
fruits of corn, payable at Martinmas. 1 Still. 176. 


ChurchtoarDenB.(i) 

A NO herein also of queUineUy sidesuieiiy or assistants. Note, 
the office of ciiurchwardens, so far as it relates to t^ 

fl) ^orchwardens ar^fthjb ggardian^ of IceejMrs^ the chui;ck, 
and representatives o£t|i^hQdyp£thep^lsh. ;I£/< (7^).3]^ 
duties were originally (tiffined;io'lhe'0re of epcT^iastipal.pro¬ 
perty of the pansWiiVfer exerefte iAiscrelionary power for 

ptirpos^!’ H^. 17S^ . ' ' 
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Original. 


[ 399 ] 


Wbo are 
exempted 
Irom being 
church* 
wardens 
[(2) or may 
serve by 
deputy.] 


either .rnattora conoemitigtth^ ohucch^. is Ueiated ofrund^i^i ^the 
title Cfilittft j their cognizance of crimes and offences fallethdn 
fihdot*' the'title'Cll0t^afn^; end other branche.s'of their duty 
udder divers othei^ titles defectively •: here it is treated only con¬ 
cerning their office in general, or such other p<articular5 as do not 
fall in more properly elsdwhere. 

1. In the ancient episcopal synods tlie bishops were wont to 
summon divers ci’editable pei'sons out of every parish, to give in¬ 
formation of and to attest the disorders of clergy and people. 
'ITiese- were called testes synodaks; and were in after times a 
kind of impaneled jury, consisting of two, tlirce, or more per¬ 
son^ in every parish, who were upon oath to present all heretics 
and other iiTegular persons. Ken. Par. Ant. 649. 

And these in process of time became standing officers in 
several places, especially in great cities, and from hence were 
ealled 'synods men^ and by corruption sidesmen: they are also 
sometifaes called questmen, from the nature of their office, in 
making inquiry concerning offences. 

And these sidesmen or questmen, by Can. 90., are to be chosen 
yearly in Easter week, by the minister and parishioners (if they 
dan agree), otherwise to be appointed by the ordinary of the 
diocese. 

But for the most part this whole office is now devolved upon 
the churchwardens, together with that other office which their 
name more properly importeth, of taking care of the church and 
of tlfo goods thereof, which they had of very ancient tinje. 

2. All peers of the realm, by reason of tbeir dignity, are ex¬ 
empted from the office of churchwarden. Gibs. 215. 

fSo ere all clergymen, by reason of their order. Id. 

In like manner all parliament men, by reason of their privilege. 

U, 

•'If an attorney of the king’s bench be made a churchwarden of 
ihd parish* lie shall have a writ of privilege out of the king’s 
bench, sliewing his privilege to be discharged tlicrcof, by reason 
of his attendance in the^ said court. K. 14 C. Felix Wilson, 
bding an attorney of the king’s bench, was made chutxliwardcn 
of-llmwcll^ atld he refused, and was suctl in tlie spirituoil court 
to ^ke upon-him the office; and a ptohibiUon. was granted. So 
in like < manner, T*. Mr. Barker being chosen chttreh- 

Wft^den>j'of^Aldermaitbuiy, in London, such writ was granted. 

• Stampe, tlark of the kiw/a l)&wh, wtas diosen 

churchwarden of Kingston, and had a writi of .pfivil€3gfl;.tQ tile 
sph^tttal'''OOpity ilcqumB^jtbem bot tOo’Compel him 4o .tsaker'fthc 

•>;*> 'in ... ... . 
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ottth I whidh writ' being dfeobejred** he^had a probibitiun. rsi; HoiL 
368. !’■ ' ■■ ■' d*:!!'? 

By the 6 ir, c. 4v Every person idiatf^haUj tise'and exercise 
the art of an apothecary within the city of London and seven miles 
thereof, being free of the company of apothecaries, and who shall 
be duly examined of his skill in the said mystery^ nod shall be 
approved for the same, shall, for so long as he shall use and ex¬ 
ercise the said art, and no longer, be freed and exempted from 
all parish offices : and if he shall be chosen and elected into any 
such office, or be disquieted ov disturbed by reason thereof, lie 
shall, on producing a testimonial under the common seal of the [ 4-00 j 
said corporation, of such his examination, approbation, and free¬ 
dom, to the person by whom he shall be so elected or appointed, 
or by or before wlioin he shall be summoned, returned, or re- ■* > 
quired to serve or hold any such office, be absolutely discharged 
from tlic same, and such nomiuatioii, election, return, and ap¬ 
pointment, shall be void anti of none effect. And all pei*soiLS 
that shall use and exercise the said art of an apothecary within 
any other part of the realm, and luive been brought up and served 
in the said art as apprentices for seven years, according to. the 
statute of the 3 EL c. 4., shall he freed and exempted from all 
such offices within the several places where they live, so long as 
they shall use and exercise the said art, and no longer ; artd if 
any pei*son so qualified shall be elected or chosen into any such 
office, such nomination, election, return, and appointment diall 
be void, unless be shall voluntarily consent and agree to hold the 
same. § 2, 3. 

By the 1 JV.c, 18., commonly called the act of toleratioi^ if 
any person dissenting from the church (f England shall be chosen 
or otherwise appointed to bear the office of churchwarden, or 
any other parochial office, and such person shall scruple to take 
upon him such office, in regard of the oatlis or any otlier matter 
or thing required by the law to be taken or done in respect ^ 
such office, he shall and may execute the same by a sufficient 
deputy by him to be provided that shall comply witli the in 
that behalf; provided, that the said deputy be allowed and ap¬ 
proved by such persons and in such maimer as such officer sJiould 
by law have been allowed and approved. And every teacher 
or preacher in lioly orders or pretended holy orders, that is, a 
minister, preacher, or teacher of a congregation, anti duly quar- 
lifted by the said act, shall be exempted from being chosen*, of 
appointed to bear the office Of churchwarden, oi* any other pfliro- 
tffiial office. §*7.11. . 5: 

By the 10 & 11 ;A11 persons who hava pros&QUtedi:<S^ 

felon to conviction, fand the first assignee of tlje certificate 
thereof, repca&d by 68 0,3. c.''70*,§2.] ^mpte4 the 
office of churchwarden in the pari^v whero the offence-.wajp^ Cipnv* 
initted. § 2. 



tm 




* ^&>p9ti60fi Hijin§f Ota ^^per^shi iftHhough ilwocoapies liuub 
within the parish, may be (^osen churchwaixlen ; beosuse he 
ctmhot tHke ndfiice of abtences from church, nor disorders it, 
for the due pt'esenting of them; Gite.215. But see S^^pAenom 
V. Langston, infra. 

[If any Romm caXhoHc is appointed to the office-of chiirchr 
warden, and scruples to take it upon him in regard of the oaths or 
other matters required to be done tlierein,'be may execute the 
same a deputy who will comply; but such deputy shall be 
approvi^ such person in such manner as such officer should 
by law have been approved. 31 Gf-.'S. c. 32. § 7. 

Every prieM as mamster. See. (yfanp eemgregaiion of catholiea, >who 
shall take and sid)scnbe the oath of allegiance, abjuration, and 
declaration, in 31 G. 3. c. 32.§ 1. prescribed, sholl be exempted 
from being chosen churchwarden. Id. § 8. 

So an alien is disqualified to serve as a churchwarden. (3) 

A non-resident partner in a house of trade is ndt exempted 
from serving the office of churchwarden in the parish where his 
house of business stands. (4) Thus in The King v. Pognder, 
sen. (5) A., R. and C. carrying on trade in partnership, had 

a dwelling house, yard, and premises in a parish in London : all 
the partners were in the habit of frequenting the premises daily 
for the purpose of business, but none of them reside-there. The 
dwelling house was inhabited by a clerk wlio managed the busi¬ 
ness for them; but the rent, rates, and taxes were paid by the 
firm. It was held, that each of the partners was a householder 
within the 43 El. c. 2., and liable to serve the office of overseer. 

If a parish return a papist, ojew, or child of ten years old, or 
person convicted of felony, the ordinary would be bound to reject 
him. (6)] 

f 401 3 3. By Con. 118. The churchwardens and sidesmen shall be 

fusing chosen the first week after Easter, or some week following (e), 
wardens. according to the direction of ti\e ordinary. 

And by Can. 89. All churchwardens or questmen in every 
parish, shall be chosen by the joint consent of the^ minister and 
die parishioners, if it may be; but if they cannot agree upon such 
a choice, then die minister shall chuse one (7), and the jkrishioners 
- ■■ ■ -. . ■ ■ - .1 , 


(3) Anthony v. Seger, 1 Hogg. Rep, 9. 

(4) J^t^henson v. Langston, 1 Ragg. Rep. 379. 

(5) X^or.Si Cres. Rep. I’lS. ' ' 

(fi) .rer Lord StoufH, ia Anthony v'. Seger, 1 Ragg. 10. 

,(l^. Hiis is not sp; for this canon relates btily to frdedrinA the 
churchwardens r’biit tH^ their'e/k»ee is by edkdw9Q.to7t>ie in 

week, ‘ ■ ' ’ , ' ■ 

- cur4 

nominating one cnurchwarden, and may m«e tnC pMejeiftmcnt. 
Hubbard v. Penrice, 2 Stra. 1246. 
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ahatbflr i.fand withdnt siieh. 4 . jeu^t dr^vecal duROe, shd) 

cakeTapoi»^thein‘to-bd ciu^hwaFddiS4f .. . 

'The bboii»vt)f tjomhitm’ifiaf wteqjret ihie with ;a limitation; 
nqmdy^'if a cnsthm hilh rioit>been ioir "tKe paridiiwers to chtwe 
both. ( 8 ) In which case, when two haige been-chosen by the 
parish^ oit. pvet^ce of oustcHn^ mod one 'by the incumbent on the 
footbf thiS'Canon, and the c^esiflstical Judge bath refused to 
admit the swearing more than one of those who have been choaen 
by the parish, upon surmise of such custom, mandamuses have 
bc«i frequently granted by the; temporal courts to swear the 
person so elected by the parish: 'and also prohibitions ligre gone, 
in cases'whore the ^iritual court batij attempted to try or over¬ 
rule the custom, or otherwise to do any thing to the prejudice of 
tliat title. Upon which occasion it hath been said, that church¬ 
wardens are lay incorporations and temporal officers; and that 
of c(Mnmon right everv parish ought to chuse their own churcli- 
wardens, which right is not to be overthrown but by proof of a 
contrary custom : and that altliough one is sworn, a writ may go 
to swear another in the same place, to the end both parties may 
be made capable to try the right. G 165 .215. ((/) 

For, by CoAe chief justice, a convocation hath power to make 
constitutions for ecclesiastical things or persons, but they ought 
to be ftccording to the law and custom ot the realm: and they 
cannot make churchwardens tliat were eligible to be donative, 
witliout act of parliament. And the canon is to be intended. 


(8) Ford//cus/o/H they may be chosen by the parishioners without 
the parson (2 HolK 234. /. 15. IVai'ner case, Cro. >Tcu:. 532.)j or by 
a select vestry. Hal'd. .379. Per Lord Stojvell, 1 ffa^. Repi 10. 
« Tile proper and regular method is, for the churchwardens to return 
two persons to succeed them; but this is not exclusive of c^er 
methods, and though customary, is not indispensably neccMary, pro¬ 
vided the court has satisfactory information of the election in 
other way. .Thus where at an election of churchwardens by parish¬ 
ioners.in vestry, there was a shew of hands, and afterwards a poll was 
demanded, it is,an abandonment of what was done before, and every 
thing anterior ia not of the substance of the election, nor to be so 
received.” Therefore a candidate for whom ho poll appeared, nor 
mentioned in the vestry book, is not duly elected {Anthony v. Segcr^ 
1 Hagg. Rep. 9.); but the court will not interfere except m dubious 

cases, /rf. p. 13. m. 

(o) [.Bvc/mscase,] Cro. Crtn551. [Dr.JKiW^s case,}^e6.517. 
XThe 3 Rur. 1420. Vid. po5^ 6. men two 


les not concern tlie Wghu or nkbrW#* ^ 


does^ 

9ftl. 
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tj»li| |>^r«»i had notaimhoii of <a cteirohwttfden boTorevti^ 
snaking of the oanon, GM.163. 

T.T Car*. A pradubitSpa was granted against the :ch«r^ 
warden chosen by-the parson of mgh Lnidoo Bridgt, 

by force of the conosiri^tipcni n sarmise diat the parish hafthra 
custom tbcinise both Idiurchwanlensi; 2 > - 

And, by tioit chief }ustioe« in Xcuidon, gcneiaUy., bothotke 
churcliwardens arc appointed by the parish. Kin^ v. Marii» 
JHcGi^ jC> Raym, 13 ^ 

E, ll". ./a. ff'ar$iir'fi case. Warner, one of tho t^nrehwnr^tns 
of All-Hollows, in London, prayed a proliibitkm; ^ tha^ 
whereas by the custom of the said parish, tlie parishioners' used 
every year to elect one of the parish, who had borne the office 
of scavenger, sidesman, or constable, to he churcliwarden 5 -iMid 
that every year one who had been so elected churchwarden, was 
to continue a year longer, and to be the upper chorchw^ndgn, 
and . another was to be chosen to him, who is called thc' uiider 
chuvcliwarden, that such a cimice being made in that pariah'trf* 
the said Warner to be churchwarden, the parson notwlthatMld^ 
ing tliat election nominated one Cniter to be dmrchwardoh, 
end procured him to be sworn in the ecclesiastical c 6 urt,'(nid 
denied the said Warner to be churchwarden according to the 
election of the ))arii»hioners; and this by colour of the late etfMn, 
that the parson should have tlic election of one lof the church¬ 
wardens: and this being against the cusUnn, a prohibition was 
prayed, and a precedent shown in the common bench, £. Sf Jdi 
ibr tlie parishioners of JValbrooky in Londim, where a pro^ 
hibition was grunted: for it being a special custenn, the^ cahoDS 
cannot alter it, especially in London, where the paiwm tmd 
xrhurchwardens arc a corporation to purchase and demise their 
lands; and if every parson might have election of <me chui^h- 
warden, without the assent of the parishioners, tiiey might he 
much prejudiced thereby. CVo../«. 582. 

But aldiough the greatest part of the parislies in London chusc 
both the churchwardens by custom; yet in all the new erected 
parishes the canon shall t^e tdace, (unless the act of parliament, 
in vlriue of which «ny church was erected, shall have specially 
provided that the parisliioners shall chuse both); mMC^ch (ds 
no euMom oui be pleaded in such new parlies'. sfs. ‘ 

M:. b G» CfMen Bertffick. At a court of delegate. TClic 
custom was, for the parson to appoint one, and the two old 
churcMiriiTdens the : but it yrent np further, tn this ca^ 
the two churchwf^rde^s could not agree, so the one presents 
Berwick, and the parishiptMriv At-UM:ge chuse Catten. It was in- 
[ 403 ] sisted for ^rwiokr .easa waa like that of coparceners, 

where, if they dnagree^'ithei ordiiuuy 'inay >adinit the presentee 
of which he wUl,' exoept‘^ elSest ahute preeems. On the t»ther 


4ds 


a presentation rfie ordinary toWliK^-iyttt he hath 

4bcred <iR><iie oobs ol* cbamhtVBtfdtfns^ a c^S»^poratioii 


r^tiii^iMd that he was a vefy tmBt but a piBreiUptory 

tRimdhnau* wds (^apted) because the ordinary was not a jud^ !n 
that case. And the court iield, that by thb disagreement tVtc 
iOOidx>mitas laid out of die cose;. And then they must resoit to 
dm caiMm; andei^-which, Catte#4)eing duly electedj they decreed 
lerihia^ with 901. costs. Str. 145. 

. - Jo atane places, tlie lord of tlie manor presciibeth for the 

r inttbeut of ohiircliwavdens: and tliis shall not be tried in 
ccdflriastical court, although it be a prescription of wlmt 
apjkfteifiato H spiritmil thing. God. 153. (1) 

Stuiier and J'reMoit. In the common pleas; Prohi- 
idtiOa. wns granted to the spiritual court, wliere it was libeilCd 
tbe defendant, tor not appearing to tike upon him tile 
fi^Oa oi ohuR^iwarden, diough thereunto appointed by the ordt*- 
. And it was held, tliat although the parisliioners 'and 
parson n^leet for erer so long to chuse churchwardens, yet the 
tadwary. no jurisdiction ; for churchwardens were a 

at? (^anmon law, and they are didcrent from questmen^ 
qsbo .wW the creatures of the reformation, and came in by the 
<^«fiiaw* - 'flio oanons say, that churcliwardens shall l)o chosen 
by, 4 ]iv panoft aml parishioners ; and if tliey disagree, tJien oi# 
by d»6 patvon ^aad tlie other by the parishioners: and otherwise 
di>ay riiaU not be. By the court: The proper way is to take a 
mafidainUA out of die lung’s bendu Str, 52. {h) 

, 4. ,Any.perepn eleGtecl to be churchwarden, and refusing to iiefusihg 
take d^fi.-path, according to law, may be excommunicated for s&ch ^ act. 
refusal; and no prohibition will lie. Gibs. 216. 

3,iG« and. Itich(ird«m, Libel in the eccksiasdcal 


(9) Chut^hwardensaie lay peraens, though ecclesrastical officers. 
FaaJM, . Vid. « Ail/. 71. 1 Salk. 166. S Mod. 326. 

( V 28 *-.: ftfandaittUB to Ckurcb- 

w^enslo^c^l|..a yesln^ to dget uhurchwardous'cafosed^ Amm. 

(h)' [if die bishop of ccctegfastical court mako.prder dnu^iBeUnt 

A #«lv ■ ^-d.* 


'pdttifcnr ‘ el^Hbh 
hain^aMasanablOttlWeiSthe 
voters must tender their Votes within it. v. 7Vit> Comnissnri/ of' 
the Bishoi> of Winehester, 7 East's Eep. 573. 
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Oath. 


(SOBtifiwdmilA 

dclftii:,’ ntM»<txikliig UpOii<^iih chapel-lvarden. • The 

()et^(hnVt pleAd^, that'tt ik'A' dORalive-; aiid tltereup6n-.mov.ed for 
s prbhMtidti. 'Ahd iTpoiv debatfe^ the^ same Wii6 dentethi itlte 
] whole court lieitig of opinions that diwigh there was d differonce 
ns to the inciunbent, yet as to the parish officer^ there wruj none; 
for they hr^ the oflSeferg of the parish, and hot*of die patrotiiof the 
Vtertfttfive. I'fer. 71ft. 

Bok^ce, ’Wc do defci’ee : didt layincai> when inquiry sltaH 
llfe'jflfldfc’by die pwiates ami judges ecelesinstical> for correodttg 
tfid 'stins Hhd 'excefees of suclt as are within dieir jurisdkdcnr, 
Slmtl be-chnii>ellcd (if need be) -Ify sentence of oxcomimmicatioir, 
tOtake'an Oatli to speak the truth. Litul. 109, (1 a) 

Ordinaries were enipowcretl by the laws of the ohurclirto 
ri'quire nn oath of the testes siptodales, appears, not only from 
this constitution, but also from tlie liody of the canon law. Ami 
thh same practice of administering an oath appears in the eccle^ 
siastical records of our own churcli, Miiere it is often entered, 
tlxit the presontcr.s were charged upon tlieir consciences to.dis> 
cover whatever they knew to want amendment in things and 
persons : and in process of time, articles of inquiry were delivered 
fo'them, upon wliich to ground their presentments* Gilui. $60. 

But a« contests grew between the two jiirisdictions, occle^usfci- 
cttl fthd temporal, this was charged upon the ordinaries and 
other ecclesiastical judges as an incroachment, that they inserteil 
divers things in their articles of visitation, which were H<.)t of 
cognizance; and that by requiring an oadi'frmn <hc 
'^urohSvhr^ls lo present according to those tirticles, they did in 
'^fOiWo^ffietice. require them to take an ontii, which by law they 
KOi ttijd bught not to perform. Upon this foundation, ptp- 
^bitdCmS'Weve applied for and obtained for removing tliose matters 
¥fpinr*ihe^spirit»al to the temporal courts* Until, 

ot''lliis kind multiplying, and causing great aj!^ Ii^itent 
both toithe spiritual temjmral courts sMt oath of a 
n1ii6re'‘^geheral form'was j^ced on Hy tlio civilians and common 
lawyers, by which the churchwardens bOu*uPtl»e#nsalves,' instead 
of presenting such things as wet% contained in the book of articles, 
to present such things us to their knowledge.«wera pfesenUblo by 
the Iftws eocle&iastical of this realm. GiAj. 9(i0. • ,{/; 

“'‘Which’oalh of tlie'chui'chwarilcm is this‘‘ You shfllU 
•* tfuly and Trtithfully to execute dm office of a ehyr^hwar^cn 
within yemr pariah, and according to the best of your akiU and 
kttovvfed^e predenc such things person^ '’as fo yplu’ 

“ ledge are presentable by tlie laws ecclesiastical of this realm : 
<>;So lielp you <?od, imd die contents^fd^s-bpok.” GiA,?, 216. (2) 

-a , A churchw^rdepi dulV.elected bV fiis parish, maybe'directed 

by ufe spiritii&i ^<?oiwt the dith' of' 6ffrcC'b'^orb the pftWier 

ordinary. Cooper Attnuf^ o.. 

(2) Ilardres Rep. SGt-. Nci foe can be demanded for swearing 
them or taking their presentments. Goslin v. Rllison, 1 Snfk. 330. 
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And the sidesman’s oath, agreed upon in like manner by the 
civilians and common lawyers, is as follows: You shall swear, 
that you will be assistant to the churchwardens, in tlm execu- 
“ tion of their office, so far as by law you are bound: So help 
“ you God.” Gibs, 216. 

Which said oath of the churchwardens, being thus modelled, 
was allowed and confirmed two several times in the court of 
king’s b<mch; once in the 25th, and again in the 29th of king 
Charles the second: before both which judgments, it had been ex¬ 
pressly declared in the same court, that though some things might 
lie inserted in the articles of visitation, which were not properly 
of ecclesiastical cognizance; yet if the oath was conceived and 
tendered in tliose general terms, the cliurcliwardens could not 
legally refuse it: inasmuch as the articles were offered only by 
way of direction and charge ; and by the tenor of the oath, 
the occlesiasticjil laws, and not the articles, were now become 
the legal rule and measure of their duty. Gibs. 961. (i) 

6. If the party elected ofler himself, and the ecclesiastical Refusing 
judge refuse to tender the oath to him, a mandamus from tlie 
temporal court will he granted. 216. ter tie oat 

ly. 8 & 9 IV. K. and Martin like, A mandamus was directed 
to the archdeacon of St. Asaph, to swear and admit a person 
duly elected by the parish, according to the custom, to be church¬ 
warden. To which it was returned, that he was a person uniii, 
being a poor dairyman, and the like. And the (][uestion was, 
whether the archdeacon can refuse to swear and admit the church¬ 
warden so elected, for any cause whatsoever. And it was re¬ 
solved, tlmt he hath no sucli power : for the churchwarden is an 
officer of the parish; and liis misbehaviour will prejudice them, 
and not the archdeacon: for he hatli not only tlie custody, but 
also the property of the goods belonging to the church, and 
may maintain actions for tliem; and for tliat reason it is an office 
merely temporal, and tl^e arclideacon is only a ministerial officer. 

And therefore a peremptory mandamus was granted. L, Baym, 

131. [iSfltt. 16U.®5Afod.326. S. C.] 

Which same case, as it seeraeth, is reported by SeUheld under 
the name of Morgan, and the archdeacon of Cardigan^ as fol- 
loweth ; Mandamus to the archdeacon, to swear a churcliwarden, 
being duly elected. The archdeacon made this return, that he was 
a poor dmtyman, and a servant, and unable and unfit to execute 
the office. And thereupon a peremptory mandamus was awarded; [ 406 ] 
for the churchwardcin is a temporal officer; Iw had) the property 


(i) [i?c.r V. Prati,-] 3 Keb.'^06. [Arum.] 1 Ventr. 127. [By 
la ^ 14.ir. 4- M, C.6. ^ 44. .and I G.l,s(.^.c.l3. § 20. Church- 
wardens.arc exempted from taking the oaths of allegiance, .supre¬ 
macy, abjuration, Ac. on i^nterjng foeir 

on "2, 
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and custody of tlie parish goods; and as it is at the peril of the 
parishioners, so they may cliuse and trust whom tliey think fit; 
and the archdeacon no power to elect, or control their 
election. 166. 

. 31. 1 1 ,G. K. and Simpspii. Maudanius to the archdeacon of 
Colchester, to swear Kodney Fane into the office of churchwarden. 
He returns, that betorc the coming of the writ, he received an 
inhibition from the bishop of London, with a signification that 
)ie had taken upon himself to act in tlic premises. But”by ihe 
court, The return is III. It do(|j^ not a])tor, that the town ol‘ 
Colchester is within the dioecse^of tlie bisiiop who inhibits; be¬ 
sides, the archdeacon is hut a ministerial officer, and is obi^ed 
to do the act, whetlier it be of any validity or not. And a pe¬ 
remptory mandamus was granted. Str. GTO. (3) 

M. 1 i G. K. and JVhilf.. To a mandamus directed to the 
archdeacon to .swear a churchwarden ; ho returned, that he M^as 
not elected. Upon opening which Mr. .fiistice rorteftnic said, 
that it waA settled, and had been often ruled, that the archdeacon 
could not judge of the election ; and therefore this retiirji w'a.s 
ill: whereupon a peremptory mandamus was granted. But note, 
(saith lord Raymond,) it was certainly wrong; for the return 
was a good return, and luitli often been imulc to such 
mandamus, and actions brouglit upon the return ami tried. 
Zf. Raym. 1379. 

T. 11 G. K. and llunvood. '^Po a mandamus direefod to the 
defendant Dr. Harwood, as coinini''Sarv of the deaji and chapter 
of St- PauPs, commanding liiin to swear M’iJUajii Folbigg one of 
the churchwiu’dcns of the })arish of Si. Giles, (h’ipplegate, [.on- 
don j the defendant returm'd, that he w'as not elected. And it was 
insisted on the behalf of Folbigg, that the return was ill; tliat 
the archdeacon, who w'as only to obey the writ, could not judge 
of election: and therefore, upon sueli Ji return to such a writ, a 
peremptory mandamus was granted last Michaelmas term, in the 
case of Xhe. against White.. That tlm arehcleacon coiikl 

not judge of the quaVdiesi of a person chosim by the parish, was 
cited II. 8 TV. K. and Rice. But Rayinond chief justice, and 
Reynolds jufitke, lield the return to be good. But upon the im¬ 
portunity of the counsel for Folbigg, and pressing the authority 
of that case of The King against fVhile, and no counsel for the de- 
[ 407 j fendant appearing, a rule was made for a peremptory mandamus 
unless pause shewed. And at another day, the counsd fot the 
defendant coming to shew cause against the'Vnle, It was dis¬ 
charged. But the court not being uiiammous, it was ordcried tcj 
c<M;ne on again in the paper. But lord Raymond (who re- 
porteth this case) saith, he never heard that it was sfirrfed again. 


('A) 2Roym. 1370. S. C. 
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But there can be no doubt (he says) but such return is good. 
£f, liaym- 14>()5. 

And the proper distinction, as to tliis point, seenieth to be 
taken in the case of Q. and Ihnttyi M. 1 Art. Mandamus to 
swear a churchwarden, suggesting that lie was dufy ekefed. The 
return was, tliat lie was not duly elected. It was objected, that 
this was not u goo<l return. But by Holt cWie^ justice: Where 
the writ is to swear one duly tltcledy there a return that he was 
not duly elected, is a good return, lor it is .in answer to the wiit; 
but where it is to swear one chosen churchwiirdon, there a return 
tliat he is not duly chosen is nu^ht, because it is out of the writ, 
and evasive. 2 Solk, 433. 

TL 19 a. 2. Ilidfhard and sii* Henry Penrie.e. To a niandji- 
nuis to swear tlie pl.iintilF cluirchwardeu of Heston in Middlesex, 
the tlefondaut returned, that lie was not dulv elected. And in 
die course of the trial, the (juestiou was, where the common 
right of chusing churchw'ardens rests. Tlie plaintifl’insisted, it 
was in the puiishioners at large as to both the churchwardens, 
and would therefore have left it upon tlie defendant to shew a 
custom or right in the [lurson lo name one. The delendant on 
the contrary insisted, that of eommon right it was in the parson 
and jiarishioners, and therefore It lay upon the plaintiff to prove 
a custom in die parisliioners lo cliiist' bodi. And of this opinion 
was Lee cliicf justice, and that though there are some dictums tv? 
the contrary, yet they hud never been regarded. Tlic plaintiff 
therefore went on to prove a custom to chnsc both by the parisli- 
ioners, but failed iu it; it appearing that though the pai’son had 
generally left it to the parisliioners, yet he liad sometimes inter¬ 
fered. Lee chief justice likewise held, that a curate stood in tlie 
place of the parson, for the purpose of nominating one church- 
^vardeu. Sir. 12 Id. 

7'. 3 0’. 3. A. and Harris. A mandamus was directed to 
Ur. Harris, commissary of the consistorial and episcopal court 
of the bislam of Winchester for the parts of Surrey, to admit 
and swear Henry Oriffith and Thomas Garner churchwardens 
of the parish of Si. Clave Southwark. And a like mandamus 
was also directed to him to ailmit and swear another set of church¬ 
wardens into the same office. Dr. llurris returns, tluit a cause 
was depending before him, in which it was disputed, which of 
the two sets of churchwardens had been duly elected; and dll 
that is determined, he caimot admit cither one set oi' the oth^r. 
By lord Matisfielfl and tlie court: Tlie return is bad; the conl- 
niissary cannot try the right. Ho ought to obey both write, 
and it is of no prejudice to cither party. It was proposed by 
the court, and consented to Uy the parties, to try the right off'a 
feigned issue: and the execution of ihc peremptory tnaiidaiff’iis 
to be suspended till after the trial, and then the peremptory 
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mandamus tn go to s\^ar in those that shall prevail upon the 
tJfial. B%tr. Mansfi\^2(i. [\ Bfa. Rep. 

7. '^^le churchwardens ire so far incorporated by law, as to 
sue for the goods of the church, and to bring an action of tres*- 
pass for them, and also to purchase goods for the use of the 
parish; but they are not a corporation in such sort as to purchase 
lands, or to take by grant (4), except in London, w'liere tbeys^K; 
a corporation for those purposes also. Gifts. 215. (ft) 

And therefore, if any one give laud to the parish for the u»^ 
of the church, it must not be to the churchw’ardciis and then- 
successors, but it should be to fd^ees in trust to the use intended; 
which mast from time to time be renewed, as the trustees die 
away. Gi7«. 215. (.5) 

And althougli the churchwardens may have their actioit for 
the goods of the parish, yet they cannot dispose of them without 
the consent of the pari^; and a gift of such goods by them, 
without the consent of the sidesmen or vest'rv, is void. IVats. 
c. 39. 1 RofFs Ahr. 393. (6) 

Upon the like foundation, where an obligation is made to them 
and their successors, and ^ey die, their executors slmll have 
action, and not their successors. Vin. tit. Chtrchwardma^ D. 

8. The persons who are to make presentments arc now chiefly 
the churchwardens; which is not according to the rule of the 
ancient canon law, nor according to the practice of the church of 
England before the reformation; churchwardens being by Uieir 
original office only to take care of the goods, repairs, and orna¬ 
ments of the church: for which purposes and no otlicr, they have 
been reputed a body corporate for many hundred years; but tlic 
business of presenting was devolved upon them, by canons and 
constitutions of a more modern date. Gibs, on Visitat. 59. 

The ancient metlmd was, not only for the clergy, but tin* 
body of the people within such a district, to appear at synods, or 
(as we now call them) general visitations; (for what we now 


(4) 12 //. 7. 29 a. 1 Rol. 303. 1 10. 

(ft) See VIII. 3. & 24., and [ Warners case,] Cm. Jae. 532. 

[Jwies^ 439.] But by 9 G. 1. c. 7., the churchwardens, with consent 
of the major part of the parishioners or inhabitants in vestry, may 
purchase lipuscs to lodge and employ the poor in. 

(5) Churchwardens cannot make a lease of lands given to feoffees 
for the use of the parishioners (12 if.7. 29«. 13^.7. lOa.y, nor 
maintain trespass or other action for entry or c^ing the profits of 
such land. 12 i/. 7* 29 a. 

(6) One churchwarden cannot singly dispose of the goods of the 

parish (Starkp v. Cro, Jac. 234.), nor both churchwardims 

together; fcir can do nothing to the disadvantage Of the church. 
IS H.i. \0.a. Fefo. 173. 1 Rot. 393. ?. 20. and'426. Yet they niay 
dispose of them with coh.'^ent of the parish.' 1 Rbl. '35>3. /. 2B. 





church 

the way, _ , • 

ordinary, to give iuforniation upon .onth cquceripiiij thq hianuens 
of ti*e people williin tlie district;; which }>erepns^’tn| .riilc of the 
canon law upon this head supposes to have been selected while 
the synod was sitting: but afterwards, when the body of tlite 
peojde began to be excused from attendance, it was directed hi 
the citation, that four, six, or eight, according to the proportion 
of die district, should appear, together with the clergy, to repre¬ 
sent, die rest, and to be the (€§te!t synodalea, as the canon law 
elsewhere styles them. But all this while, wc find nothing of 
churchwardens presenting, till a little before the refonnatioii; 
when we find t!ie churchwardens began to present, cidier by 
thGmselvc.s, or widi two, three, or more creditable parishioners 
joined, with them: and this (as was befiirc observed) seemedi 
evidciUly to be the original of diat office which our canons call 
the offie(5 of sldemcax or iis^.istant.s. Id. 59, fiO, 61, (/) 


m 


r 

■ the cliurclmardeiis oiay present in the temporal, so. also 

they may libel in the spiritual courts. 2 ir. M. Newton, onq ‘of 
chuf^’hwardens of St. Ihitolph's, London, libelled against Quilfcs ft>r 
stopping the church door and windows by sheds, <S:c. Built, as lie 
supposed, upon part of the churchyard. Upon which 'a 
was prayed, find the suggestion ivns, that they were not hnilt iipon 
any part of the churchyard, but upon a lay fee. ' But the court 
agreed, that no prohibition should be granted to any suit in,the spi¬ 
ritual court, for any nuisance or other matter done in the churehyq^id, 
upon a suggestion that tlie churchyard is a lay fee: for a nuisance 
there is properly of ecclesiastical conusance, Carth. pA51. See 
3, 4^ 5. 
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[Cliurchw'urdens, for neglect of duty, niciy 
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be sued in the eccle¬ 
siastical court; as if they take the bells out of the church. Welcome 
V. Lake, 1 Sid. Sep. 2S1, So an indictment lies if they take 

nioncy, corrupU colore ojfflcit, and do Jiot account for it. The King 
V. Eyres, 1 Sid. Sep. 307. They may be removed for misbohaviour, 
and others chosen before the year expires. Lamb. Off'. Ch. Sect, 3. 
By stat. 1 C/. C.2. they aj^e to levy 12//. forfeited for not resorting 
to the parish church, &c. to the use' of the poor, by distress oil, the 
goods or lauds of the party. They arc empowered to Isccp all per¬ 
sons orderly at church: thus thpy may take off the hat of any who 
wears it in cliurch at the time of divine service, without prosecution 
ip the ,^pirk*ial qourL Cottrihyy..Pkihys, Lay 196. 1 NW. 196. 
ilawey. JSepA\-, 2Aci'..l2|. 1 >5’///. 301. 

1 Hawk. 139. 'i iLayg.Rep. 17L Glover 1 

havq u.omower to iutcxfercin. tlic service of the churcli, With 

they ]m 

their letter# oLqrdqrs are\<prpi.ldccd. Aifn*3p.rl^3r‘ThiiS i 

prohibit chauntingqisalms, jfiKc'^nilpl^tef intF^^c6s^^OTU- 
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. <5huifehw{aiHl«n is &\s6:mf)v(erseer qf ^ke poari> by-the 

2*». and os-.p^cli is jomed with the ovet^« 
seers appointed by the justices of the peace, irt all ihattcvs 
lating to the poort anti indeed the cnurc1iwarden.s were 'ilu; 
original ovenseers long beibre therur were any others specially 
appointed by act of parliament. (>») . . ; 

JQ. The release of one church wurdcii is in no case a bar to 
thQ action of the other; ibr wdiat they have is to the use of tlio 
palish. 

7\ *7 Ja. S(ar/tet/nm\ Ji(rfon. In prohibition: The case wn.s; 
two churchwardens sue in tlte spiritunl court lor a levy towjmb 
the reparation of their cluirch, and bad a sentence to recover, 
and costs assessed : the one releusetli, and the other s(ies.ill>r 
the costs, and there this release was pleaded and disallowed; 
Whereupon he prays a proliibition; and all this matter was cHs- 
clo.sed in the prohibition ; and die defciKlanttbereu^ion demurred 
ill law'. And now it was moved, that tbi.s release by the one, 
being ia tlie pei'sonalily, should discharge tint intire. But U w'as 
resolved by all die court to the contrary ; for churchwardens Imve 
npthing but to die use of their parish, mid tliei'efore die corporation 
epps^^ts ill the churchwardens; and the one solely cmniot relesi.se 
npEi?|;ive away die goods of a church; and the costs are in the 
nature, which the one without the other cannot discharge* 
And of that opinion w jis all (he court of king’s Ixiiich. Where¬ 
fore it was adjudged for the defendant. Cro. Ja. 234. (7) 

IT. By Can. Hi). T'lu; churchwardens or questmen shall not 
continue any longer tlian one year in that office; except perhaps 
they he chosen again in like mauncr. 

For although in .sonic placo.s tlicrc is but one new church- 
warden yearly elected, (he wlio was junior churchwarden before 


larity into the service, they must conipiuin to the ordinary. 1 JIfiffff. 
Hep. 173, 174. Sec tit. It^ublic ^toraf?4». If goods urc given to a 
parish or church, the churchwardens may take them; for they are a 
corporation quoad isluc (12 //. 7* 29. &.), and the successors may have 
account for them against their predecessors. H Ed. 4. (i. b. Tatlour and 
another v. Eamery 1 Venir. 89^ So if goods are put into the church 
to tjierc used, for.that is a,gill. Laudh Off'. Ch. ^ 2. Neither one 
only (Siqrh<^ Herton, Cro. Jac. 234,), nor bo.tU.togetlier, con di?^ 
p9pe,of.the cliurch goods. (13 jtfi.7; L0.o. 173, l ift*/. 393s ^•.2P. 

consent of tho parishes 
« hell, ,\yith coJMeot,.tohe iJAftt,' 
bp (ftcwuHt,,though no bar.tq qq ac^ioii^ '4'flil(m\and 

• ...J 1, ,'.-x . . 

,powers,,.apddupo^. 
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being continued ^rcoui*se)j y^ of that OMie'tlwibooks bf-eemmbn 
law, as well ns the cantMi, suj^pose U new’€lecti<ki‘';tx> be made of 
Imtli. G'i6s. 216. (w)- ' ' n'l-vf' -mt / ,-’:i c; 

But by Can; 118. The officd of all dhutcliWiatdeni arrd sides¬ 
men shall be reputed to concinne Until the new churchwardens 
that shall succeed them be swofit. • 

And although a parish prescribe tO chuse two churchwardens, 
and that the person so chaseu shall continue in that office for 
two years; yet the parish may, notwithstanding the prescription^ 
remove such churchwardens at their pleasure, and chlise new 
ones : for, as it is said, the parish might suffer great loss, if the’ 
churchw.irdcns should continue so long in their t)ffice contrary 
to their will; for in that time they might waste all tiie parish 
gootls belonging to the church. fVafn. c, 39. (o) 

12. Cirri. All churchwardens at the end of their year, 
or within a month after at the most, shall, behjre the minister 
and tile jiarishioners, give up a jvM account of such money as 
they have received, and also what particularly they have be¬ 
stowed ill repai'ations and otherwise tor the use of the church. 
And last of all, going out of their office, they shall trulv deliver 
up to the parishioners whatsoever money or other things of right 
belonging to the church or parish, which vemaineth in their 
hands; that it may lie delivered over by them to the next 
churchwardens, by bill indented, (p) 


(«) Warner s case, Cro. Jac. u32. Xoy. 31. 

(6) 1.3 Tb’j}, 70. 

(p) All chiirclnvarclcu.s being also ovLM'sccrs of the poor (and’, 9.), 
i( will be proper to notice iicrc the 17 G. 2. c. 3.S., wliicli regulales 
the liiode of their aceounting, and enacts, tliat “ the cliiirohwardcns 
and Overseers of the poor sliall yearly and every year, within fourteen 
days after otlier overseers shall be nominated and appointed to suc¬ 
ceed them, deliver in to such succeeding overseers a just, true, and 
perfect account in writing, fairly entered in a book or books to be 
kept for that purpose, and signed by the said churchwardens and 
overseers, of all sums of money by them received, or rated and 
assessed, and not received; and also of all goods, chattels, stock, 
and materials tliat shall be in their hands, or in the hands of any 
of the poor in order to be wrought, and of all monies paid by such 
churchwardens and overseers so accounting, and of all other things 
concerning their said office; and shall also pay and deliver over pfl 
sums of money, goods, chattels, arid other things, as shall be in their 
hAnds, unto such suc'ceeding’overseers of the poor; whidh said 
acdount'shall be verified by oath, of by the affirtnation of persons 
called quakersy before one, or more of nis majesty's j'tis'tices^of the 
peace, which said oath or Affirmation such justibe Or jhstit^es is.hnd are 
autfidrlzbd artH requiretl\ol administer,' and tO sign and attest the cap¬ 
tion of the same at the foot of the said account, without’f|c or rywfera; 
and the said hook or books shall be carefully preserved by the'ohurch- 
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A'jiiAt (tccount^ If Uw custom,of Uw pftrJ^h ifl,'for,«^.cei:;aw 
number of persons to have the government thereoli tmti 
account is given up to them, the custom is good in l#iw, and 
the account given to them Js a good account. 

l/iil indeiitui/.^ UnUwoody speaking of the invento^*y.,, 9 f 
the goods of the cliurcli, to be delivered in writing to the* mch- 
deacon, says, “ it were good that these wriliii|^ should be in- 
“ dented, so that one part might remain with the iirclxlettcon, 
‘'and tile other with the parishioners;” Iroiu whence tliih 
branch of the present canon seemetli to have been taken, GiO.s. 
216 .( 7 ) 

M, 3 tv. Sfifrmp and Stotikcs. li money bo disbursed by 
cluirchwardens for repairing tlie clmrcli, or any tiling else mci’cly 
ecclesiastical, the spiritual courts shall allow their ucaiimts: 
but if ihei'c lie any tiling else tliat is an agreement between the 
pnrisliioners, the succeeding cluirclnvardens nuiy luive an action 


M’ardens and overseers, or one of them, in some [lublic or dtlicr 
place in every parish, town, or place: and they shall and are hereby 
required to permit any person there assessed, or liable to be asses.sud, 
to inspect the same at all seasonable times, paying sixpence fur sucii 
inspection, and shall upon demand forthwith give copies of the Minie, 
or any part thereof, to such person, paying at the rate of sixpence 
for every three hundred words.” 

And in default of yielding up an account, and delivering over moncy 
or goods, &c. in their hands as aforesaid, they may he committed to 
the common gaol, hy two or more justices of tlie peace, lintil they 
shall have given such account, and yielded up such money', goods, drc. 

The 43 £liz. c.2. ^ 2 . had before directed an account to be given 
in by the overseers within four days after the end of tlieir year, 

[By 1 Cr. 4. c. 94. ^ 9. The population accounts shall be preserved 
by the churchwardens, and delivered over to their siiccossors. 

As to contracts by the churchwardens and overseers for lodging 
or employing of the poor, sec lo G. 3. c.o t. f 1, 2. 

Where a churchwarden, a farmer, supplied corn and flour to the poor 
of his parish, he was held liable to tlie penalties inflicted hy 55 G. 3. 
e. 137. 5 ^ 6 ., though he supplied them as another individual would, 
and at the fair market prices. Pof>e v. Mmhliausei 2 Moonis Hep. 186. 
Again, when tlie defendant, a guardian of tJie poor, sold sheep to a 
party who had the contract for jiroviding for the poor, it was held 
tltat it was a case within tlm wt)rds and spirit of the above act. 
v. Andrews, 5 4' -dt* 1 JS, Sf Ores. H. 77* 3- C* This act only 

prohibits churchwardens or overseers,from supplying ,the.workfadpsc 
or poor of the parish generally; and therefore, where an .averscerire- 
ceiving an order for the relief of J. S., an individual pauper, iHud J« 13. 
part in money, and, by the coiOsent of gave her tho 
in goods from his shop, he was held not liable to thg penahy of, lOOA 
imposed by the act, Proctor v. JS..S( A. 

( 7 ) Lind. 50. 


1 



4,nk 

of a<icount dt and tli« spirituRl coult in such cose hath not 
jurisdiction. 12JWbrf. 9.(8) 

13. If H churchwarden in any case is maliciously sued in the Account, 
spiritual court for not inakinjr up his account, and is excom- 
municated, when in fact it hath been duly made, he may have • 

a prohibition : and also an action upon the case will lie, Gibs. 

21 ti. Bimb. 247. 2 liol. 71. 

M. 4 G. 2. Snowileu and Uerrhtff. Wlicre churchwardens 
have passed their accounts at a vestry, the spiritual court shall 
not afterwards proceed against them to account upon oath. 

Jhtnh. 28 f). 

IL 7 G. 2. Wainwright and Bagshaiv. The chiircliwartlens 
were cited in to tlie court of Litcliheld to account: they pleaded, 
that they had accounted at the vc*stry, according to law; which [ 413 ] 
was rejected : and a prohibition was granted. Tor the ordinary 
is not to take the account; he can only give a judgment that 
tliey do account; and to what }>urjx)se should they be sent 
back to those wlio liavc taken their nceount already ? 974. 

T. 13G. 2. Admm wwiS. Ihinh. Hy the court: The spiritual 
court hath no jurisdiction to settle the cluirchwardens’ accounts. 

And a prohil)itioii w.as granted, after sentence allowing tlie ac¬ 
counts, and an appeal to the arches. »SVr. 1133. (r) 

And if the cliurchwardens liave laid out the parish money 
imprudently and iniprovidently: yet, if it he truly and iionestly 
laid out, they must be reimbursed again: and the parishioners 
can have no remedy Ina’cln, unless some fraud or deceit be pi'oved 
against them: Ijecausc the parisli have made them their trustees. 

But if tliey be going on in an expensive way, the parishionei's 
may complain to the ordinary, in order to give a check to them, 
or to procure (Dr. Gibson says) a removal of them from their 
office. Gibs. 19G. (s) 

14 Af. 3 G. 2. Dent against Prudence and Bond. Before the Cannot 
delegates. Adjudged that the churchw'ardcns Prudence and Bond 
could not cite the defendant Dent into tlie spiritual court, for uioir office 

_____is expired. 

(9) 

(9) 4 Vin. Ah. .530. Churchwardens de fucto^ though not de jure, 
may maintain an uction against their predecessor for money received 
by him for the u.se of the parish. 7'umer v, Baynes, 2 fien. Bin. 5,59. 

And this whether the pluintift's are his immediate successors or not. 

Ibid. 

(r) The spiritual court may compel the churchwardens to deliver 
in their account, but cannot decide on the propriety of the charges. 
Therefore, if they take any step after the accounts arc delivered in, 
it is an excess of jurisdiction for which a prohibition will be granted, 
even after sentence. Leman v. Gotdhfy 3 T. Bep. 3. 

G) AnUy 11. 

(9) Churchwardens taken, in favour of the church, to be foi 
some purposes a kind of corporation at the common law. Thus they 
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non-payinenf of Jus qhw^rph ra^ after tbeir year was expired; for 
they caixonly sue in their politic capacity, and cannot institute any 
suit after thati^pucity. is gone. It wiis agreed, tliatif the suit bod 
been begun witli their year, they might luive proceeded in it after 
tbeir year was out, Uiis being of necessity to prevent jKople from 
delays in order to wear out the year; but in regard this suit was 
not eoimneiiqed till the year was out, and no precedents were 
slieVu to wairiuit tl?is suit, the defendant })ent was dismissed. 
AYr.i?52. tJiac.Jbn^TCy.Xi):’/ , \ 

.ir>. If the cTiur(;h\yarkb‘ns fpr tile time being inflect to l^lng 
an action ibi; any of tike goads of the'clmrch tukiai away, tbeir 
successoi>» nii\y bring trespass for them, in respect of their oftice: 
but tlien the new churc!)wardens must stiy, to the ilainuge of th* 
jiori/fh/oJierSf and not of theiHuelirs ; thougli the tiUl churcb- 
wardeits, in whose time tlie goods were taken away, miglit say 
either. Jrats. c. 39. (//) 

And if any of tlic goods of tlie clmrch are dLtained, or not 
delivered l>y the predecessor, the successor hath an action against 
him also. 216. 

16. Jil. 13 An. NichoLsxm and Mfi.sfcr.s. (In a lull in clianci:j*v 

^ » 

against ninety parishioners, by the exeeuirix ol’one of tin; ciiurc.h- 
wardens of Woodford, to lx; reimburscil money laid out by 


may maintain trespass or other possc.ssory action ai^ainst any wln» 
wrongfully take the bells, books, or oilier goods of the church : for 
though the property is in the piiichnscr, tin* c^lstoll^ and possession 

beloi^ to them. 11 //. 4. 12. (i. JJuchsaifi \. -, 1 A*/v//. .G7. And 

^ cll* ; ^louglk anothfT parishioner, or the \ icar hiinsel!’, takes them. 

12,And the declaration may state po«.session by plaintiffs 
.goods of the parishioners. Taihur and tnnAuj v. 

And il’ at suit of the churcJiuanleus, in whose 
fthiC tlie goods were taken, niav eoncUnlc f«/ daninuiii ii>eQrvui or 
jxirochianoniM. Ifmiiium ami itnathr Iti/a/U'ood, Cm. Jd. 179. 
8 Kd,\, 6. A. 10.5. Suit for ■.•uch goods 1)\ ilu- parstm in tin* 

spiritual court ulmll be prohihited. 1 /luff. 57. (’hmrhwarilcns may 
have an appeal of robbery for such goods stolen, A'c. 12 //.7. 27.^ 
Successors in the office shall maintain trotpass, iSrc. for goods taken 
in the. time of their predecessors. 12 //. 7. 28. ri. H/idmnn and an(Ak*r 
V. JRingwood, (Jro. m. 11-5. 179. I Ja-q, J77. Ihd. 10.5. didi. laying 
ad damnum jMroch 'uinarum. 6Vo.7iV.17t>. l< \''iH.Ab.5‘Zr>. 
Cburchwordeos may have an action ngaiivst any ono who defaces a 
monumeat, Acw {Godh. 279.), but cannot maintain trespass or other 
actiop i'or entry or Uduag the prochts of lands given to the use of the 
parish (12 .£6 7* 29«o* ^e atUei p. 4<)8. (4%),) nor sue at law for a 
legacy orailuagnever in their possession. Cem^ J/ig. tit. M$glim^ (F S<) 
U) $ee IX* , 

(a.) [^Hetdnkm<t»Hf^Aimt/wryi^BiHgutpotl^\Cro.JitiuV\-B. 179. 
No-suit. sIaII he tF«m .by.*4hoir Mrrcessotli for thing doer 

rnlionr offifiK (dxih. 279. Alxkr. lor hi t itch of duty. 1 AW. 
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testator as cliurchw^lrderij' tbi^ felVliildlbg the stideple of ilje 
cluirch, it wfts objected tiiut this riiaftet jpVbpfel' for the eede- 
siasticftl court, and not tor this court: by cliun- 

cellor, the plaintiff is proper f(jr relief in this court, and there 
are many precedents of die like nature. And it Was decreed, 
that flic parisliionurs sliould rtiiinhinse the phiiuli/f the money 
laid out by lier testator, with costs of this suit j and that the money 
should be rnist*d by a parish rate. Fin. tit. ChurchwardenSy C. 

7‘. 1718. Radnor parisli in Wales. The churchwardens, as 
being a corporation for the goods of the parish, commenced a 
suit with tlie consent and by order of the parish, concerning a 
charily for the ]M)or: in w'hich Miit they miscarried. And then 
they l)ro«glit a hill against ihc subsequent churchwardens, to be 
repaid tlie costs by them expended ; and had a decree for it. It 
was proved, that frVjm time to time the parish was made ac¬ 
quainted uitli \\liat lli<y did; and lliough there was no vestry by 
prescription, yet a V(«try boob, kept iiir the j)arish acts, was 
nllo\v<*fl as e\idence of tfa'ir consent. '^I'ljev are the trustees of 
tlie parish; and the p,iri-hi<tiii,rs ouglit to e(>iitribnte, and not Jay 
the burden upon tliese j)oor people the ehiircluxardens. And the 
annual successive churcliwardens need not to he made pattW, 
jis they are riMiewed. Bv the mastt'r of t!u' rolls. r'hd^T. 
(’hu/'cliirarJt nsy C. -- 

Bin it i> said, llie spiritual court lialh no power to order a r^u^ 
to rcimburM- die j)reccding churchwardens; and u prohibition w(u» 
granlcil alter sentence, in the ca.se of Dau'son and n'ilJtl/tjgD/iy 
7'. 10 11 (r> 2., because upon the fact* of the order it appeared 

the ccclesijistical amrt had no Jurisdiction: And by tlie whole 
(Tuirt of king^* l>ench unanimously, 'niere cannot l)e a rate made 
to numbni'se the chirrcliwardcns: l)ecause they are not obliged 
to lav any money out of their own pockets, ('ases in the time of 
tjord Unrdu'ickt'y 881. (.r) 

17. If an action be brought against any churchwardens, or 
persons calleil sw'orn men, executing ihc office of churchwarden, 
K)r any thing done by virtue of their office; they may plead die 
general issue, and give the special matter in evidence: and if a 
verdict is given for them, or the plnntiiV shall be nonsuit, or dis¬ 
continue, tlioy shall liavo <!onble costs. 7 ,T. r. 5. 21 J. r. 12. (1) 

(a?) French v. Dmr. <>n a bill bru former churchwarden 
the parish officers, trustees of nii estate fOr thepuot of the pfffifeli, 
and forty iahabitauts, to be r«mburspdhnon^^ Ikid'OUt oft'hc'ey^unt 
ofthc trust under an order ttFvefiry, his* a'6cmmt» beiTtg pdsScd, tfnfl 
ah order niitdo for'paynnjn^ the n 

opinion against such a bill, but it was dtsrAijflicd'do tnd wroUflfcl df in¬ 
formality. 5 Fiw.547. f'rhis point'*as ext>Tet!sfy'd<?«?Mwkjgiinst^be 
churchwarden in iianchester t. ond ot^s, ^ Madd, 4. 

And see 878. itoifil . 

(1) So a churchwarden taking .a distress for a poor rate under a 
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M, 8 C^r, Kercheffel a/i^inst Siitith {^nd others. Action upon the 
case ts'av brotigtit against them; beciiiise that thQ;y 9 being churdi- 
waitlens, presented the plaintiff falsely and maliciously upon a 
pretended hime of iiicontiilcncy. U|x>n not guilty, it was foiitMl 
for the defendants, and moved, that they might liave double costs, 
because they were troubled and vexed for matter which did con¬ 
cern their ofticc. But it was restdvtMl, it 'Mas not within the 
statute: for it is inerelv ecelesiasticjd: and the statute was never 
intended, but where they shall be vexe<l concerning temporal 
matters Mliich they do by virtue of their office, anti not for pre- 
st‘ntment** concerning matters of fame. Cro. Car. (?/) 

CfturfhiiarD. See Chiircl). 

(Cistercians. Sec i^onasredfsJ. 
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1. CITATION’ is a judicial act, wherein’ the defendant, by 
authority of the jiulge (t)ie plaintiff requesting it) is <x>m- 
miinded to appear, in order to tmter into suit, at a certain day, 
in a place where justice is adniinistored. Cttnsff. 2(i. 

2 . The citation ought to contain, 1. 'fhe name of the jmlge, 
and lii> comini>sion, if he l)e tleleguicd ; if lie is an tirdinary 
judge, then tlie .style <»f the court where he is jtidge. 2. The 
name of liini who is to be cittHl. 3. An apjminled day and place 
where lie must np])t;ar; which day ought either to be expri-sscd 
particularly to be such a day of tlie week or month, or elst; only 
the next court day (or longi-r) from the date of the citation : and 


warrant of magistrates is entitled to the jirotcction of the statute, in 
having the magi'^trates joined with him as defcmlants in an act‘u»n of 
trespass. Harjjer v. f/arr, 7 T. litp. 270. But the atatutCB 7 !• 

r.!), and 21 1 • r. 12. § .% giving double costs to jiarish officers sued, 

Ac. do not extend to actions against them for noiifeoHance, such a« 
the nonpayment of niouey laid out for the support of one of their 
paupers by another parish into which he went, and for whicJi tin 
action of asmmpiU wua brought against them. Atkins v. Hanwell, 
S jKa-ft. Hep* 92. Nor arc they entitled to double costs on judgment 
as in case of a nonsuit in an action brouj^ht against them for the 
price of goods sold and delivered to them tor the use of the poor. 
Blanrhuj^ \.Tiramhlf’^*S M. H. 

(y) By 9 6'. 3. c. 37. Churchwardens, for paying the poor other' 
wise than in lawful nioncy, are to forfeit to the poor not less thou IClr. 
nor more than ^s. And by 27 C. 3. r.37* $ 23^ Churchwurdiens und 
overseers, on notice from a justice of the peace, arc to 
pawnbrokers offending against that act at the expence of the parish. 

20 
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the tiino oV (ippearauce oii^ht u> be morn i>v HW>rdif\g to the 
<U9taiiice ot'the plnce ^here they iiv.«u jK The chum fur which 
tile suit h to conimeueed. 5. The Diuiie of the party at 
whose itisiance tlie ciluiiou is oiitaineth Ci^nsel. 26. 

liy ( W 120. No hishop, cluincellor) arclitleacon, ofiicial, or 
other ccolcsiiMtieul judj^C) shall suffer any general proceeses of 
t/avnuH tmmiua to ho sent out of his court, except the names ot’ 
all such as iherehy arc to lie cited sluUl l>e first expressly entered 
by the Imnd ol‘ the rej^ister or his deputy under the said processes, 
jukI the said processes and iiaincs be first siiliscribcd by tliejudge 
or bis (hjjiuiy, and l)is seal thereto affixed. 

'ri)c rule of the ancient canon law in wliiclj ca«o was, that bv 
fl)i‘ general clause (.^uidnw afii in citations, not iiu>ro than lliree 
or four pci*sons should 1)0 ilrawn into judgment^ whosr.* names 
[i/imnnn iiaintnn) the person wlin obtained tile citation was par¬ 
ticularly to <-xj)ross, that tliorc might bo no room for fraud, in 
larying liu* nanu's jit pleasure, (■iiha. lOth). 

A companv in T^ondon refu^'ing to j>uv a cb\u‘ch rate \ijK>n 
their hall, llir master and wiirdens wen- cited into tlie ecclesi¬ 
astical (•(mil Ia fl.tir sinianies and namist)(‘ baptism, witli the 
ad(Jitit»u oi m. ‘ ,nid w^ardeiis of tlic company of wax- 

chandlers. Autl ajK>n nuning fora prohibition, because thev 
were cit<.'d in their natural ca])acily, wlicn it should have been in 
tlieir politic cjipacity, liio ct>urt lielil the ciuitlou to he good, 
iKicause the iMuly [)olitic could not be cittil, and there was no 
remctly but in thb wav: ami a proltibilion wjis denied. II. 33 
2. A'An/. 27. 

3. iXho. rorasimich as wo arc given to understand, that they By whom 
wim have obtained letters ciiatory do send tlieiu by three vile 
messengers to the plac<- where tlic person to be cited is said to 
injial)it; w hich letters two of them do pul u[> i»vcr Uic altar of die 
rhuich of tliat plaei*, tn* in some otiu-r place tiicre, and the third 
presently taketh them away; from whence it cometh to pass, that 
two of them afterwards giving their testimony that they cited him 
iK.Tording to the manner and ciu-lom of tlic country, lie is cxconi- 
mnnicatuil or .siisjieiulod as contumacious, wheroiis imleed he was 
not oonttinincioiH, nor knew tiny tiling of the ciuuion : 'i'hcrcfore 
to fake aWTiy this most alx>minable abuse, and other sucli like, 
wc do ordain, tlint from hencclorfh letters citator\' in r.auses 
cccIestitstiC^al shall not lx* sent by thiw who obtain iheni, nor by 
thcTr' ‘incsscngcrs; blit the judge shall send them by' his oWn 
faithfulmessenger,, at the inpderatc cxjK'ncc of the pei*son suing 
them out; or at least the citation shall be directed to the dean w 
the deanery [Uiis is, to the rural dean] whore die parU’ to be cited 
dwelledi, wlio nt thti judgei's txxnnnaudnuint .slmll laUhfuUy ex- 
Wut« the swnndiy him^lf <>r his oertam ami trusty messengers. 

Athon. 68 . 
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and other drSnarle^ and' tHfeir cbmmiss^ie^ cbinmapq jp’rjrniitfy 
ciUdbhs Ibr die cbryfecdoh of offenders to executed by 
idcars, Of parish priests; ^d ft is' fre^iently Wd to ibe^V clmw, 
dwt coneeming^ th6% matters tor whitlh the citation is'jhape 
they perye^y disdose^the conreasions of the piu'tle& qit^ l^^dc 
britatel^ tinto tjiem, whereby they ate |frca^ .^hdalliiedi and 
iHe' panshibriers for the future refill to confes their silts Uiitb 
: we do ordain, that primary citations ffom the said drni- 
tikrie^ shall not be ser>‘cd by the rectors or ofhei^ nfbresald, bijt 
the officials, deans, apparitors, or other ministers pf the ^Id 
ordinaries. And if any such prijimiy citations simll be Com¬ 
mitted' to tlie rectors, vicars, or priests; they shall iiiit be 
bound to obi’V them, htjt the same and all subsequent censiircs 
and processes thereupon shall be utterly void niul of no effect. 
tiim. W). 

4; By the aforesaiil constitution of OMo, the pewon p) Wljoti^ 
thd citation is directed shall diligently seek the jMny to ito 
'cited. 


And wben lie hath found him, he is to shew’ tt) the {kirtf 
cited tlie citation under seal, inid by virtue thereof cite him 
to appear at tlic liinc and [ilacc ap|)ointed : Artil it is usual 
iJbo to le*ye a note with him, expressing the contents thereof. 

|Om^44,45. 

if it’ be returned upon the citation, that flie defendant 
cUinM be found, then the plaiimff’s proctor pctithnieth, nmt 
llto defofidant may be cited personally (if he can), to appear 
told answer the contents of the former citation j ana if not per- 
sbimlly, then by any other ways and means, so as the per^ to 
be citid may come "to the knowledge thereof. And this is dtat 
which b called n citation mu? et otodfo, or a pnblic citation, seeing 
it is executed erthtef bv public edict, a copr thereof Iwing affixed 
to the doors of the Itonse where die derendant dwells, or the 
doors of the parish i^ureh where he Inhabits, for the space of 
half tin hour in the time, of divine service; or Iw pnldicatton in 
d«s dmreh bi rime of disdne serrioe; or, «s It Mri» Hf>eett said, 


by riie eolHiignf a.bril, -or rim soondir^ of a tntmpot, the 
eftritiRgofa bahner^ Tim being done^ a oerrificote must he 
fS^Mto^the pMsiBMi, oad the riM into ^urt; and 

if the party ci«d %)])«ar 'itotvriw pk!ito^^ acecoeth his 

cotitimiae 5 V ^(be being'fimt thrae <fm«s calletf - byulm erter of riii ■ 
court,) .a^.ia ponaity of suah 4us oonturoacy JwquaateUi that he 
may^^evoofiutoxiucato* OsnMSd. 1 Oi«^49. 



’ Bui citation niust be serveci at' tbe djopr or outside of a 
House; tHe hod^ ma^'liot be enterecF iii such case 
without his wnsent Lind. B7. 

'Jl'iO tills pur|Kise, ;hy j^e atbregaid ^nsUtu^o^i of Oiho, it is 
^recteit that if the pereon to whom the dtation is committed 
sliuU not td)Ie to find the party, he shall cause the letters Jo 
be publicly read and expounded) oii the Lord’s d^, " or. 
sotenm da^, in the church of that place where he hatii usiiSly 
(IweK ilunng the'celebration of the mass. 

, Or public^ in the street (sidtii if he bp Hiuderedfrotn 

entering the church; otlicrwise he shall read the citation in tlie 
diurch, and leave a copy thereof upon the altar: and the abs^t 

f iersoh, by other ways, means, and cautions (if any occur),, shall 
Mj cited, before. he be procecnlcd against as contumacious. 
A//tvHf 65. 

Ill like manner, by a coDsiiiiUton of arcfibishop Mepham^ in 
cciUiiii cases, they who cannot l>c personally cited simll be 
citetl at tlieir house, if tliey liavc any at wJiich they can be safely 
cited; if they cannot lie safeiv cited at liieir house, t!ien in the 

J iarisli church where such house slandeili; or if lliey have no 
louse, tlien in the catliedral church ol‘ the dioccise, and also in 
the churcli of the parish (1) when* the otFence was committed 
(if it can be safely done). And in such Cfises, lliey shall be 
proceedeil against in the same manner as if they liad been cited 
personally. Litul, 85. 

5. By the soinu constitution, it is ordainc‘d, 
judges of the province do readily assist one an(Mbi^.h)ili)iiiicuig 
citations and executions, and in executing ail lawful mandates. 

Yet by tlie ancient laws of the churcli, tlie metropolitan 
forbidden to exercise judicial autJiority in die diocese of a co^ 
provincial bisliop, unless in case of appeal or vacancy. And 
therefore, when archbisliop Peccham excommunicated die bishop 
of Ifercford for resisting tliis concurrent power, and affirming 
iiguinst die archbishop dial he couUl not exei'cise any jurisdiedou 
exclusive of die bisliop withiu the bishop’s; own diocese, nor 
take cognizance of causes diere per queniam ; die archbishop 
defended )us claim, not upon the common light of a meu-opoh- 
tan, but upon the peculiar privilege of the church of Canterbury, 
that the churcli of Canterbury enjoyeth such a privilege, that the 
ardibishi^ for the time beiflg may and ought tx> hear causes 
arising witliin the dioceses of liis sufiiagaos, and diat in the first 
instance. Wliich privilege probably sprung lioni the archbishops 
of Canterbury being iegiti mati to die pope. Gibe, 1004. 

But now, tlte statute of the 2d Hem^ 8. c. 9. ijitided Tile 


(1) Citation may be served by fixing oii the church door on Sum 
day. Alien y. Brookbanhy 2 62fh 

V()t. I. U II 
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bill of citationsy** where great iminbers of the subjecls^ 

as well men, wtves, scn’anw, as other the king’s subjects, (hvell- 
ing It! divers dioceses of this realm of Kn^^ml ftiui Wales, 
have been at many times called by citations and other })r«ce8ws 
conjpiilsarv, to appear iifthe arches, audience, and other high 
courts of the archbishops of this rcnlin, Jljr frtm fnul ml of th^. 
dioreae wliere they dwell ; and many tlinos to nnswf-r to surmised 
and feigned causes, and suits of detamation, M-ithholding of 
tithes, and siich oilier like causes and matters, which have heeii 
sued more tor malice and for vexation than for any just cause of 
suit ; and where certificate hatli bciMi nuule by the suinmoncr, 
apparator, or any siicli light literate person, that the party 
against whom any such citation hath lieeti awarded, hath been 
cited or summoned, and tlirrcupon the same party so eertifietl 
to be cited or summoned liath not appearcil aecording 1o the 
certificate, the same party therefore hath been exnmiiminicaUHl. 
or at the least suspended fimn all divine services ; niul ihercupon, 
before that he t-r she could !)c alwolvetl, Iniih been c(uiip< ll£-<1» 
not only to pay t!ie lees of llie court whcivunto ho or slie was 
so called bv citation or other process, amounting to the sum 
of 2.9. or sod. at the least, but ai.so to ]i:iv to tlie smninoncr, 
appatator, or other light literate person In whom he or ^he was 
[ 420 3 so cc'rtificd to be summoned, for evorv mile being distant from 
tlie place where he or she then dwelled, unto the same court 
whercunto lu or she was so cited or summoned to appear, Sd.: 
to the great charge and impovcrislnncnt of the king’s snbjeds, 
and to the great occasion of inislvhavioiir and imsliving of wives, 
women, arul ser\anis, and to the great iinjiainnent and diiniiui- 
tion of their good names and honestit‘s: il is therefore enncte<l, 
i/ia/ no manner if pt rson shall l>e from henaforfh ntrd or sum- 
inoncd, or otherwise* called to ap|ie»r bv himself or by any procu¬ 
rator, before any ordinary, archdeacon, commissarv, official,or any 
other judge s{>iritu:d onf of thr diiiri'M'or ptrvfinr Jaritaiictiifn 
icherc ht shall hr. inhabiting at tin- time of awarding or going 
forth of the same citation or summons (exctpi if shall lie for any 
of the causes hereafter writfen, that is n> say, (1) for any ^lynrituid 
offence or cause committed or omitted by the bishoj), xirch- 
deacoti, cdthmlssary, official, or othei* person having spiiKuul 
jiirisdictioii, (rt being a Spiritual judge, or fn* any <ither person 
trithtn the tfiOcese or other jurisdiction whereuuio !w sliidl be 
checl oT otherwise Tawftilly called' to appear iMkl’ imKWer;- nrwl 
(2) excejfrt alko it sfihll be tipon matter or cause of appeai, 6r for 
other lawfiil catrse^ fyherein '^ly psiHy shaft ffnd'himself griev^sl 
ot trrobgcd by diirtCe&e or jOTh'dir- 

tion, 6rpy ;ihy dP his 'shhSbt|/tl^fbmCeW nffutstt'rs, After (h»: 
ftwtter df cgtiad theVd ftwt cdmihencetl Uiid' 

imto the irrchWididp’ Or br^cm^ im’ttpy'dlhAr‘hirihg 

* 
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jurisdiotioii, within whostt, province tht diocese or pluco peculiar 
is| ov (3) in cose that .the l^sbup oi: .other imt^diatt Juclfft er 
ordwatij dure. wdl 7uyt convent ifu^ party to be sued before 

hun; or (4) in case that the bisb(^ of the dioccse» or judge vf 
tlie place) witiiin whose jurisdiction or before wlioni the suit by 
this act sliall be commenced and prosecuted, be party directly or 
indirectly to the matter or cause of the same suit; or (5) in case 
that iiny bishop, or any ijiferior Judge, having under hiiyi 
jurisdiciiou in his own right and titL, or by commission, make 
retfUjiid or imUince to the (uxhbishop.i l)ishop, or otlier superior 
ordinary or judge, to take, treat, examine, or determine the 
matter lafore him or iiis substitutes, and tiiat to be done in cases 
only where the law civil or muon doth affirm execution of suejt. 
request or instance of JnrindiitHm to be. lawful or toltrabb ); upon 
pain of tbrffiture, to every jKrsoii by any ordinary, commissary, 
oliicial or substitute by virtue of his office, or at tJie suit of uiiy 
person to l>e cited or otherwise simimoncd or called coutrary to 
this act, jjf iloiible iLmiagcs iuid costs, to be recovered by action 
of debt or ujxm llie case in any of the king’s high courts, or in 
any ollua- coinpeienl temjrurjU court of recf)rd ; and upon pain of 
ibrieiture for every person so summoned, cited, ov otherwise 
ciiUed us aforesaid to answer before any spiritual judge out of the [ 421 ] 
dic>cese. or other jni'Udief ion wlierc the said jKrson d\ve.lleth, 10?., .. j > 

half (o the king, and half to liim llml will sue in any of the king’s 
said courLs. § I, 2, 3.. 

Ih'ovidetl always, that it shall be lawful to evciy ai'chbisliop 
of diis realm to cite any person inbabiting in ajiy bishop's diocese 
witliiii ids province, for causes of heresy, if the bisliop or otltpr 
tudimuy imiuediate thereunto consent, or do not his duty in 
pundlmient of the siuue. § 1 * 

IVovidcd also, tl»at this shall not cxtcJid to tlie prerogative 
of the archbishop of CiUUerbuiy, for calling tiny person out of 
the diocese where he iuhabitetii, probate, of any testament, 

§ 5* 

Provided also, tlmt this ;vct sh^dl not b«^ prejudicial to the 
arclibislH>p of York, for probate of icstaineaits wiflun Ids province 
and jurisiiiction, by reason of any prerogative.§ T. 

Far from and o«/ qflthe diocise^ By reiisoji of this exm'ession 
in the premnble, it was doubted in the 6 ,Ta. wlietliei* me acch- 
I)ishop was not at liberty {iiotwilhslaiiding tliis ;ict) U> cite fbfe 
iidiulHtmiiii of Xiondoj^and pt ighbouring plficgs of ^iosjua^e 

diocese into Ids court pf urcluis; which ,would be ,p),oro a 
grievance, to Uuf subject lhap the being, citeil into tpe 
of London, uiuj could not pepperiy be cgllccl pituig out, pf ^e 
diocese, .since, the ,ct)vu;i, pf, arches is, bdd 

Lontlou,; .Bnt^.the jusidcesof,rt'^.courf 

thal the. al•chbi^upJs'Vpstrpi^^.by^thisn^k^W>^»dng|,aoy,,\u- 

i.M \i 2 
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habjt^^s,,pf ,owu iieculiaAS,^ becOsysic ,thg, 

expusilog, the,, subject from tpiycl and charges,;wa{i,p 9 t the pu|y 
benefit intended,by it* but,/dsp Uwbenefitpt,appeals;.iMid by 
diocese in this statute, was understood jurisdiction; and ^ts.to 
the language of the preamble, that,the enacting parts of„sia: 
tutcs are in mwjy cases of larger extent tlum Uxeir preanxbies 
6f/is.l005. ‘ 

In. the next reign, i/1 9 Car, in Gobhei^s case, the like poutt 
conie under consideration again, and {uolxibition to the arches 
being prayed, the detonniiiation was as follows: Jones said, that 
he was inibnned by Dr. Duck, chancellor of London, that there 
liath been for long time a coinpusilion bctwcexi bishop of 
Liondon and the arclibisliop of Canterbury, that if any suit bp 
Ixeguu before the archbishop, it shall always be j)crnnttcd by tlie 
bisliop oi' Xiondon; so that it is as it were u general licence, and 
so not sued there but with t!ie bishop*s assent; and for that 
, , I'cason the archbishop never makes any visitation iu Ijondou 
[‘ 422 } diocese. And hereupon tlie prohibition was denied. 
lOUp. (o) 

J5i»t in the case of Ford and If'Mwy II. lo S: 16 C. 2. when 
the same coin}>osition was urged in the court of king’s Ixiich, 
against a pixiliibition to tlic luelxcs, the court was divijixl: Hide, 
eixief justice, wid Windham, against the prohibition; mid Twis- 
den mid Kcyling for it. Against tlie prohibition it was said, that 
the arches is within the diocese of London, mid that ih<fi couipo* 
sipoii anumnts to n Ucence ; ami for the proliibition, that London 
is pritl within tlie Jurisdiction of the arclies, and dial the compo¬ 
sition is takuix away by llic statute, iiuismuch as no agiteuicul 
between ordinaries can prejiidice tlic people, for whose iKiicfit 
t)te statute was made. Gibn. 1005. [b) 

, 7K) mnnmr of perstm afiail be from hf net forth died] But 

if a man is cited out of his diticcse, mid appears, and senloncc is 
give?!, or if Jie submits bimsylf die suiu be shall have no licnefit 
by dus jitatute, m»r will a proliibltign be granted. Gibs. lobo. 
irutiacra v. Splo n,^ Carih, 33. .(.2) 

, Out {flhe dioakr^ And dial, fts it .seenu^tb, \vbcdicr the see lie 
full OF vacant. in.die 13 or 11 Ju. in Uu: case of one Pivhovery 
it was resolved M.jxm t|)is sLaUiU:| that if u bishopric within tlie 
province of C^Uerbury bo vpid, anil s« the jur^s^Jicdon 


(<?> Cro. XJfiTy . , w , ,1 

{b) S^r P.Fai/m.t^\. ’\ Keb. (iliXd - . 

C2)! if a party cited WWithtrt'thl*'jlir?*Hit^i(trti)f ah rtrclewfaiitie^^^ 
oourtj tiibugh tinalhbr jifriitdtclllon, appear 

;irul ‘thb MtitV'vtlcN arig'Aikl d<>IV3rKlorift, ni)tA,<3 ;/brnV»r<, u 

ciothadBritcited 40 so^furbedediB^ whhin'/iie diacoHe,'ii9>«ub}«Htt' tu 
the.jurinUieiinniJ,; CAiiih^r \il 2pnn4pah lAud dte 

1 .0.. 01., , t. ./ 



vdived the ntctropoTItafi/'he ttlust hoM this cotirt within ihe 
dioiccse, for such CahscS weh* hy the cccle^dsticai iaw 
t^i'he'hoUVcm hi^orti the infcl Wf ortlinaf^'-; and'die nmthoiiotarieS 
shid it ^iAli l>ccn so foniicrfy fcsoflV^l. Hat a little before ihw, 
iri the the contrarj’ was resolvedj Uiat is, where one was 

citW 6nt bf his diocese before the archbishop of Canterburjs 
amjunrdtan of the spin'tfmtitieft, not only prohn)ition was denied,' 
brit it liirtiier said, that if he liad been cited before him'as 
tndffopvh'tauy it would have been granted upon this statute. 

CrihK. iOOO. 

(^r pe.cidinr jurisdictfon] That is, whether they be cited out 
of such peculiar to the arches, or fieforc the ordinary within 
whose diocese tlie peculiar doth lie. And Cohe said, that if a‘ 
man be sued ont ot his diocese, yet if he be sued \vithin his own 
pi'oper peculiar, he is not within this stUutc. Gibs. 1006. 

V’lifTe he shfdf be inhaln'finp^ d Ja. an atU^riYcy in the 
king’s bench was sued in the arches for a Icgat^*; and for that [ ISS ] 
he inhabited in the tlioeese of Petcrborouuh, profiibition was 
}>rayed and granted; because Though he remained here in tt’rrn 
time, ho was prt)])erly inhabiting within the jurisdiction of dm 
bishop of Petcrhorniigh. Gibs. 1006. 2 Brown! . 12. 

Put, T. 17 C. 2. when one was cited into the archdeacon of 
Canterbury’s court, for not coming to clmrch at Biddcndeii in 
the county of Kent, and pleaded that he was an inhabitant in the 
diocese of Chicbestcr, the court dochired, that if a man be cited 
witbifi fhe diocese, though he be not an inhabitant there, but 
only romes ttierc to trade or otherwise, yet this is not within the 
statute; and that If it wcix^ otherwise, there might Iw oftencM 
combiitted within the ecclesiastical law, wliich could not' l>e 
punished at all; for men would offend in one county, and then 
remove into another, and so escape with impunity. Gibs. 1006. 
//f/n/r.421. 

' But in the case of Wesfeote and TTardinffy E. 15 C. 2. wfien 
the siiir was for tithes in the diocese of Sanun, where they lay, 
and juohibition was obtained upon the statute, because the de¬ 
fendant inhabited in I-.<>ndon; the court, updn notice that the 
suit was for thhcsl granted a consultation, and declared that that 
cASe was not wTtliIri the statute: though tl^e contraT)* scctns to have 
Iic6n hgfc'6d,y*. O./iz.i'lh the 6i6e of and Boyvr. Gihs. 1006.! 

1 96. 2 27. 

y. 1 /r. Hood word and Ma^peace^ Woodward^ who lived In 
thc,,dipicu?q,c4\hfitphtipld,on^,Coye4iu^^ bux^cupicdhtnds.iif tfie 
dioc^e of BeterlwTougli*, was,4here tuiWid.iu rp^ect of his 
;is an inlmbiSant, itowa^f niiPaiO-for aew'-castiug ol -the' oeUfi, 
arid bejciiitee he’ refuted-toi pay/was Cited iplo tlie couiti:<tfi ihd 
bishop''of Pe(ci4»oMiigH and'WfoHcd Agdinst'fop: diis matter:' 

And by the <fo\irt’; Ihh'li ifot a cidhg Out of the dideesb, for' h^ 
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is,anj in¥iabli^i)f Wthei'e lie occii^iw tlic Jhml, as well Wliere he 
'resite. ' 1 

Jtf. tF./^^0tk i\ni{^ffihh. fn a doclnrrttioli in irttadlmcnt 
, ujpon prohibition, tlic cf4c wfisi UVat the plaintiff lived in KftJfting- 
ham Within ilie province of Yorli, and there subtracted tfth^s, 
and thch rnitioyed iiito Lincolnshire within tfiC proVmcc of Can¬ 
terbury. Afterwards lie happohed to go to YoiL, and was sued 
there in tlje court of tlie archbisliop for the subtraction aforesaid, 
.find hail a'pl^bibition on the statute for citing liiin out of liis 
,diocese.'] IJut at last, after debate, a consultation was awartlcd, 
[ 424 ]' for that the subtraction of titlios is local, and bv the statute of the 
8 . c:7. must be sued before tbe ordinary of that place 
wlr^re d^e wroug wasdoue; otherwise iti cases transitory, where 
the acdon follows the person of ilu* on’emler: And, as it was 
argued by the counsel, this is not citing out of his diocese within 
the statute j because the diocese where he lives hath not a jnris- 
. diction, and if he might not be cited in this case, the thing would 
be remediless and dispunishable. So if a peculiar is in two 
dioces^, and a man who tfwells in om* of the dioceses id the 
peculiar is cited to the court of tlie peculiar field in tlie other 
diocese ; this is not a citing out of' tlie dioccMS liocnuse it is within 
the pecnfiar. 2 Sir/M. 549. 5.'14. 

y\ .5 Afi. IVa/ute/t and IJnyd. A difference in this ease was 
taken by Ifolt, chiefjustice, where a man of anotlicT diocese is 
X\:^^x\ Jiayranti iU'Ucto: lie said, whore the party goes info an¬ 
other diocese, and Is commorant tlicre, and c<ini(\s back c.asuall}’ 
info the first diocese, in such case the citation cannot be g{K>d ; 
for suppose a man conies casually into tbe diocese of F^ohdon, 
and coinmits a crime there, and then goes back to the diocese 
wh^fe he dwx'Ils, and then casually comes to London again, it 
^enmetb dtat he cannot be. bere cited; but if be Inul been dud 
l)er<)rc he left London, then that would 1 h; ftaQmnti rlcUcto. 
Holes Rep. 


,1^ 


' (5^ If a party cited as witiiiii the jumdiction of an eccleHiusticul 
court, though actually resident within another JuriKdielion, appear 
and submit to, the suit, sucli orij,Miial defendant, (// Jortioii^ one cited 
■ Xo see proceedings by such original defendanr,! is bound to the jiiris- 
dibtlpn. Apd 7?«^rci4-WlieUier a citation of* tnc wife, at the. domicile 
pf the husband, not suffiefent to found the jurisdiction of the court 
ip a^adit eve;i of nullity of inarriago againsf tlie wif’i?, wheresoever tlic 
wife mtw be actu^ly i:c^idei 4 ? l^hAfttct s.Ihncpdly I Add. Rtp. 5- 
1^. I titigfj. 7. ^te. Describing party liKcitatipn tw iD a WTong 
parish ift<P 9 ^od^by appearaucc. JS(ur(iam v. Sa)'l^fnf t ildffff; 
V^cfelbcongiH^ citatlu'nih'aeaijse ofoftce dr crimhuil shit, called 

gc/the 
Articles 



4^4 


^ , Xmim^Univ judge ur .ordinary tlart} noU ngr todl ^toty convent the 
party"] In archbishop i-V/rAer’s .'register, we find tlie .archbisliop 
to, hay^ put bcuefices in (mother (]ioce$e under )»equ^tratiou, by 
rcfiso^ uf the in^hgcnco of the. ordinary; but this is an act only 
of vuiuntiiry juriMliction. AiKHK-'fore the reformation, wc fiud 
tlic^ archbishop requiring bishops to proceed against particular 
pcrsoAis in tlieir d.iot'escs, or shew' cause why himself should not 
proceed. Gibs, 1007, 

lie party] If the cause be begun before tlie archbishop, Uiough 
the bishop or other judge (who was party in the-cause) dieth 
whilst it Is depeudiug, and .st> the occsision cwiseth upon which 
it w'as first hroiighl betbre the archbishop, yet he being iu pos¬ 
session ol it, it shall jjolhe reinoved. G/Aa*. 1007. (c) 

Mahe rffpicst or iusfunm (o //•<- archbis/iop] M. 10 C. 2. In the 
case of IjofUm and Boitonf prohibition was prayed to the arches 
for eituig out of the diocese of Worcester, imd day given to shew 
cau.se. At Oie day, the phiintifi* in the arches shewed letters of 
request fVoin the l)islK>p of M'orcesler : to which it was objected, 
this ought )iol to conu* in mnui motion, but ought to l>e 
pleaded ; for the statute says, tluy shall only be admitted where 
iJic civil or canon law d»»th allow j and therefore it is a matter 
pi’oper to be argued, tluit the court may l>e informed by civilians, 
whelhi. r the law allows it or not in lliu present case. But prohi¬ 
bition was denied in the king’s bench and in the exchequer; in 
both which courts it was Iield sufficient to exliibit the letters of 
request u|)om motion, wiiluml puuing the parly to plejvd. Also 
it hath been ruled iqjon this statute, that the archdeacon Ciinnot 
send a cjiu.se dci>cnding before him immediately into tlie arches; 
for that he hatli no power to appAiint another court, hut only to 
remit his own court, and to leave it to the next; for since his 
power was derived from the hisho]>, to whom he is sul)ordinate, 
he inust yield it to him of whom lie received it. Gibs. 1007. 
1 225. 

In casm onhj where the h/.w^ cirii or canon, doth qffjvvi execution 
of .'owh. rtt/uist or instance ojjurisdictkm to be fawfut] It was held 
by the civiliHir^, in the case of dunes and Jam s, T, 9 Jtu that it 


for a criminal oftVnco, as brawling, S:i'. may be in the name of tlic 
judge. ii« vicar general and official principal; but the ouiissiou of the 
latter is fatal, lliorfm v. 1 JTayy. Btp. 1. On a citation to 

appear on a day fixed, and receive artirUs, &c, the dctehdanl is not 
entitled to deinand that the articles shall bo delivered on the first 

» ■ ' » -i' ' 1 I ,1 ^ 1*1-.-*j 

court 
jDe?; 


iof.thclibcbWt.tncyliiiV'e at^ViVer, as w'c ary-sttnimonfe m ravishfiient 
. pf wardj thp pf't^c’sUtutc hbf that ^icfi a Cauic^should 
be remanded, whereby the plaintiff stiould lose the costs of his suit. 

11 It i 
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<iii( thd iwwe*%pfftKo drdiam’yftp aaild'nuy «aiirie m 
thi^ ai’chb^bop hvlthoyt ejRigning ^any spodalrensan^ 

&r wJ^icbi()^y!icU<ML4)Q authorityofciW^ri^ uaiionisLSi iikit 
(apdi a6^it i!$9ei^|>, tl)e',court) saidi that tooxpound thc ^aUftte 
Oeius, ta ^it, xh«( thfl,or(]2nary: piay at hia wiU and plensiire senth 
the aubje!QtiVt)iniOnero(l ortlvokingdooi to<niiothe«’ without isuisb^ 
was 1 ) 0^1 agaiost Uie letter of (he statute, uml dki iittorlyeiiiiie it;^ 
that the puL'piibe qf the law was to provide for the eus<^ of Uie 
lUior-e, fur the jurisdiclioit of tlie ordinary, which ap«> 
peers, there is action gtvon to the subject and ]>cnaky td 

the king fur the vexation, but none to tiie ordinary ; and tiaittlHS 
very‘clause it is to be done in cases only which the civil or 
canon law alloweth ; winch would be a vain restriction, if it wiiro 
[ 426 3 general as (jefore, that is, if it were law fnl or tolerahki in 

' all cases, without cause. CxtAs. 1007. Hoft. 1H5. 2 Ih oumL 27. 

'/‘jhr causes of luiresy] la the case of PelHmj and IVkisttm^ 
H. 8 An, whicli w.as a cause of heresy, Dr. IVUiug appealed t<» 
tlte delegates h^o^na refusal on the part of th<‘ ilean of the arclk's, 
to cite Mr. Whiston before him, ujxm letters of retjm-st from 
Dr. Ilarwoodr commissary of the exempt aial peculiar jnristiitiion 
of ikau and chapter of Su Paul’s. Tlie grounil of the dean’s 
refusal was, that letters of requi st from Dr. Harwood di<l not lie 
before liiiu, l>ecan.se in a case of iicr(»y the bisiiop of the ()ioce5K' 
liatb jnrisiliction in places odicrwise exempt within his diocese j 
aiKl uotwiUistamliiig the .statute of ciuitions, an heretic may he 
citwl to appear licfore him ujxni letters ol’rwpu'si from thc jiidg»‘ 
of the peculiar; heresy Uiing none of the five cases in which .*1 
jMirsoti may be citts! out of the diocese or {)eculiar jurisdietioti 
within which he dwells. Ciifm. 1007. Comyns^ 100. 

For prolniLi of any ttslavienl] In Htnjhes's case, M. 11 ./rr., whore 
one who dwelt in ^^nncrscLshire had made his will, and hia execu¬ 
tors were libelic<l against in tlic arciies; it was said by jiistict' 
Warburttmti^ have been agreed by ail the jusLiccs, tlmt tlu* ex¬ 
ception in thi.s statute doth only e.xtcn<i to prohata uuHs : and 
proluhitioa was awarded, 1007. G(x/&. 214. 

Bui, in the 24,& 85 C 2. where one wjw cited out of the 
diocc-HV to ikfuwer a suit tor a legac}’, into the pron^utivo where 
the will luid l)een proved, proliibition wtu denied; Ixicauso there 
the; axecutpf! iimist give uccouiU and ix> dischingMl. Aiion, 

. by chittf-justicev bi the c:isc of, Mac/tm and 
F^.IX fV» lie plotted inllw prerogative,court of Canter¬ 
bury, a suit tipttQ U tor a Jogaoy be in tbe'arclias, Nvbich is 

t|ie pt^vbicial .Oouri, though the pnrty lives in niloiher diocese* 

And in the case of Eflcfworth ami Siaalridye^ M, 3 G. 2. wlterc 
the case wa.s^ th^t a prohibition was ppay^.tova.tuiiit Ihr a legacy 
ill the arches against the executor, mr that he was cit<d out <»f 
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his 4lki»sei amMc appcnred thafthetestmitr hdViiig (kma-ftohl/^ 
in several diocesesj Ijis will-was. proved M tliO''prerogative court 
of Cdrtteriiury} for die defendoutit was^^dnrffefed, ihat^lhe excep¬ 
tion of the probate of wills draws after it necessiirifyan exception 
of suits urismg upon sucli wills proved; that the sUtfite is an 
aHirmnneo of the canon law; that hy the canon law a will dannOt 
bo |Wov<xl in the arches, nor can legacies l3e ailed lor in the pre- £ 427 ] 
rogative court, which is a ywint mistaken In' the reporters, wh6 
say die legacy must be suwi for where the wiII-4^proved; bolh 
tlie prerogative and the arches are within the arohliisliop^s jufk** 
diction; and ii’ the legatee is not suffered to sue ill tlie uridieS, 
bo can sue no where. And the court denied die prohibirion, 

Gib. HO. 

Where /avi are executors, ami one of them lives in the dioc^ ^ 
of London, ami ihc other in one of ihc jx.*culiars of the arches, 
the suit ngaiusl tiiem as executors shall be in the arches. Gibs. 

1U()5. (f/) 

Jiff Can. 91. No <lean of the arches, nor official of die arch¬ 
bishop’s consi^torv, nor anv judge of tlie audience, shall, in his 
own name, or in the name of tlic archbishop, either Or 

at the instance of any party, originally cite, siiinmon, or any Way 
(roinfH'l, or pixicure to bo cited, sinnnioned, or coiiipelled, any 
perstin which dwelletli not within the particular diocese or pecu¬ 
liar of the said archbishop, to appear liefore him or any of tliem, 
for any cause or matter whatsoever lielonging to ecclesiastical 
cogiiirance, wiiliont tlie licence of tlie diocesan first had and ob¬ 
tained in that behalf, other than in such particular cases only as 
are expressly excejited and reservorl in and hy a stafnfr, 23 Hen. 8. 
c. {). Ami if any of the said judges shall offend herein, he shall, 
for ovoi'y-smh offence, lie suspended from the exercise of his 
odice for the space of three whole niontlis. 

By tlie ancient canon law, the nrchhishoji of Canterbmy, 
althougli not as arclibishop, yet as legato of the pope, Imd a tight 
to cite persons out of any diocese before him hi his court of 
audience, originally, as well as njion ayipenl. Gibs. 1008. (<) 

6. 'Hie n^turn of die citadou is either pt'rsonally in court by of 
him wlio executed the same, who certifieth and inaketli oath bow ‘hccaation. 
juul in what manner the defendant was cited; or else it is by 
authentic certificate, which is a kind of solemn writing, drawn or 
confirmed by some public authority, and ought chiefly to eonutin 
tlie name of the mandatory or pci'soii to whom it directed, and 
the name of iho judge who directed the sawK', with his pikipe'r 
style and titles likewise tlife 'day anti plticc in whrcK flw tlefemlant 
was citc<h und-lhe ofuises/fov)which he Is Cited ; in testirttoh'y' 
whereof, some authcntical seal ought to be put to' it, of%dme 

^ (tf) ■' ' ‘ H**): X. r. 3o;'l'. 

5 xt . • '.••►I'*’’ 
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iW«lHleacon, official.coiTUut^ary» or rural dtAn; .iiiul .it ouglil to 
express that thov set Uieii* seal thereunto at the speeiu) iiisti^atiou 
Olid request uf' Uie.aiumdatoiy. 'To uH which ccrtifieateS) ip all 
can,St'S, a.s much credit is giveti as if tlie maiulfttory hud pcrsuually 
made oath of the exec.uLioii thertH)f. 

But these authentic certiikatis are now hut seldom usal, 
unless when tlie inniuhiton’, l)y reason of the distance^ emmot 
conveniently ajipv'ar to make oath. ( oftset. 28. I Otif/Ut, 50, .51. 

Cimeerning this rcLurti of tlii' ciuniun, it is ordained hy tlu* 
iifoi'eSHiil constitution i>f Otho^ (hut da; person hy ishoiu liu' 
citation shall he executed, .shall not omit to ceruly to the jmlgc 
wlml he shall luive done in the execution thereof. 

And hy the aforesaid constitution of : He to whom 

the citation .sludl lie c*ommiUiHi, when he liath failld'ullv uxecuud 
tiic same, shall make certilicate thereof, according to iJic tbrm oi 
fJ/yaAs constiUition atbresaid ; olhcrwise no credit shall be given 
to a citation winch shall apj^ear to have Ihuii otherwise made, 
nor shall any process lie directed lhert‘U|H>n ft>r ll»e perMUt so 
said to ho cited. 

And hy a constitulum of arclihi.sluip IVnhum : Wherexis some 
rural deans are tletinnod for dudM>)ical craft in citations, selling 
certificates tliercof for money to fraudulent men, wiien no luuice 
of the citatlini is given lt> the j>aiiy eoneerned. eiliii-r Inioie 
making die ccrtifiwite or nftorwnnh, ntnl m» the innocent is eon- 
flemned; for the cure of this w*e do ordain, tliat no eirtificate 
shall lie delivered ti> anv person, nor oilierwise granteil under 
die seal of a rural de.au, utdil dm ioitu. duiU hart han jmlthcbj 
rtfifl ufjon siti/n suit 11411 •idjfi iiuriiDi tin- suit 44inifii .< uj' thv Hinmiy ii> 
the. cUnnh when liu jKniun utdl ilu'Ulrdi^ or lialh his most usual 
alhicle; adding, nuireover, tiuit the ^lerson cited siiall hav«’ std- 
ficient .s|?ac»T allowed to him, that he may convi iuently ap[)eiU‘ at 
the time and phu:e appointed: and if in .some cases tliey i^’e 
so .straitened for tim«', that thin is no num J'ardtlaji; then the 
citation being lir.st publicly made brfiuv witnesses, the certi¬ 
ficate shall i)t; given in the clnircli, or ni some puidu: pimu yWiovv 
credible witnesses; so as that the dav of the citation, and the 
place where*, shall la* expres.sed in tfie certificate. And in no 
wise siiall die certificate, la: made lielore the citation. And the 
deans rund shall, make oaUi for their fuitiilul }>criormance liereoh 
m the episcopal symid everjf ye,ar. Limlw, 81- 

IJntilthe same shall have hem pohlietij r(ai{\ 'fhat is, the certi¬ 
ficate; wiiicl) ought to contain the tenor of the mandate, and (he 
form and manner of the execution thereof, l/uitlw. 82. 

[ 429 ] iljion some Holeinn day] I’hat is, .sonic Munday or holiday. 

JJiul. 8 !. 

Ihirin/j (fie sitkmnities if the mass] fninicdiatcly after die olTcr- 
tory- /.ind.Hlr. 



In tfw cJiurch wk&e thft jurson cited d^neUttk^ Ur pnrochial 
chrtpel. //?>!</. 81 . 

I'hat thf)v. U no room for delatf] '['hat is, for dehiying the certi- 
fipnte fill the next high n>ass. lAnd. 82. 

Or in souic. pnhlirphnc'] Wliich !T)ny beneflna’than the cburcli; 
fts ill a market or fair, <tr other place of public concourse. 
lAnd. H8. 

hi the epiarujfof sf/nini en-ry y<(ir'] JAmUonml supposeth the 
rtrastiti of this might Ik*, that new deans were yearly elecfctl; 
however the canon siipposeth, tliat the bishop every jear heUl 
bis svmx!. Avhva. Pevvh. 

7. Jly the aforesaid statute of the 23//. 8. r. 9. No arch- Ft-c. 
bishop, nor bishoji, ordinary, official, commissary, or any other 
siilrifrtiite or minister of any of the said archhishojw, bishops, 
archdeacon'", or other having any spiritual jurisdiction, shall 
demand or take of any of the king’s subjects, anv sum of money 
for (hi* seal of any citation to Ix' awarded or obtalncvl, than 
ojilv3f/.: upon the pains and jicnaUies before limited in (his 
eel, to be in like tiinn recoveixsl as is ntbri'saiil. § f>. 

Other fi*(^ relating to the same (excluvive of the stamp 
dories (t) ) aiv (o in* r<-gulaled according to liie particular customs 
of the several places. 

Cievh of the })ai isli. See tierfe, 

Clinnn'.hfl. Sec ^^oiuisfrcviro* 


CoaDjutor. 

"ty cases of anv habitual distemper of the mind, whereby tbc 
* immnlK'Ut is rendered iincn])ab!e of llu- administration of his 
cure, such as fivn/.y, lunacy, and (he like: the laws of the church 
fuLVr provided eoadjulors. Of (hose there are many instances in 
the ecclesiastical record^, both before ami sinot' the reformation; 
and nc liml them given gencrnlly to parochial ministers (as most 
nmneroiis', lujf sometimes also to deans, archdeacons, preliend- 
ari(s, and the like; and no doubt they may lie given, in such [ ISO J 
circumstances, at the discretion of llic ordinary, to any eccle¬ 
siastical ])ersou, having ecclesiastical cure and revenue. Oihs. 

901. (f/) 


U) 13y .W fr.3. c. 181. Si'hnlvh'. PartW. A stamp duly of os* 
in imposed on every citation issuing out of any of tlu* ccelcsi^-* 
li^l courts and high cuuft of delegates in ecclesiastical matters 
in Knginad. 

{«) Fn the Decretal of Grtyory, a coadjutor isdin?eteil to be given 
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Coabjutor. 
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The Jxjwers conve^ydlii^first^ in the office of a 

coadjutor; and rlec^Bi^ nftor the cure, 

mul receiving of the profits, and tlie discharging of the hiirtliens ; 
with an obligation to be accounta ble to the ordinary, when called 
upon. Hut the articTo o! looluiig a!!cf"tTiie cure hcenicth to be n 
late clause; there Ixjing no more in the ancient ap}M)intincnts of 
this kinfl, even since tlie 1b an the adininistration of 

the revenues; which therelbre exactly answers tti the j)owers 
which were gmui to thecoiu^otors of bishops,- w^»o w«'<» n}>p<^ii)tcd 
only U) take caix^of' the tctnpm*ahies. And ns there, the spiritual 
part was committed by the nietropoliuin to A bishop suflrtv^avi^ 
so hereit waswmfiiiitpd by the diucesnn^^* a curate duly IlcenMal. 
Not hut tlie office of coudiotor to an iiicttmlHuu was nlwa^-^ 
eomnutted to » clergyman; who thei^efore, if not cngag<‘d in 
.'tn^libi* CDTo^ nught 1)6 content to take tij>on hini the sprritmtl 
pan also, hikI ha\*e it accordingly cominiltt'tl to him by the bishop: 
but 4hU wus no jMtrt oC the offici? of a coadjutor, as such ; which, 
in- rhe caso of- presbyters as well Jis b?sii«>ps, did niK-iently rclatO 
to>tlie tcmporolties only. GtA.-?. HtH, W)S?. 

1ft'the reign of queen Klistala'th, the court of watxls Inul taken 
tipbh; th^ to commit the person and revenues a lunatic 
incumbent, ■ to a lavman wIh) wai his near relation. Affainsl 
Ais archbttliop Whitgilt objeettid, as an oncroaclunont u^kui tlie 
codesinstk»l jurisdiciion ; arwl prov<il the eluu'ge l>v divers testis 
monii?3 (to which many more might hinv In^cn iidtKnl) out (rf the 
records of Cuntcjrhnry and l.(»ndon ; whereby it uppt*»iRyl, tlwt 
tilts Ihk) always l>een a cure Iwlonging to iIk‘ governors M' the 
chtrocL. And tlie |H»rson to whom the custotlv bad l)een com- 
mittetl, iH'ing citetl to answer the allegations of the archlrtshfrp^- 
ami all^^g nothing to the contrary, the couit lhercn]>on i^klv 
Ae tbilotfing declaration : “ This court hath not nny ]»ower or 
jurisdfction to intcraieddlc or commit the spiritUid or cccdc- 
** ioasiieai IWiegK or possessions of any sjMrimal por«<m thn^ is 
^ lunnlio or mm cotupos mentifi; but tlK* lukine restetli in tho 


^^ 'fliastical magistnites, to a|>^)oiDt and diiit>OKt>, us tonneriy hath 
been aocustomcf). Hut tor hk moveabh^ goods, and tetn|K)iiM 
possessions, Ac court will furAer conmdi'r thereof, itnd give 
«.suA order A Aeretct AaU apfiertain/* In prrrKiianre of which 
declaration,* (hearchbid)Op committed the adtnini^mtion of tlie 
spirittiM revbnues^toia clutgymim, under the style of cnndjntor; 

diAoifcinmrdssd^yaiiwpamCit imtkimeiTt^ comnut the cusikkly 
of the lunatic to Ae person who had lieeii np|)oitued for the 
wM^ (A); w . 

'! J » ..1 ''<«i Ttf!' il' W, "J '‘.I i ,/ 
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ColfhttOiu i^' IBfttcHtf* 



Coueges. 

U ^^KNKUALLV, ctilleges in tiie university are lay corpo- 
ratiniiM, altiiou^li tlie members of the college <^y be all 
spiritual. 2 ^fA. 072. 

But tiie (leiui and diapter of Christchurch in Oxlbird is a 
.sjuritual, and not a lay body. iiuttA. 209. 

2. Tile universities from time to time have had ample pri¬ 
vileges grauUMl to them by sundry charters of the kings of tim 
R^aini. Particularly, divers iincieiit charters were granted to the, 
imiversity ofOxibrd, by king Jobn, kijig Henry tl>e Uiird, king 
ICilwivrd tlic lirst, and king Edward l)»e third: with power of 
coercion of ilie contuinucioiw, by imprisonment anti expulsion; 
and also by tJie censures of excommuaication, indulged to them 
by tbe |X)}X’S of lioiiie (t»(KX'itUly Innocent tiie fourth), and l:^, 
the art:lil)isiu>ps ol’ Cautcrbiirv, the jwpe’s legates. The uai\’ec- 
sity ol‘ Ciuubridge bud the like privileges griuited to diem of 
ancient times; luit most of their uUl diarters were lost in the 
wars of king Henry the tliiixl, or perished in the burning of tlie 
town in the time of king ilichard tine soanul. Which king 
I'cRcwed or graiiti'd furtlier privileges to l>oth the universities; 
jw did also divers oilier Micwediiig princes of this roalai. L>utA, 

aAT, 8, 

But divers of liic powers and jurisdictions so granted to the 
uiuversitics lieing in law not grtuitable by cliatter, therefore it 
woa ciiacwd by tlie statute of tiie 13 ICiiz* c.29. as tbllow%th: ' 

hot! the great love and i'uvoiu' that the queen’s most excellent 
majesty bcaredi towards her highness’s imiversities oi .0^(^d 
and and for ihu great xcal and care that tlic lords 

mat (Simons of Uiis pre«>enL parliament; have fur tiio maiuto- 
iituice of good and godly litcnuurct and tlie vir&ious education 
of youth within eitlx'r t>f the said nniversities: and to iho intoiie' 
tluii the nucicni prtvilcgit^^ libertipia, »ud trmicltises of either uf< 
Ui«aaid uiuMt^'sities h0rcH<^oi'e granted, i^itihed, and roahrimd' 
by tlku quoeii’:^ higbrnw Audi Iter most nolile progenitoi-s, miiylbe 


a coadjutor cxpl#fned iifikV'*'niRirctd i»y 
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hail ia greater estimationvaiid bo of tlw greta«r ibrce and strengtlir 
iia: the better tnci'casc of learning, and the further' suppreBBtug uf 
vice; it is cnucteih tlmt tlie right houDumblu Jiehert eori of 
Ijeuxster^ now chaiicelJor of the said university of ihjbrdi alnl 
liis successors for over, and tlie mnstei's and scholars «>!' tlie same > 
university of ihjhrd for the time being, shall be incoi pomteil 
and have per|)etiial succession, by the name of the chaucellur, 
masters, and scholars of* the univcr.sity of iXrford; and likewise 
that the right honourable sir IVilliain ('<cily knigliU Imudu of 
now chancellor of tlie said uiiiversity oi (Vi/MA/hA/f, 
and his successors for ever, and the mnstei's aiul scholars of the 
same university of Cambridge ior the time being, sliiill lie in¬ 
corporated and have perpetual succession by the nume of the 
chancellor, masters, and scholars t>f the univiu'sity of Camhiuhjt;. 

And tlic letters patents of the ijiu'cn’s liighm’s.s noble 

father king//wr?/the eighlli, made and granted to die chancellor 
and scholars of the said university of Oxjbrdy bearing date die 
first day of April in ilie fovrtt'unfh year of his rt‘ii£(i: am! tint 
lettei*s patents of the ijuccn’s UKijesty that iuh\ i", made and 
granted unto tlic chancellor, master^, atnl scliolars ol tbe univer¬ 
sity of ('avdtrid(f{', bearing date die twenty-sixth day ot April in 
the Miri/year of her reign; and also all other letters jmtent'» by 
any of tlie progenitors or predeo<tss<)i s ol' our saitl sovereign hwiy, 

, 433 ] made to either of the said corpiprateil hodfc-s severally, or u> any 
of their predecessors, or either of ila: said nniversilic'-, by wliat- 
soever name or names the said chaiKk llur, natsteis, anil Kiliuhirn 
of either of the said universities in any of the sniil letters pati-nis 
have lieen heretofore named, shall liuiJi henceforth he good, 
effectual, and avaiiabh? in the law, to all intents, constructioiw, 
and purposes, to the foresaid now chancelloi*, lua-sters, aiulscliolars 
of either of the said universities, and to their successors lor ev< r- 
inore, after and according to die Ibi m, words, hcntenci's, and true 
meaning of ev'ery of the same letters putenis, as amply, fully, 41ul 
largely, as if tlie samt^ letters patents were recited DerbaUin in 
this present act of parliament. 

And tlic chatic<-llor, masters, luui scholars of cither of tliu 
said universities, severally, and their stuct^SNors fiir ever, hy the 
same name of chancelior, tnosti^rs, and scliohu's of ciLhi-r of the 
said universities of Oxjiwd and ('ambrUiffc, siitdl and may sovo- 
rally httv'e, liold, jKWscws, enjoy, and use, to tlwiii ami to tlieir 
raeec^sors for evermore, all manner of nianorN, lordships^ rec-* 
tories, parstinages, huitU, tenements, rents, services, aiuuiiues, 
adrod'i'ions of churches, (KMsesstons, pensions, portion^ and he** 
reditnmeiiLs,.(dltl all manru^r of itl}e.rtu.*s, franclitseK, irnmuniticK, 
qtiicumeca, orUl privileges, view of frankpledge, Uw' days, (uul 
other things whatsoeH>r the^ be, ulHch cither of the sakl cor* 
pontU^tVfiotlfes of df tik* Baid'unive^atiks‘hadi.hl*ld; i>4cti- 





43$ 


or enjoyed^ or of riglit oaght to have had) u^ed, occupied) 
and enjoyed at any time before the making of dds act) acco^ng 
to the true intebt and meaning, as weH ol tiie said letters patents 
made hy the said noble prince king Henry Uicei^jitli, andgmuted 
to the chancellor and scholars of the universitv of Oxford^ bear¬ 
ing date as is aforesaid, as of tht’ letters ])atenu of the queen's 
inrtjesty, made and granted unto tKc cluincellor, muslci’s, and 
scholui's ot the university of ('ambrid^f.y bearing date as afore¬ 
said: and siccordiiig to the true Intent and nienning of all the 
other afoivAaid letters patents whatsoever; and the same are 
hereby wnfirmed to tliein. 

Provided, tliat this net slnill not extend to the prejudice or 
hurl of the lilM.-rtlcs and privileges of right belonging to the innyor, 
l>iiilins and burgesses of the town of CamhrifU/e and city {.ii'Oyfurd; 

Imt that tliey the said mayor, bailiils, and biirgesst-tf, ami every 
of them, and their successors, sliall be and continue free, in sucJi 
sort and tlcgree, and enjov sucli liherties, freedojiis, and inimu- 
niius, as iliev lawfullv inii^lit have <lone l)efure the inaking of 
lliis act. 

lU' whic?h hiejised act (as lord (.'ohe calls it), all the courts, 

jranrhiw'.s, privileges, and immunities mentioned in any letters 

|»aten 1 s. to <-ilher of the said univerhities, that llicv might prosper [ 131- j 

In llieir stiulv with ouielness. are eslahlisheil ami imtdu trootl luid 
• * * • * * 
ertlpctiiai ill ilie law; against any quo wurruuto, w/Ve /t/(7V/.v, or 

other suits, or anv quunvl. concealment, or other opjxisiuon 

whatsooviT. i Imt. 227,, llalds Ihsf. Couu Lmr. 33. 


3. Hut thev have no jnriMiiction unless tlie plaintifl' or delen- Jiiri<i(]iction 
dant is a scliolar or servant t>f the university, or ol sonic college; 
hut if either of them is a scholar, it Is tlien a matter within their 
jurisiliclion : but yet, if citlier of them is entered into a cxdlege nuiiiiiir of 
by collusion, to avoid a suit in the king’s IkucIi, or to excuse 
himself horn town olfic&s, his privilegi* shall not he allowetl, ^ 

I'liiw in the case of the city of Oxford, M. 1 IV, On an 
ainion of debt against llie di feudant, a townsman in Oxford, for 
refusing to execute an oifice in the. (xirj.H>ralion; it was moved, 
tluit he being a servant of Ur. Irisli, uiight have the privilege 
of the university: and a charter was ]iroduccd, by whicii it was 
gmnlcd, that the meinlKM s and semmts of the universitv sliouid 
Iw sued in die vice*cluiDcelUjr’s eourt, ami not elscwheix;; and 
a certificate fmm the cimiioellor, directed to the chiel Justice, 
that the tlefendunt was matriculated and registered in the uui- 


versiiy; but il ajipcaring to the court, that this was done two 
<lays and no more iH'fore he was chosen to diis odioe, aud tUiti 
he Hufi a punter by trade, and had lived sev<‘rttl years in the 
ccNi!{K>ratumy otul uo oeriiatit nftleuding Dr, Irish, the privilege 
thouniveniiiy was ncA nllbwtxl. 2 l lOik > - 

H A (Vrr.’ }Vikork9 v; RradciL Pitdiibiuon by Wilcock^ 


* 
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figniwit to* BnMUa tk| tKtfe of to* Bradcti, pritutol of 
to Miigr^SAUiA ChrisiiftQ the tou^lbteF f>f«he Mdd 

4tott'Bnid*lt» *09lB)R ibto Mto w ihe vio»«haace3or^ court of 
OtsfMs for that wMraf to* Br*deU bad libelled a^nat him 
in foe^'vioe-ohaiioeto** eoort of O^brdi for calling her baw4 
and M fonad (which is termed the actioii of mjury); and Chri»- 
dan the dau^iW had Hbdled a^nst him for these words, soerey 
trdeiw jaNd jicufie, and that he did strike her. For sta^n^ of these 
suits, seuteace bemg gimi against him in bodi, Wikxi^ 
to. hftve ^uohibitKMis. And now the for the universi^ 

Qicwed for a eonsultaUon; and shewed the charters of the uni- 
eeieiQr . in the 14 B. d. and 14 H. 8., whereby is giwited unto 
thenn thftt they may inquire of all trespasses, iniuries, and of 
all pleas and quarrels, and of all other crinics and matters (ex¬ 
cept pleas of irank-tenement), wliere a scholar or their servants 
[ 435 ] e* ministers is one of tlie parties, nnd timt they shall have co^ 
nilnmoe and correction therefore, occonliug to their statutes and 
eustoms, or aiccording to the law of Kiigland, at the discretion 
oithe chancellor, so as the justices of die king’s bench or of the 
common bench, or Justices of assize, se. nan intromittarU; and 
if the same justice shall take in hand to inquire, or in any wise 
to take cognizance, or intromit, dien upon ccrtilicute or notih- 
cation of the chancellor of the university or his commissary, 
they diail supersede such inquiry or cognizance, and sliall not 
put the por^ to answer lietbre them, liut the said party shall 
ue corrected and punished before the cluincellor or his commis¬ 
sary only, ill form aforesaid; and that Uiese charters were oou- 


fonned by act of parliament in the 13 Eiiz. And because Wil- 
cocks was a scholar, and master of arts of the smd university, 
it was prayed that the cause mi^t be remanded. And U was 
raiich delated at die bar nnd liencb, for dtat the parties u‘ere 
women, wliioh were not any persons privileged there; and the 
defendant^ who is the scholfu*, doth not dmire dmt privilege, 
l>ut wcmld ojqxise it, and prayeth these prohibitions. Uut the 
oeart agreed, forasmuch os the clmrtera are, that the universi^ 
shell hare cognizance of those pleas, where one of the parties is 
a atiholar, ,and so die plaintiffs b«iig thereby enforced to sue there, 
therefore the cause islmuUl be remanded. Cro*Var,*tS. 


But if an 'OOtioik be brought^affainst n scliolar and another who 
iseiQt^mie; in. this tsasc t&<*enolftr (another being joined with 
him^ shall not have^the pririlege or b^ht of the curter. Aa 
in the case of v. W. and R. Limgher^ 18 fit 18 El. W. L. 
’HMyafed ewdigjliweredy hut- ekiined theprirUege of the 
: iiturto^wf.Qwforth .BtttbeBawM'thejwid A.w«»jomfidwhh\V. 
^^in,M^irto«WMKfotojfltfifta>toseiii*Junadi^^ tbevefoce 
^ 'th^pourt o to ww^ ; proems to^ be wwesded against ;biin, to shew 
otto’twiMevwhy^he'shtod. Mob^wiswtw.'’ 



Vi «aiM£d'^tafhte ftfivll0||^>k muk. vpipemt, 

Ahflt ^tb^fpenon oUHmifig^'ft ts>es%teBti^«^ A ti^ 

tinici, , As-'ittiiiheF^mM ^uf derk* 

tlw cbntrndtx pfikest iTtw-piitftniii^ having 'been 
piTOKctttAl upm OH indictment for^keepil^ n biwd^ honkk nt 
iknuon ill the county of Oxford, and moii ti'in) ao(|iikti^, broi^^ 
no aotioitn^amiffe the prosoeutor of w ifuKctmeitt. The nni* 
vernky claimed cc^i^ancC; and the defimdant makea aflUdaylt) 
that he 19 andTor 21 years paat has been n membi^r and sttidt?nt 
of cite of Christ Cnui'ch, ^un^‘that lie is noW resident 

there. Whereupon tlie court made a rule to shew emisesvhy 
tlie claim of cogniAuice should not be alloweil. Upon bhfpvii^ 
euuSe,..iu) affidavit was producc<l ity the plaintilf, which swears, 
tluiC the defendaiil gencriilly resides, and is obii^l to reside at 
lieuson, where lie litis si colh^ and liiou^ his iiaine 

remains ujmn tliu books o( the eolleife, and ite rs still a meml)er • I 

chert^of^ yet ho has no room i>r chambt^r there to reside fh; 
Titoreupon it wn'i insisted for the plaintiff, that co^i/anoe^ <i$ 
pleas,oii^hc not to Ih* allowctl to tlw luiiversiiy, for two 
drst, Ijfcause the cause of uction aix>se at Ikn-on. out of the' 
luiivcwify; secondly, for that the (U feiuhuU had no ri^httofhA' 
piivilcj^e of die luiivcrsity. he h.-iviiip: crnsi'tl to reside thei-e asn' 
student ami nieudier thereof: and bcinji o'olij^tnl to reskK upon 
Itis livif^ at Ucuson, like the (niso of an atloruey. aitvv he baa- 
left oH practifeinp, umi no longer attends this court, he shall- 
tK‘t be entitiitl to privilege, notwithstanding his name n mains 
ufx>ii tile roll of nttoniio^. lly lonl ('ntudm chief justice : The 
<'Iuii'ter extends to .nclions arising in any part of Kngiand : hut 
sai*ely it could never iuksid, that M'hoiars, ,as plaimitls, slmtild 
have tlie privilege ot- suing in the luiivct^ity in anises of action 
arisifig iu miy part of Kngland ; but wiicn tluy ai*e defendaiita,' 
this privilege esctemls ah over Knghind. The superior conrta 
construe lliis privilege veiy strictly; therefore it ought to be 
mode 10 appear clearly to die <'ourt) that Uie delendunt Is a 
scholar resulitig. Ctroat nufnliers of ^lersons remain on the 
liooka long atlor tlity hgve left the unii'crsiiy, on purpose to 
vole for members,- aod %he like;; many* who are iVllows of colleges 
never go thither tit all: hat it wouUl lie strange* if this conrt 
should allow cogiiixaHce>m cases whetc such persons are defend* 
imtot it is thea^etbre abeoUitefy.neccssary that rttidenc^ aliotfh) 
l)e. proved to tlia coart,- Aod tiie claim ^^of'Ci^^sanee wtur dii^ ' 
alfowod. 2 .. ’ 

At. The ebaoeglfor’s-oouve hhUi' authority to-datermirte^ -iiai How ftrii 
only oiivil, ;bat .aW cattiuiimiviolfeficea oo' tintideMii^hcHrsi 
ihe.deipee of UaiA9(mvi*do«y,‘«v mRinu; trial Hf^^easbh, 

reloi]tjr,.and.iniUBiv. by npastiettlar chfirter' is' commfeted^tO - the ' 
university jnrisditldoiriir muidiweomt {’fwmflwtlv^ttTtof ihtr 
voi.. {. I I 
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£xt«ndeth 
not to free* 
hoM. 


(SelitQee. 

lord high steward of tho uidversity; For by a charter of June 7, 
a JJen. 4. (ccmfiriTKd among the rest the statute of the 18 Elit.) 

cognizance is granted to university of Oxford, of all indict* 
ments of treasons, insurrections, fhloDV, and mnini, which shall 
be d>und in aiiy of the king’s courts against a scholar or privi¬ 
leged person; and tliey nte to be tried before the high steward 
of the university, or Ins deputy, who is to be nominated by the 
chancellor of the University for the time being. But when his 
office is called forth into action, such high stewnnl must be ap¬ 
proved by the lord liigh chancellor of Knglnnd; and a special 
commission under tlie grcixt seal is given to him, ami others, to 
try the,indictment then depending, according to the law of the 
land and the privileges of the said univei'sirv. When therefore 
an indictment is found, at the assizes, or elsewhere, against any 
scholar of the university, or otlwr privileged person, the vice- 
dmnceUor may claim tlie cognizance of it, and (when claimed 
in due time and maimer) it ought to he allowed him bi* the 
judges of assize; and then it comes to be nil’ll in the high 
sicjward’s court. But the iniUctment must first he found by a grand 
jury, and tlieu tlie cognizance claimed: for it sccineih that the 
high steward cannot proceed originally to inquire ; but, only after 
inquest in the common law cour^ to hear and deterniine. Much 
ui the same manner as, when n peer is to be tried in the court 
of the lord high steward of (treat Britain, the indictment must 
first l>e found at the assizes, or tii the court of king*s bencli, mul 
tlien (in ooiisequeiicf of a writ of certioniri) tiansinitted to be 
finally heard and determimxl liefore the lord liigh steward and 
the peers, W’lien the cognizance is so allowed, if the ofli nci' 
be a misdunieauor only, it is trieil in the chancellor’s court bv 
die ordinary jui^e. But if it lx; for treasmt, felony, or mnim, 
it is tJien, and then only, to be dclermiiied before tlic high 
steward, under the king's special commifiiion to try the stime. 
The process of the trial is this: the high steward iKsnes one 
precept to the slicriffi of the comity, who thereupon rotums a 
panel of IH freeholders; and anot^r pruci^pt to the bedells of 
the university, who thereupon return a pamd of 18 matricu¬ 
lated laymei); and by a jury formed half of freeholders of the 
county, ond half of matriculated persons, is the imlictment to 
be tried ; and that in the guikUiaU of the city of (^ford. Ami 
if execbtiou be necessaiy to be / awarded, irt .coivsequence irf 
6nding tlie party guilty, the;sheriff of tlie county must execute 
the univereity process; to^whuih lie is ammally-bound-by an 
oath.^xMM—i—tBut there liath not been orisarion to reduce this Jiro* 
ceecUoRintoptaefiott, for above 100years fast pasti 4 Wnckst.ibin. 

5. Afi 3 dor. case.'In tliG common pleas': fitment, 

upon a lease of a messuage in Oxford. The defendaikt, bring 
pnriqpal of Ghractfstor Hail iiiOKfonl, pr^kcndcd,)rliht'h<lMiig 



a sohoUr in Ox£»rd, and a privileged personj ought to he sued 
before the vice-oh^icellor ia Oxford^ according to the cotirse of 
proceedings there, oGa>rdiiig to the custom 6f the university, and 
according to the charters of Hick, 2. and J/en. 8. conhrmecl by 
parliament. Wlierefore he prayetl that there might be a^stay ^ 
proceedings in this court; and shewed their charters, that they 
hod oogniaance of all suits, contracts, cov»iants, quarrels, (occept 
conoeniuig fpe<?hoid: and this being a personal action, they ought 
to have cognizance thereof. And for the university was shewed 
an ancient record in tliis court, in tite 22 Ed. \. where a plea of 
covenant was brought in die court of the vice-cliancellor of the 
imivcrsity <if Oxford, by reason of a contract made lx:fore that 
time, wherein wns granted unto thc*m, that they shmild liavc cog¬ 
nizance of ail actions personal aiul contracts: and this covenunt 
in quesliou was, that he sliould enjoy such a house in Oxford tor 
:i year : and beaiust* this court of the common pleas had granbid 
:i prohibition to stay the pnmeedings in the said suit, being be¬ 
gun ill the; court christiaii before the vicc-chaticelior, t)jc record 
mentioiKMl, that upon the shewing of this charter, it appeurii^ 
that the uctiou was brought only U}K>n a contract, and not tor 
the h(»uses, tlH}reibn* a oonsuhntion wjw granteil. And so it was 
prayexl here, because this action was but peisonal, that they 
might have cognizance Uiereof. But jJl the court denial it, and 
affirmed, that the vicc-chaucellor had not any jurisdiction, nor 
might hol«l plea tluiri.-of; for in this action he shall recover |>os- 
scAsion, and shall have an fuibcrf./acuui jHmessioiicin, and thereby 
he tlut bath u freehold may be put out of posse'sioii: and it is not 
like tile reaird slicwn; lor there it is only an action of coveimn^ 
wlicreiu the plaintiff shiUl recover damages only, and therefore 
reason to grant a procedendo tliere; but here he shall recover 
posse'^sion: and therefore by their own rules they ought not to 
liold cc^^nizance, nor have UlK’rty to proceed in this case. Note, 
that by this ancient record it appeareih what arc the privil(^js 
Lit tdiould rather he said, what were then the privileges] of 
the said univLTsity*, and the jurisdiction of this court to grant a 
prohibition whcie they proceed in court Christian in prejudice of 
thucooimon law without resorting to the chancery, fro. Car. 87. 

Jf. ^ fAxr. 8. In the cliancery : Sbip/nitie and Jirt'jy. 

Tlio plaintiff his bill, to l>e relieved toncln'ng some lands 

in Cornwall; and the deh*mlanti, Iwing head of K\ctep Collie 
ill Oxfi^rd, ^'ads the privUegie of the university, and that he* 
nuglit 10 sued in the vico^lmnccUor’s court in Oxford only. 

But his plea was avei>i*uled: for that matters of fredioUl are ex- 
ceptetl out Of the patent t» die university; and tljcir court can 
ut best have but a lame jmvldictuHi os to hinds in Cornwall. 

1 Fem. 818;. v 

if. 35 & 36 C. 2. Drcqier %nd €n>wther. A bill was brought/ [ j 

I 1 2 
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setting forth a contract under seal with the defendant, for loakiiig 
a lease of certiiin Inixls in Middlesex, and to have execution of 
the agreement. The defendant pleaded the privilegcR of die 
university, to proceed in all cpiurreis in law and equity, exoept 
concerning freeliold; and concluded to tlie juiisdictitm of d»e 
court. But lonl k^per C»tti7/^ord over-ruled thepka* liecuusc 
in this case the university cannot sequester lands in Midtllesex, 
and so can give no remedy: and die carrying this ugreeiiiQiit 
into execution toiichetJi the freehold. 2 f 'en/r. 362. . 


'T. 12 An. Aldrich and i:^ra^)Td. A bill in chaiux-ry being 
brought for a discovert' of the personal estate of Or. Aldridi 
deceased, and an injunction gi'anttxl ihen‘Uj>on ; the university 
of Oxford claimed cognixance of the cause, tor lliat l>olJi ]tlain* 
tiff aiu! detendant were sclioliirs of the university. Lqxin 
hciuing couiiisci several times, and view of charters, luid tlu‘ 
statute of tlie 13 Ei. and prece^h jUs. Hurtourt\oi'i\ cliancelku*, 
ordered the bill to 1 k‘ disniissotl. and alhovt-d an excludso cog¬ 
nizance in cxpiity. touching chattels^ to tlie univtM>iiy. 22 / im r, 1J. 

h. 7\ G li. Phr/ips .\m\ Burp. 'Hie plain? ill’brings ancjv-clincut 
iigainst the defendant for tlie rectorv hnuse oi' Kxrtcr colk-gt: in 
Oxfoid, and declares upon u demise to him hy John l^^inteJ■, 
wficrt- a\i- iR'iiig HOW Tundc rcctor. upon the deprivation of Or. Bur}. IJjvon 
sitor IS s{iC- the geiu-ral issue plcadetl, the jury find u spi eial verdict. i'Uey 
^inud^'n) Kxeter college in Oxford {tt> the l■ec^^)r^ aiul scholw' 

^ ‘ of which the rectory liousc ajqx'rtaim thl wjls founded hy 


WhctluT 
titc kind's 
courts may 
intcrfiTc, 


fr/) Whore the jmor, nr those who rt ceive a ( liurify. arc not in¬ 
corporated, hat there .ire oerlairi trustees who ^lispORc of the chflriCy, 
(hero ih no tivitor; hecausc the interest of the rovemu; is not v<isttd 
in th« poor th.it have the henelit of the charity, but the} uru &ah}cs'l 
to tite orders nnd directioiib of die tnislocti.' (St'C v'^^autabU' 

But wiioroth<-Y who are to enjoy tlic beiielit of the charity ar.e 
porated, there, to prevent uil jjcrverting of the cJ»arit},or lo compose 
Uiffeiences that may Jiappen among them, there is bylaw a Visi- 
tatorud power; and it l)eing a creatun- of the founder's own, it 
reason that he and Ins heirs slumld have that pow'cr, unless hy the 
founder it is vt-sted in some other. Per HoU in Pkilhpn v. iinti/. 
2 T. Bcp. S52. And Irv defatdt of h special appointment, and heira i»f 
the founder, this power devolves on the king. [ Vui. Brxs, Cat/ttri/ic 
/faUf in/rut notu. When the king founder, the crown ir always 
visitor ;hut where a private person in founder, Jus heirs arc visitors: 
but the fmuiUer may ye*t a vUitaturial power, in aiw otiicr ueriton. or 
hi» heij^^ E(iep JEo 9 tfr, coac JBirminaliam SrM, dP. Wm. 

S2p. C/ii6,/itp. 17S, Ch. Coi. ^6. In tuc latter case, the v^SjW 

heing local, tne court cannot intcrj)osc by gfanTing a 'cottithMilton. 

Atto. ' (tcn. V. PHrP. ‘ot BcrhhfimpiitMd' Sdhtkil, 3 Alllli 70t^. 

Local visitor^ only vfsir every three^ years, btif mny hoar com|»fehu.s 
in the tneaii time; and it was aaKI, tlutt if a vi^itorH reward if too 
-mall. tl)e court maV nugniCTlt it.J Jh. 
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>^tApleton, bishop of Exeter, for a rector and a certain iiuml>er of 
bellows: that the rector and fellows arc a bo«ly politic, incorpo¬ 
rated by letters patent of queen Elizabeth, by the name of 
rector and fellows of Exeter college in Oxford: they aiso find 
divers Ktatutos of the college ; they find one which apjroiiiLs the 
hisliop of Exeter and his successors to be visitoi’s, but that he 
ought not to visit c'j; o/J'rrio but once in five veal’s (unless he be 
Tequested by tlie rector and four of the seven senior fellows), and 
that tills visitation ought not to continue longer than three davs; 
they find also another statute, which enables the visitor to 
<leprive the n ctor, if he obtain tiie concurrent assent of the 
si'ven senior fellows, in case tlie rector inishehavo himself; thev 
find another statute, which enables the rector -to deprive anv ol' 
the fellows liir iiicontinency or other oifcnces then; specified. 
The jury find further, tliat tlie defendant Dr. Hury was made 
r<‘Ctor of Exeter colh*ge in the year 1689; tliat he, iij)on the 
Kkh of Detober in that year, deprived Mr. .Jolm C'olnier, one of 
the Ivllow^, for ineontiiM'iicy: tliat .lohn Cohner entered liis ap¬ 
peal with fill- bislaij) of E\el( r, visitor of the eoliegc, >v1h>. aftev 
having heard his .nj){)t*al,sciit his chiiiiceih»r, in March, 1090, wjih 
him to the coilcLre, to rc>tore him: that the rector and the seven 
senior feliow.^ denied to give him aiimiltance : ihev find (hat the 
bish<»() of Exeter issued liis citation for appointing a visitation 
tlie lOih of.lime following, which citation was servetl upon th.- 
tlefoiulanl, then rector, hv WeblK-r; that th - bishop upon tlie Uitli 
cunie to the college, uhere he found tlie gates of the college she' 
Ugaiust him, so that he could not obtain admi.-'^ion : that tiie 
bisho]) then and therx' adniinisiered an oalli to M’cbber, con¬ 
cerning the .service of the citation : they find, that ujHin the 2(Uli 
of .lulv in the same vear, tlu' bishop issiieil another citation for 
apjKiiniitig a visitation to l>e lield the 2'ltli following: they rind 
that upon the 2Vth the bishop held a visitation : that upon the 
25th he suspendcai five of the seven senior fellows for contnmacy: 
that upon the 2(>lh, with the con.scnt of the then seven senior 
follows, he depriveil the defendant, then rector, for contumacy: 
dial Mr. EuiiUer wiis then made rector, and entered in die pre¬ 
mises, juuI deiiiiseil to Philips, tlie plaiiililV, for a term of years, 
who entppiid; nml that the defeiMlant entereil upm him, and that 
the plaintiff brought thi-^ ejectment. After several iirgumcnU at 
the liar in this case, the court of king’s bench were divided in 
opinion; the three puisne jutfge.s, (rrcffott/, /vy/v. and Xmwwc/ 
/Jyre, were of opinion, tlmt judgment ought to be given for llic 
tIeftuidiUU : JIoU chief justice, the contrary, lieU! that it ought 
lo lie.glveti for dm plaimilT. T*'t‘ principal mid leading ixiint in 
diiw case was, wliethcr tlw court .of king’s bcndi had any jurisdic¬ 
tion toexamine into the proceeding's of tho visitor of dm coilegc, 
and logivc icliel to (he piirtv oppvcsscxl bv tlieui. 'flic ihicf 

'lift 
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CMflgeiV* 

judges who ai:gued for t)ie defe^imt resolved, that to the king'b 
l)eu^ belongeth authority^ not only to correct errors in Judicral 
proce^ings, but otha* errors and misdemeanors extm-judicml 
tending to the o)>prtission of die subject; for which they relied 
on case^ 41 CV. 28k They also held, that a collt^e is a 

temporal m* lay doiipCH-ation, ofthe same nature with an itospital. 
Aim tiiey took tlie difference in Bagge*'^ easC) that if a iityinau 
be patron of ai) hospital, he may risit it, and depose ov deprite 
(upon good cause) the master; bFiit if he deprive him withoni 
just c^ise, and by 'coloiu* thereof the master be onsti'd, he shall 
hav e an assise; because the common law will not jiermit anyi>erson 
grieved to be without renieily. And though the founder hu<i an 
absolute }X>wer ot*er his foundation, yet he could itot exclude the 
jurisdiction of the common law'; no more than if a man should 
tievise lands between A. and B., and his intent was, that if any 
difference should arise between them nboirt the lands, it should 
be detennined by C. without in-ocess : this appointment would l>e 
vain, and the party grieved might lm^'e bis remedy i>y the law. 
Beside^; that tlie law will not allow any custom, wliicli in any 
maimer may tend to the support of arbitrary power; and for 
dus reason will not permit the visitor to he without controul. 

[ 442 ] And for these reasons they were of opinion, that they had hero 
jurisdiction (the whole mutter being found s|>ecially) to examiiu.* 
himI correct the erroneous pniceedrngs (if such tluw were) of the 
visitor. But tliey agret^d, that if thi; ordinaiw deprive a iiiaster, 
who is eccloia-stienl, without just cause, he shall not have an rs- 
sise, Ixicause he hath other remedy by ap{)eal ? as in Coveun^a cusc. 
Dyer, 209. Hoit chief justice (ft), oil the contrary, for the 
plaintiff argued, that there are two sorts of corporations, the 
one constituted for public govenniieii!^ the ortier for private 
chmity.- 'llie former licing duly crcat^l; ftMitiligh there are no 
words In thelf creation for enabling their itt^hcrs to purchase, 
imjdead or lie impleadet!, 3 *et they may tfo all these things, for 
tliey are all necessarily included in and incident to their Mcatioii : 
and these' sorts of corporations are not subject to any founder «i 
visitor, or particular statutes, Irul to the general and ronimbn 
IrtwSof the reahn ; and liy^hem they have tfreir niainrenance and 
liuppttft. But the lUtter sort ol' cofjmrations, wliieh ore nmsti- 
tuted for brh'atifr cha^tCy", are entirely private^ and Whblly oitbject 
tO‘the rtMj sfiitrttcs,' und o^inahce# which ilM fotmder 

Ordnins, dnJ to-the'VIsitor wlfom he'Appdiritii, and to 'ntv others. 
Aviff if ihe^lbunde^ hath iiut AppbJnfed aUy visftorfthCn tho'Iaw 
apjkjints'the his hcihi to be vlilntiors. ' For'vfsiftntiun 

{(he aaid)‘Wfjus ijot‘intrc^6ced. by/thu caUoir lirtr, but df necessity 
was'Cr^tWl'by' thd C^ffibti InW. Pftttt>ilug6 ’'atld ^ISNatlon- both 

(h) a ful* wotc of lord' Z/WITb argument,' '2' 71 M46k 



rise firom tlie fi;>un(ler; and the office pf the visitor by Uie common 
law is, u> judge according to the statutes of the College, to expd 
and deprive upott just occasions, and to hear appeals of course. 

And from him, and him only, the party grieved.ought to liave 
redress; oiul in him the founder hatli reposed,spentire confidence 
that he will administer justice impartially, tlwt his determinatioiis 
are final, and examinable in no other court whayktever. As. to 
the objection of Oie other side, dmt if the master of an hospital 
be depriveil by tlie patron without just cause he may have an 
assise, and that a college and liospital are of the same nature; 
he agreed, that a cull^e and liospital were of the same na¬ 
ture ; but AS to tile objection that the master may maintain an 
assise, he answered, tiiat tlio master could not maintain an assise, 
because lie is not sole seised ; and of that opinion (he said) HaU [ 4.43 ] 
cJiief justice lia(l been often heretofore: and for this reason he 
denied tlie upinum in Coveuey's and cases to be law, as 

//(t/c chief justice had done before: beside.s tliat tliese cases are 
gionudfd upon an ciror; for tliey rely upon the B As&. 29, 30. 
fill' wui rauting that opinion, where in truth the same dodi not 
warrant any such opinion. Upon die whole, he coiicUuleLb, dial 
this college was a private corporation ; that the fouiidei: having 
erealt’d the bishop visitor, the justice of his piocoeilings was not 
exuuunablo in tills court, or in any odicr : for which rea.>ons he 
wus oi'opinion, that judgiueut ought to be given for die phuatilT. 
llul llu‘ three odier justices being of a contrary opinion, jiulgment 
was cnteriil fui' the defendant. ]j>rd Ikiytn. a. 4 Mod. 106. 

109, UO. Shinn, 447. 

Upon this a writ error was brouglu in parlianiont; and the 
juilgtuciit was duTo reversed* In the argument whereat' bisliop 
StitUnufl^fd spoke to tlvia ellect; Tlwt this al^olute mid conclu¬ 
sive power of visitors is ut> more than the law hath appointed 
in other cases, upon- couimissions of cliaritable uses-: tliat the 
common law, and not any ecclesiastical canons, do place die 
(Hiwer of visiuuum in die founder and his heirs, unless he setde 
it u{xm othens: tliat aldiough corporations for public govern- 
meiiL lie subject to the courts of NVesUiunstec-hall, wliicU have 
no particular thunders, or special visitors, yet corporations for 
charity, founded aiul endowed by private pers<ius, are subject to 
die rule aud gQvernmeiu.^f ihot ei'ect them; but where die 
persons to 'whoi# the ^fUJUy is given are not, iucori^atetl, tliere 
isnosuijh visitatorial ppi^'cr, because the uUer^t of die revenue 
notapvj^jottjd in where tliey ore* die right of vjsiWon 

jw:i!iodvj.fiKW theii*wt*do| 4 Qn):^ 4 nd the foundar may .convey it to 
'WUoiWi. 4 ui ip >vliat- u;MtoAipr„he pleusclh;.audtdic.visitor 

^ysthoi.sagtft'putlmeityiwhieh^ho-lwd,;aiHl.cop^- 
queiidy is no more accountable than he had been: that the king 
by Ids: ch^eA CKU »wke<a society lo be iiioorpomtod, so as to 

I I I 



have belonging lo ^rsons,-as to legtU capncicies : liiai 

collegw^ although liy private pei'^nns, are yet Incorpo^ 

tated by the king’s tclmrter ; hut although the kings by their 
charters made the colleges to l)e such-in hiw, that is to bo legaf 
corporations, ye^ they left to the particular roundel’s authority’td 
appoint wliat sttitTMCs they tlKVuglit fit tor the regulation of theni» 
And not only thp stiitiites, hut the appointment of visitors ^vasVft 
[ 444 ] to them, and the manner of government, and the several con¬ 
ditions on wliieh any pt^rsons wert* to be made or to contitme 
pai’takcrt of their bounty. Hut that which is particularly to he 
observc<l is, that these founders of colleges did take special carfe 
to prevent, as much jis possible, all Invr suits among the nieml)ers 
of their fiocietiesi'as most destructive to th<‘ p«'acc and unity of 
their body, and tlie tranquillity necvssaiT for their stndieH'r for 
they knew verj' well, that if any eiiCf)urngemeiU wer*- given to 
suits at law, those places would in time la-tx'une mirseri(>s lor at¬ 
torneys and solicitors, whicli ivould pervert the main design of 
their foundation. iVafter tif Merton^ tiie tir-^t tomuh v of a col¬ 
lege ill Oxford with reveniK'S lo sujqxu't it. took smh care about 
this, that he puts t)ie case in liis .statutes, of u wanU-n’s being 
deprived ; und knowing lliat men are ant to complain when tliev 
suffer, and to endeaTtmr one way <m* other to Iv n stored (which 
causeth great heats and animosiiit-.s among the contending partis-*), 
therefore to prevent these inischicvons <x)n«-e(|uenres, he put*.? 
idiopter in on ])uq)osc* in his statutes, that ir>iu‘h u case should 
hapia'ii, vutift ftffio, uulhiui jun'x rn/ht/ium fnnonui r*l 
hnbeat. And s<» in the staluU^ of Kxeter collt ife it is «>spr<'a<)v 
meirtiontd, tlint if the vector l)e rh*prived bv the commissnrv, he 
may appeal m the hishoj>, as vi.sitor; but if he he di priced ivy 
the visitor himself, then no farther appeal is ttlloweil, lu^r imy 
remedy avt fftHi. If the Matntes did atlow ol' ilff miwm 
fis those of Magdalen cohegOtte} no ilouht they niav 
make use of them, W'tfhin tho«' which the slnfute* 

allow: hilt hero it Is otherwise, for the j>erson« tlcprivrtl are 
Ivound to acquiesce in tin; scnteiia* piwsrd iqion tl«-m t and 
that with regard to the goo<l of the college niori- than iheir own. 
And the true accownt (he sa}*!*) of snch caiisi's first l ofiiing into 
Wcstminstcr-liall was this: stxm after the resloriition, one l>r. 
Wiihrii^tonv fellow of Christ's oollego in Cambridge’, whs de 
privedof ills fellowship by the master and fellows; hk; apjvenled 
to the king's bench, and craved a nmiulamns to be restored^ *(r) 
In the ftrgmmntB in that coimc, one of t)»e learned jmigcs of that 
court affirnvech timt the first prccs^lent of that kiiitl vrji»«ot alxVve 
ten j'eom’ In'fore, iluririg fh<? time of i'lkimwell’s uKiir|>aTtonv 
And that was the case of one l/trn^ who ohtaineil n nuindamn:' 
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to restore hini to a plaoe lie tilrprivetj td in tbe imiverbity^ 
wJben Glyik was clkief justice. Aud ti^ rea^oo given was, l>e- 
oAuae tliere wjus then no fp<‘eiftl visitor: ^or iho archljishop of 
Canterbury was local visitor; and there was tiieri tio<archbisliop. 
After Uiia, in Uie year 16o6, oi^e Ciufoid insdeitpplication to tlie 
king’s bench, to be restored to Ute place of sclioolmuster in Cam* 
hridgCy of which he^ was deprived by the pi'(»per visilors, the 
master and fellows of (lonviUe and C<Hias college; aud upon 
several argunieiitK it was ileiiied, and resolved that no writ of. 
restitution shonid be grunted: but the injitter was rct'eiTed to the. 
cliancollor and others. {^/) An<l so the court of king’s bench, in 
Mr. H'Uhriiigton'fi case, declared he could Imve no restitution 
from thence; becaa^c his np|X'al lay to tlie pro;^>er visitor, who 
cmnniUmrim. dial is, the law trusted him wiili the dis¬ 
charge of his <luiy. fn die IKWr. 2. Dr. Patrick wus chosen 
niavler of Queen’s eolli^ii in C'ambridge. by a inujonty of feliowi;, 
but another w’as admitted: upon wiiich he appealed to die kings 
hciieh ; hut some of tlie judges ^>iud |H>.siiively, tliut no writ ouglit 
to havi' b(*e?i evi r gi’auled upon dillerenees In colleges, jind that 
the. appeal liiv to the local vi.sitor, and uoi to tlie king’s lii^ieh. It 
wius then urg(.'il, lluil it wa> a matter of freeliul<l, and that it wa4 
no .spiritual corjK>ralu»u, Imi the appointing of a nuistcr was-u. 
temporal tiling: nol'viilisiunding, the chiet justice declared, that 
it would shake tlu: whole gtivernmenl ol' colleges, to give remedy 
in that court. (/■) In die 22 Car. 2. one DanU! Apfilefoni yia» 
deprived by tlie local visitor of ids place in Xew-college: he 
iirings the matter to tlie king’s bciieh, where the lor<l chief ju-sWco' 
Hale dieii s;Ue : tlie Ciise was argued by learned eounsel on boUi 
sides; but die lord cliid’justiee said, If there he a juristliclion 
in the visitor, and he Juuh deleriuiiKH.1 the inatler, how will y« 
get over that st iitenee i'' And at this rale lli^.said) we nmy ex¬ 
amine: all suspeti.sion:^ ttfid deprivations; and so where will dterfi' 
lx an end I .\nd (imtlly, the iMsUip observcsl, that aldHuigh it' 
Ik* very jiossihle U»r a visitor to g4> beyond hi.s lx>utid.s (for tioiici 
are infalhlile), yet if such a case he pul, it is Ixtter that on« 
]xrson sufl'or, than that die thscipliue, government, and peace ot 
the college lie in ilangir of Ixing utterly destroyed. 2l 
CaifiC of {.AAle-tje, 

And the MUiiw doctrine apfu ars to have Ik*cii held and 
mitted in Dr. case; Uir altbougli die <-onrt did pitXMed; 

to take eugiil/auco in that cause, yet. it wa5 not A>r dait they would; 
interl'crc widi the visitor’s |)o\ver, but Ixciiiise m> vwilor was jiot? 
forth in die return to the ummlamns *. as will appear ■ litoiu dw'- 
reports both o( V>i\i and sir u()oii'^ ibe* 
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different ftrgoiiigs oi' th«,t cii£e> in the uoiirt of king’s bench* The 
cese was Urns t 

: T» 9 Gti). The Kinff- against the Chanceilor^ and 

Scholars the Vniversit^ of Cambrkltje, Mandftmus to restore 
Richard Beniky to his acudenucai degrees of bacitelor ol’ arUt 
master of arts, bnohelor of divinity, and doctor of divinity. To 
this they return, that die umversity of Cambridge is an ancient 
university, and a corporation by prescription, consisting of a 
chaneellor, masters, and scholars, wlu> time out of mind have 
liad tiic government and correction of the luejnbers, smd for the 
eneouiagtmient of learning have conferred tlegrees, and for rea¬ 
sonable causes have used to deprive : that time out of mind there 
had been a court heki lieibre the chancellor or vice-chanceUor, 
for die iletennining of all civil causes, where one of the parlies 
is a member of the univoi'sity; and that queen Elizubetli, hy 
letters patent liearing date the 20th day of April in the third 
year of her reign, grunted tliem cognizance of pleas, and to lie a 
court of recoid: that in the 13tii I.liz. this and ail oilier chnrteis 
of the university were conlinned hy act of parliament: that at 
a court held tlie twenty-third day of ^September, l’J'18, according 
to the usage of the university, liefore Thomas Gooch, D.D. tlieii 
vice-chancellor, one Conyers MiiUUetoHy D.D. a member olTlitj 
university, levied a plaint in debt for 4/. 6s. against tltcsaiil 
Richard Bentley, andpriiyeil process against him : timt tliereupon, 
acconling to the custom of the univereity, a ])nKtss ihsuetl to 
l:x)wm'd Clark the btuidle, to t‘oitqK‘1 tlie saul Jliclianl lientley 
to appear at tlie na\t court : that liefore the return, tlu; iieudlc 
waited upon the said Uicluird Jleiuley at his IcMlgings uitliin the 
jurisdiction, and sJiewed him the process, atid served him with it; 
and upon discourse between them concerning the process and tl»c 
vice-chanceiior, I^ntley contemptuously said, die process 
illegal and unstatutable, and that lie would not obey it; tlvit lie 
took the process out of the hands of the bendlu, saying, the vice- 
chancellor was not hki judge, and that he achHl foolishly : that at 
die next court, held the 3d of October, ITIB, Middleton appeared 
and declared in debt tor 4/. Gs ,; and the register of the court ex- 
[ 447 ] hibited a deposition of the beadle touching the contempt; wltich 
being rend, die said liiclmrd Bentley, according to the usage of 
the university, was,suspended frotii uU Ids degi*ecs s tliai time out 
of mind there liath been a custom, for die chancellor or. vice*' 
diiincelkir to tiufnnion a congregation, consisting of such and 
su<^i particuW menibfirs, who arc specified in the return ; wla> 
have mad to examine and deternune ad mutters rdating to die uni¬ 
versity, and to lake away degrees for coatiunacy or odier reason¬ 
able cause: that a oongVegatiiMt was held the.I>7th<)f.(i>ctobur, 
171H, wlieii the vioe-chanccLlor.dockred tliis whole matter to dicni, 
and desired thuh judgment upon it; aftiei’ wliteli, luiving read die 
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<tej!>osition and the several acts of oourt, the said Hichard Bentley, 
l»y judgment of the congregxition aforesaid, was degraded: that 
he luis not yet Rubmitto<l himself to the authority of the said 
imiversitv ; and therefore that for these causes (saving the au¬ 
thority of the university) they cannot restore him. 

It was orgned by Cheshyre serjeant, for a peremptory manda¬ 
mus ; that the return was insufBcient for the uncertainty in divers 
instances; that deprivation of academical degrees is now become 
a matter of great consequence, because there are many prefer¬ 
ments and ])rivileg<^s which by act of parliament can onlv sul)sist 
in dignified clergymen, so that those degrees winch at first were 
only titles of honour, do now affect men in their frec'lmlds and 
jiossessions: that the causes alleged ore none of them sufficient 
to wari'ant a suspcfiision ; tliat if they were sufficient, vet that the 
proceeding itself was ill<*gnl, and ptirticularly Ivcnusc here was no 
notic<* given to lieiitlev to come in and defend himself against the 
charge of contempt; that if the vicc-clmncellor*s sus]x;nsIon was 
legal, yet the dejirivatii^n by the ct)ngregation was not so. not 
oniv hec'aiise also in this case there was no summons to ap|K’ar 
l)efore the congregation, hut likewise l'ec:nise the accusation was 
not tiiade out to them in a proper maniK-r, being only upon the 
narmtion and rt'i^ort of the vice-chancellor. 

On tlie other iiand, it wa-' argued hv Coiiiyns serjeant, for the 
university ; that the nature of the prcKewling at the »\nt of Dr, 
Middleton is no more llian an outlawry or excommunication, to 
compel the appearance of the party: that the return nmotints to 
showing a jurisdiction to hold })lca, an action proja rly institute<l 
against him, his contemjU to the court for wiucli he was sus- 
^H nde<l, and afterwards upon his non-submission deprived; that 
it is trtjc. d<'grees in the universitic*s were first Introducetf toen- [ 449 j 
courage learning and learned men^ hut then it is no consequence 
that learned ineti iflishdiavc (homselves they may not Ik» sus¬ 
pended or deprived; that it is agreeable to the methods both of 
tlu’ cominf)!! and civil law courts, t»> punish contemptuous words 
without calling in the party, and giving him an opportunity to 
commit the like n wciaid lime: that tlie nieilu)d of the whole 
proceeiling, l)oth as to the suspension and what was done by the 
congregation, iKtiiig according to the coui'se of their own courts, 

Is rigid, although it may not tally with the method of common 
law proceedittgs. 

iVff/f chief justice: 'I'his w a CJise of great consequence, not 
only a-v to the geiirleman who is deprived, but likewise its it will 
ftll flie inemlierRof the imiversitv in general. I think tlie 
tvdnrn hath fully justified ‘ us dn sonAng the mandamus,'as it 
shoWfi that the |»owcr of the vlce-clmncollor nud the congregation 
is only to depritc'fijr rt icasonablocause; and as it is not pre¬ 
tended lliere is any vi^itois or any other jurisdiction to examine 
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ilito the teasonableness of the tiepnvation, but tliat of this court. 
It is the happiness of our constitution) tlmt) to prevent any in¬ 
justice, no inun is to be concluded by the brst judgment; but 
that if he apprehends himself to !)e nggrieved, he liath another 
court to which he can resort ibr relief; for this j)urpose the law 
furnishes him >vith appeals, with writs of error and false judg¬ 
ment ! and lest in this particular case the party should ht^ reme¬ 
diless, it was become absolutely necessary for this court to require 
tlie university to lay (he stale of their proceedings before us; that 
if they have erred, the party iiuiy have right doiH‘hiin, or if they 
have acted according to the rules of law , tlmt tlieir acts inav be 
confirmed. As to the proceeding against Dr. Hentley, it must 
be agreecl) that the vice-chancellor had cognizance ol‘ the caiiw*, 
and so the suit was well institiited against liiin. I must likewise 
take the process to compel an ap[H*arance to l>e regular, being 
averred to be according to the coiunc of that court. As t(» Dr. 
Bentley’s l)eIuivioiir upon being served with the ]>roc( ss, I inu-Ht 
say it Was very iudeccnl ; aful I can (ell liiui if bo bad said as 
much of our process, we would bavi* laid biin bv the beds for it : 
he is not to airaigu the justice of the pcwooilings out of court, 
before an officer who hath no j>ow(M' to examine it. When he 
said the vice-chancellor acted foolishly, it was what he miglit have 
been bound over for to his gootl beliavi«)nr : but I l>eli» vo it is 
[ 449 ] ftlso established, dial M»ch a lH.havionr will not warrant a su''- 
pension or deprivation. 1 caiiuol think du‘ evi<lence of this 
contemj)t was sufficient; it doth not appi-ar to Imve been upon 
oath asit .should liave Ix'en. Hnl be these rnall<TS how tbev will, 
yet surely he could lu-ver lx* <lepriveil without n()iic('. 1 do itot 

observe but it is a total deprivation, and not temporary only, 
was said at the bar. A.s to the jtrocecdings iK’foro the congre¬ 
gation; it doth not appear they reheard the matter, juty other 
wise than bv the relation of tlie vice-chancellor: ihev duadd 
have adjudged all the facts again, and have averred, that th<‘ de¬ 
privation was for them; when‘a.s tlie saving, that for these causes 
they deprived him, amounts to no rmm: than that the vice-chan¬ 
cellor told them .so. The vice-elmncellor’s authority ought to be 
tmpported for the sake of keeping p»*ace within the nniversitv : 
but tlien he must net according to law, which I do not think be 
has done in tills case. 

uftwM Justice assented. 

if^jlLStice. The university, unless they had a visitor, are 
certainly lu'countnlile to this court. As to th«? deprivation, I imi 
not antlsfied, thnt for a contempt to the vit3e-chaTirellor*N court, 
the congi^ution (which is oiioiher eoiirt) oun deprive: for it is 
TK)t a coftKiinpt (o the tniiversity in getuT^a!; ami it w not wid in 
the return, tlwit for cortti*mj)f:i 1o the vicc-cliAncrlloi' the eongis'- 
gatidti rail* depfivfs ICverg tourl'havh aqxhU r to iMinisli oon- 



tempts to ithtilf; but I uevov tiU iiow. littard oi! one court’s 
reseating a contempt to anotUer. but surely fiDL\ a contempt 
they cuuDot tleprive: or if they could deprive, it am never bo 
done without notice. Tlioii»/b the vice-tiinnccHor had jurisdiction 
ill this iriatter, yet, in virtue of our superintendcucy .pver all 
inferior Jurisdictions, we must take cure he do not abuse his 
autitority. Thus we do proliilat tile spiritual courts till t})ey 
give u copy of the libel in all cases witltiii their jurisdiclion, , . 

l’'orfe.sau‘. justice. If tiny had returned a visitor, it would be 
something; but witliout that, they must sulmiit to the judgmeoi 
of litis court: which is no more than exempt jurisdictions (a^ 
the county palatine, which hath_/«/•« rtyalia) do. A deprivalbm 
cun never he llie j)rojXT punisiunent for a contempt ; Itecause. it 
cumiut hold in the case ot'uiuU-r-graduntcs. 1 think the l>eha> 
vi(jiir of Ur. lienlley was a cotilempt, for wliicli he might be 
bouml to ills good behaviour, as it was out of court. Tliere. is 
another thlttg cousidcrahle in this case., wjtethcr, upon any. ,ac- 
C(»niJt, the univer'.iiy can ilepriM- a tuatj ol his degrees; htcagse 
lie is ill faun llie cniuii, whence the power originally flows. 
HesidcN the ohjeclioii lot want ol notice can iiexer begot ovvjf: 
the laws both ul Cital and man do gbe tiie parly an opportunit\' 
to make his defence, ii’he lias any. .S//. o57. . 

Afterward'^, //. lu (/<«/. ThU case was argued a second time 
Ijy Mr. Ueove lor a ])(veinplvirv inaiulamus; tiial inde«‘d if the 
univer-itv liml returned dial die king \va-> their visitor, ad thay 
might have done, it would have pul an end to the ilLspute lier.e ; 
hut not having reULiiieil that they liail a lisitoi', it it appears ly 
the ri'tmu llir.. ihe prtK:ei?duig> in die university have not beun 
agri'tahle to lilt* niics of jialiee, a peremptory miuidainus ought 
to issue ; that wiien ikgrees in the university aiv conferred, upoti 
a ptuvon, he hath thorehv a freehold in tliein, ami will be entitled 
to sevtu’al [irivileges tuid advantages iUinexed to them by acls.pf 
pariiument, of which this court must take notice: tliaias 
clau.se in queen Kli/aibellfs charter, dwt no other justice, or judge 
shall intromit, this is no more than a grant of cognisance of 
pleas exclusive, of other couri.s, and must Ih3 governed by the 
rides tliu law Imth provided reialiug to such sort of grunts,, by 
which the courts above are not deprived absolutely of jurisdic¬ 
tion ; for if an action i.s commenced in this court against a seliol^r 
of die university, the university may ehiini eogniiwince. of the»,plea 
by virtue of these leUei's |>atent and the act of piuliamcuV.a^id if 
Uiey make their daim pi*opcrly and in tune, it must bo ;{|l{pwed9 
and Uvti proceeiUngs hetv will Ik; siopt; but ii Uie univciisiy 
not iimko iheir elaiio tlto.flrst ilay, d»is court will proceed flpt- 
witiutiuidiug thU gtiuU;,und so it was held,//. 11 
case of and Afa/i«<T«,.wlK*iean action upon the case ?ras 

brought against lint tlefent^lani, a meinl>cr of tlie university, ,hi- 
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habiiifig ^Wa.U>eir jurisdiotioii $.{hc biU wa»,of' Eosur tetm 
andilefenUani bad ftniinparianortil) th«ilrstcUy«f 
Trisity term &tlowing». aibai >whi<;ki» .and befone plea pleaded,* the 
university of Qainbrid|$e) by their attorney, demanded cogniaaseet^ 
and set put tlie iett^- patent and eet of parliament before xstettr^ 
tioned; aitd die claim wa$ disallowed, b^ause it was not madd 
the firstday; and they held, that ibe act of parliament in this 
case inaule no diB'erenoe, because it confirmed diis franchise- only 
as it was-graiite<l, namely, a grant of exclusive cc^^ssance^ but 
[ 451 ] the claim of it must be according to the rules of the law. He 
admitted, that the facts set out in the return were contempts to 
the vice-chancellor’s court, which diey might luive punislied, if 
they pi'oceeded according to the rules of law. He said, dint 
court was a court of reconi, and therefore might have set a fine, 
and imprismied tlie {Mirty till it was paid, which U a proper pu¬ 
nishment for a contempt; but tluu. suspt'iision is not u proper 
punishment tor a contempt: time a corporation cannot susfieiui a 
member of dieir body tor a contempt to one of tiieir courts; and 
if th^ bad returned a custom to suspend for a cmiteinpt, it would 
he an iinreasoiial^le custom, and void : that altla>ugh liie reUirii 
is, that they may deprive for a reasoiiuiile cause, yet here is no 
reasonable cause; for it cannot be reasonatde ti>r the cougrega* 
tion to degrade for a contempt or contumacy to aiuiUiur court; 
and it is not said that he was guilty of ccmtiunacy to the congro* 
gadon : and besides, diat it came very oddly liefore the congrega¬ 
tion ; for it did not come by way of appeal, but by die vice- 
chancellor’s narration or report. Hut Fu' relital ii{Mm it, dmt 
tliere was a fatal fault in the return which could not lie answered; 
wbicli was, diet it dkl not appear tiie d<>c|oi?-«nis summoned, or 
had notice of these proceedings against, liiui, so that he bad no 
opportunity to make his defence: amt to condeniu a (lerson 
withont liearir^ bim, or giving him an opportunity of deitaiding 
himself, is cmitrary to nntiiral justice, and sim;Ii |M'oceedtngM have 
been always licld illegal and void by this court. 

Yorke, attorney general, on the other sitle niy^cd for d«e 
uiiiveraity. He said, as to the jioiiit of want of summons, lie 
did admit, unless Uiis case could be* diatingukilied tiom die coses 
of membem of corporations, it would lx: against die ujin'emiiy^ 
'I'he coA*, he said, was of great consoqutuice; because dm 
franchises and pKvileges of the university were conoarned on 
the one^nd, and the righto and liberties of the meeibers theroof 
on due otW. He observed tbar there were two geneirid questions 
in thi^casc: the one, whedHU* a Writ df mandamus wiU lie, to 
restore j[>f.i}endey -to hia. ficttdemiCab degrueas 'the odtory 
wlietherthe cuuas. of depriving the cloctor,.^. bi8yd«gneep,< set 
oat in the retorny-iasufllejiefU^ onU'die return good ^ ^ tO tUie 
forgiqr, lie;«aid|,thakthu»ceurt’baving already deteamified that die 
writ of mandamus was gfXHh and did well lie; he would acquiesce 
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under that determinaUcrt: but as tha 'Other side had agr^, 
thatif'the uniTernty had returned’a visitor,'it S^dold have put 
un end to thb mandumusv so he Could not hut obsenre> that ii^ 
there was a visitor^ if the doctor was aggi^reved by these pro¬ 
ceedings of the nnirermty, he might httve made his application 
there. As to the second point, the return consisteth of two 
parts; first, the suspension by the vioe-clinncel!or*s court; and 
secondly^ the degradation by the congregation. As to the for^ 
mer of these, namely, the validity of the suspension Iw the vice- 
choiicellor's court, it was objected (he observed) that Ur. Bentley 
was not heard in tiuit court against the contempt, and that it 
is against natoral justice a man should be condemned witliout 
l>eing heard : unto which he answered, that it must be admitted 
there was no necessity that Dr. Bentley should be actually heard ; 
but if he had an opportunity to be heard, that would be suffi¬ 
cient : now he had an opportunity to l>e heard; tor he was 
served with process to appear at the next court, and if he had 
i>aid obedience to that process, he had heard the charge against 
him, against which he might have made his det'ence: that there 
was MO necessity to issue out tv summons, or to give him new 
iiodce, to come and answer the contempt; tor if a person com¬ 
mits n contempt to this court, or to tl»e c'ouit of chancery, by 
declaring he will not oliey the process of the court, by beating 
an officer executing tl>e prtxvss of the court, or by speaking, 
reflecting, or contemptuous words of any of the judges, upon 
an affidavit made of the fact, he will be committed, witliout 
hearing him ; for it is looked on to bt* a vain thing, when he 
Imtii committed a contempt before, to make a rule of court to 
give him an opportunity of committing a new contempt against 
it. I'his is the rule iiv this court and in chanceiy: and it is also 
the rule in the canon and civil laws. And that is considerable 
in this case, because the proceeding of the vice-chancellor’s 
court is according to those laws. By the civil law they may 
proceed against a contimiacious person, witliout any new cita¬ 
tion. And the proceedings in the vice-chancellor’s court being 
accoivling to the rules of the civil law, though this court should 
examine them, yet tli^ mast be examined according to the 
rules of that law. The cause of suit was within Hie jiiristlicHon 
of the vice^aneellor'p court, and this was a contempt in tliflt' 
cause ; and if tliat court had a jurisdiction, all the olg^kwis 
as to tho irregularity of the proceedings will lie outof^ettsci 
Their puoc^ingB aro confirmed by tlie queen’s letters psteiits, 
as far as site could do it; :bul the crown' cannot etyct U ebtift 
to proceed'according''to-^oaohnt law by ehartw; thetyforte' an 
aoCfifpniiU^enii was necebsary’: an act accordingly pttssed,'Bo 
confirm the Icteere patent, in which exs^uslve 

woi^‘«M: 0 X»eedtt^ 1 ^rofiig,;iw 'well ae the' of all 
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m teioiisKNii t**i^re CMttktvta 

Mrtioriute «ett<i(ue4bl' tharpa ay qiiM io)wbi« he a iig "w»T 0 dv*4bm? 
m pfotfeA y m^iftferte'CoaNi^'^^ii‘ alw»y»'titionrcd^*««^ 

ooart.^^ to^'dii^ 

ofajttedfcm^'^ flt>R»<* the 'acedcmciai' >d «jjWiW hve 

espfopiiar ^ ^( to hhmcnt lor avconteiiipt to « eoiiltt h^^aniweii^dy 

iatrit is'the oMy propa' imn^^ 
Bent' ''AmMt^is*4ike an outlAwr^' in tlkc tefflpml^ coocU ;• iltli 
CO ooiOpel.^'IMrty to oome iirniKl aimm'el*? nittl' nponhk^dBi&g 
t w ^pc wkwi is t^en off. And’these dOf^rees cnmoC' 
pe oj^iy 'bo ’ciilfed ^ freettolds, nor civil tanporal rights t thtp 
were Wigiimily only in n&tare ot'licences tn professore in levaml 
profea sOrShina, ami nre now titles ul'distin^ioh hnd' preoedeitor. 
The»‘pdwe^*of grunting degrees Hows from tlio crowiu- {f the 
aKnm^eiecB'an uiiirersitv, the power of coiiferring’tlegree»’i» 
mdclenlt tk> die grant. 8on»e old degrees tlii>'nniverniy'badi 
^btOgatedv :8nme new ones they hare ercctidr and dsy are 
nkdiuftodce lot'in acts of parliunicnt ibr cfdlateralpot^iscs^ and 
dioiffh tbe^ficisf iiave anncxiHl rolinterid privileges to thent^ -that 
Will'MTwItdr the nature <rf tliem* nor take away the-pbwtr the 
mnverWty^ had over them before. - it dotii tii>t that df 

tenipcM TSghts ore annexed to these dcffroes,'^the wnivursiU 
wMitii'l)e‘d^rivcd of their power of'dejGrmding. ’'Abrabopiittir 
a'freeliokl in his bidtopric, mid a right to tit iind -'vote in per^ 
limnent ; yet ho may be deprived by )hs metri>politaiK «Ani^if 
asatte have a juiisdiciioii and power to jircxseed hy ndcaidiffet4nt 
from die coitiinoti' law, tliis court wilt noC'V^Kiiminc into'die ve- 
gukrity of chetr proceedings on » mandwiils; And ^dicrefore 
W^d mandamus is granted to rcMbre lhi^fUuw of-a ctAI*gp?vlf 
thby^Tehim a visitor, tbougb bis flcntelioe'ht^-been itr^^lar, 
iris^fiot«»iniinable here. 8o if^the ccdcwastic&boetirt cxeem*' 


ntunidner a person without w citiitioii» thia cmirr^l noa^ grant 
^^prohibition, but the-paiy must appeal. Wbdi« prohibhinti 
is gnimdd to the- vico^diauottQDii'tno^ not granting u copy 

thar-iiby raas^ of ihr express woirat of hti hot « 
[ 464 ] p tt ri ia t pgntf* Aiid'lfsn^ nfparliamcM «bc^ enacvthnt no 
e w t iO lF ldr should? he^* ttf 4!ii B i iw a0'cimvietiqpa-of-i^^ die 
pttlGt ?ifr Niucifbttdmdi'oftmart tiK rjtiatioeh^dwnld 

i ! ib i My <bW*party wramncMiiy hSttf/ no Oertibrarl'WovkI 

te O | Ml la W'*ullr ^urtj>t(r'«e^^ ooRviedQB^ Am to 

tlEi<H|fet|lulb ^iAfay»<|tnB mmnd ^^ieidi'«fa«ici6or’«' 

and 

f^lr^ihiKbaitiMble «’«M tibtrid *tfe eottcMrfliy 4he find 
dcuirwimi^eb iun» g»bdi'eiii oufii|ipei4>'li7dromi^<4hw 
chancellor's court to the congrei;etion. And then as to' the dc* 



W »y<l>f«> g|Btfpy «^ m%9.i6Mdtad tiM 

tte raiviHii^. < fW bf tib« iaiMm patm ■ 

Wt4fca:|;hw>oiHnc» aMMtcrfl^ ami iefaolM% ttet 4h«f» to^int, .tiia 
cbpwo^bN «nMtc*«» ami flobo^ wiM» ho^ o£ 

Um» iMiivttiwty, Mid Umr iocs Inwrf M^ sbould eo^inuKa} 
and are to^MiiiiddepedasthejadM 

of^diecoertif Mid the viee-ckeiieeUor only aa thetr officM; 
tba ttoitrt uaua% bdd before the rice^aiiceUor might be hdd 
beware eonffregcuion; that by the civil bw, wherer: there it 
iCOmiiUiBary. tie hath only part of the yurisUktian, the ccse 
remiHiis in tne ordinary; ana that Che ordinary may proceed 
upon a report nude by his official. So there the congregatko 
rlii|^ proceed upon the report of the vice-chancellor (which in 
this case lie made to them)* As to the objection, whicn he said 
laid been made, that if die degradation stood, Dr» Bentley 
would be depriveil of his degrees widiout ever lieing beardy 
wiliiout prospect o^ being I'cstorcd, he answered, that this inn 
but in nature of a process to compel Dr. Bentley to appear; and 
that it is die general rule of ail courts, and of all laws, that 
when the party comes and clems his contempt, he shall be re^ 
stured{ that niis privilege of suspeiidii^ degrees, and degrading* 

Wfw agrcaafale to die privih^s which ail other universities an/- 
Joyed; and that it was necessary that universities should have 
a stumnary mediod of prouceding. For which reasons he in* 
slstMl the. return was good, and that no peremptory mandamus 
ou^t to issue. 

Mr. Reevei by way of reply, insisted, dial though great stress 
had been laid upon u»v allewtions in the return in its several 
ports, dial the facia unm uouc according to die custom of the 
iinif Misity, this Hvas not^fficient to make the return good. For 
tha geant in the letters patent ol' queen Elizabeth is, that the [ 455 ] 
univemit? should hold a couit according to their laws and cuad 
turns l)eibre that tmxe used ; dierefore, if they have a method of 
pro«eeihng. by the elvil law^ whkh hath been alwayv iis4^ that 
ought to iMve been averred aped^ly; end without it Uus.eourt 
oannoi take nodee of it under diat general allegittiotn, but must 
iMtend the proceedings areacaodcding Heuhe rules ef the comi^ 
law. It is ,trues in fl«^w of inlinrtor.eoarts, such au aUegadoo 
h enou^ beamtt iktu .pso^eediags are agtceaUe to ^ com* 
moiLlaw; buttf dM nm e£ ibe.oommoii law-are to bett^^dech 
sficK a cuiton lauBt he eped^ set oub And a& to mj 

non* that tfeK viotHibaeo^r^soMic^ diciest the oangM 
wad ooiigBe8Wi w i;iehe>d hefeee 'An whole 

dng ia,im^hlli^ea.4o be ratura; hftd.ee eo 
congrqipttioi^^o|ii^.4^.thu «hinc^oc..oa: vke^he n Qd to i li i^ 
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ond iigtBrr^gep^ ivhMb not 

t^Q^y^C|l«;.^y.Af.dH9>nnvvtirs|ty^ , ...i.j '..n.;u- 

,-.[ On t^q 7tli .pf PebruQrjrl'3^^i.tb^l<H’d cluefiuBtico iVq^ift.de- 
liyierqd %h^ opinion pf tfeq cpmi^ti that return wo&.AU.j.\l?efiOHPe 
since,it k not sho«ni in;|^e ;ce^n,MthQt tho procefniings 14 
• vice^onpeDop’s CQurtipr the congregation ere according ) to,itho 
irulies pf. the, civil luwj tliey Wui»i heintenUpd ,to ho flgreeahlo:jto 
the roles, Oif tlie common law; nod if so, it not appearing the 
porty.linth, mty re<lress I>y applying to onoUier coarti this court 
wiJiijreUcy^ him^ it'he bath proceeded qgainst, and degrndqrl, 
without heii^ heai'd» which is contrary to natural justice* < 
cssp therefore will fall muier the rulcafor refuovjng of men)ber'> 
.pf cprporoticqis.; whicii cannot be done witbmu $inhn»pnii^ t^ie 
partjy^' fi&^ giving him an opportunity of being beard* I hg coiics 
determined upon Unit head are so numerous and tlie rule so well 
settled and known, that it cannot now l)c d^)uted; fur want pf 
dp{ng<whtcls the suspension or degiadution Cannot be supjiorU'd. 
.And tiieretbre a peremptory mandamus was^ruiUcd. JU Jiidifiu. 


J334>. l^Durr.JUp. 1647. 1 Jihi, 

./A 9 G,2. Dr. fla/UtT^s case. A inandninuh was directed 
^!Pr, lUcliard Walkes’^ vice-iniisUu' of Tnnity college in Caip- 
bridgey. redtiug Uie statutes of tho college., and that tiieccsby it 
wns prtlamcd, tliat in cose the master of the said adlegc slioukl 
at^ any time l)e examined before tl»e visitor, the bisliop of hly» 
and he lawfully convicted before tlie suUl visitor oif dilapidatHui 
of the goods of the college, or violaitou of tlie statutes, heslioiiUt 
I without dqiay be deprived of the oibce of master by the.viqe- 
mastor of the said c^lcge, and that witboui appeal: and tbm a 
cause of office was lately depeiidiug l)eiurefThomas lortlbialH^> 
^ pf then and still visitor, at tlie proniotion of Kolx^t t Jnekspn 
clqrk, ope o£ the fellows of tljosaiid college, ugninst D^. l^ichart) 
Bentley master of the said college, for dilapidatiuit, ol die good" 
of tUo said colh^c^. and violalion of tlui stalutas, wlicreiu scvqra) 
nntcles wen^ Exhibited for that purpose* iuid tlmt aiprobilHtlpn 
and afterwards a consultittion was awarded tium^ the said a^tiohr*' 
m ^d bishop of Jt^ly U»a visitor : and. tutu tike mitl bifhop. 
naviijg wpfsiidercu tlie evidence on U>tb sides, did atyudgt^ .a.s 
yijiit<;iF t^forcs:yd,<!dutt tho liuid Dr< lUqhavd Jientley wasgudly of 
dd^d^t^fwpd viQhktipn the fktatuu^ and 
lhe,pqM(riy,<jf dmjjpvntiQii cf i 1 is office; ,whicJ| i^id senteiKseJs 
janef. that it is the dfty of th^ «a(d Jiicbaxd Walker 
uj! wcfipte tbq.sittd sentence, by do^ving-ilia aa«* 

ird pf Uw nift»tpr?!,andt that,Uwi said 

hqyi^ h^l,dne.,wtiqe of 4|io ,WHanQ(% bfting 
to .4^1^ hl>P(;fMagiaf^nafkdi (rafpseif lie ifchr: 

.witlH>uh/dalfty IP dvpdvo. th»* 
smdlh:*.lk;(Htcy.ojt,tfH:jMdd.pfEcnofrM)asteA^ ihp imidrCoUtig^* 

4* 





Of tb ca#ie)t6* Atf tOtttturi*.' 
statute appointing the bishop of'l 

klWg ‘only is^■i^4tbf.' * By 
chi«f J ate iwo'tMrtgii wlridh’ s^em 

W bfe ftimki iit by ihW Writ Dttd fetukii, whidr l'(frt hot -seO’that 
the fcotfPt' crtn (Joj first, to aid thejtirfSdictiOii of the blihop of 
Ely’hS visitor; secondly^ to deterthine that tlve kirigis genWal 
Visitor. Biit rite Wiit in this- case is rfft »e i fot it isligge^ts 
that rile bishop is visitor of the college; and if so, heih?iyKK*Mt, 
and lerhoVe, or punish the vice-master, and we could dd ho tmk^; 
ai^l on thc ooiitrary, if tlie king be visitor, as rite reftirri spg^ft, 
you may apply to ri>e king fof him to visit. Anri on fhe'Sst 
oF the term, thecoUrt qurtf^tod the writ of mandatnos; bUfsaft! 
they dkl not intend it sliould be understood, that they had tWre^ 
determined wlteiher rile king or the bishop Is ^ncfal visttdf. 
Catt. ffardift/ekf, 2)2. . ‘ 

In the case of 77te KhiffnnUthe Bitthjop of Rhj^ J5J.23'G.2. Tlks 
case caihe hr be coosidered, whether the bishop of Elj* Was'vislfor 
or not; but not determined, 'llie case was: A rale was mbtlfe 4o 
fhew cause why a mnndnmus should not go to the btshrip of 
Elyi commanding him to liear an appeal made to hhn ^ ‘VjsJfor 
of Trinity college in Cambridge', by Dr. Edward VeVndlH'Wiio 
has therein complained, that he has ijeehwrongfidly d^ri^lv^d’'bf 
his senior feliow>hip in the college, contrary to the si;itirtes 
thereof, made upon affidavits that tlie bishop dwlincd heafit^ 
the apm al, until he conUI lie satisfied tliat he htui a H^ht to vlMt 
the ctmegf*. By l^c chief justice r It appetirs from the affidaVife, i 
ihat lhere has been an appeal to the bishop as visitor*, thitthc 
lnsho|> has declined wcercising any visitatorial powtt',^ 4h Qtri^r 
to take the bpiniOh of this court wheriier he has any rigpt ’to 
t?*erei!*e if/ This is ft^Comi dvened question, and it is nbt 
clear to tlte court wlio is visitor; ntul if we had seen 'arid readlall 
the statotes Of the college, we have no miriuMityto detgrtnme 
who Is visitor^ that Iwing the proper province of a 
the rulewas discharged. 1 26C. ’ ' 

But aUhongli the king*s courts may not rntwrerC with W^ttl 
to the pri\'Ute statutes of, the socieiy, tis Cstiilnfehcd d>V tlie 
fooikk^, yfet AS *to the puWic hiws of ihc laritl, it scCrttetn 'lj^t 
they may irtterferci'for" tM?fthctte the fhtfririer kj6ri!d‘ g?rc ftf tpe 
visitor rtb ekclnsiVc juri^tcrioif.-' As ih the cdsfe 

^ jtft m fly rite act of'the'1 Wife tt- 

ttctcdi thttt ff ttriy govcrtiot^^ hchil, or fellcyw bP Ariv eoflt^ge bP^I 
lit eitfcr 'oP the^UniVerSiritei'khwiilri riegliiCt or tcfosC'ttl me 
oaths,‘fer silt'mdtttbs ritC-' first dW'of Ay^tsT thCiV^bCkr 
hywhtf, Mch'gOMCrdmcnt^ hCidMiipi'bt ffel!dw*ihip,’shdAMHfe wlfl. 
^verafeof 

porsnmk'to thfe 8tolA<C;'i*ttdMteWhlKi^ h dlte^^ 
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to li£i« 9 p)iray' lGow>ir,ih4an}! Qf> data orflegoi ’WUlng} dw W*> 
'#b<lHH«ii'#PiC&ife)lQWs sbo^fBpfctaJte^k thq OA;U>9».an4 
fqnturiitidriii by thi^, writtdaey Vfpre 

:<somniaDti«ilnl^ jreifkov^ ithem^ or to show caiii>e« They iiqUotiv 

liJlMai'^retcountetB <)fiKichwwfJ:; 
ltJmtth<fe'bi«hop<rf vKiy.f«r tli* time being was by,ber apjjoint^ 
iVisi^r; >dnd Oit itlieir bdHkif'<it Mfss U^ected^i that a maiuIauAf^ 
^sq^edinl writ; , that uo precedent can be produced wi^ure 
{ifi( Jaath b^en iptmted to expel perscsis, but,always to.ristpr^ 
thfu^ to*place8'orwlucJi they had been deprived; wmJ that .^t 
•'wiilinot lie . where' there U a local and proper visitor. Ihg 
cluef jtistitse: The viator is made by tl»e fouwlw'j 
oi^ is the proper judge of the laws of tlie cubage; he is to detot ^ 
WiieOfTeooes afijaiiist these private laws: but where the Jaw.o^ 
tUe^land js diaobeyed» (ns it is in tins case,) the court ot MttgV 
bftnQh will Hike imtice tltereoh uolwithstanding the visitor;. ou^ 
.tb^prope# remedy to put the tawin executMUi is by 11 maudamus. 
ihid, the.cause wan adjourned* Aud iu tlK‘ act of Use L O’, r. 13. 
for tjdting the oath-s in like maimer^ it is specially pixwidtxl, UuU 
tji^^cuuRt of kiog’s bench by inandunius shall coiii|>el a })crsca) to 
be adiiiicted into a place vucited for want of tiiking Uie oaths as 
ufbr^iiiid. 4iV/uc/.233. 15 / i/ier, 302. 

: , AlsO) where tliere is n particular trmt to be ext^uted by lltf 
Cidlege, a court of ei[uity will interfere to carry tluft trust into exitf 
cution. As in the atsc of (irptu and JluUte/;fbrtA, May 23,A75lk 
The plaintiff exhibited his bill tigainst the master, fcHowsj wid 
scliplurs of iSt. John’s college in Cambridge, to oblige l)r. Uutlipr* 
lurih to deliver up u prcseiitatiojx made by tlic cxdWe of Jiira to 
tbp reptoQT atid parish church of Barrow hi 3udalk, to ra^tnwu 
institution and ioductioii thereon^ oikI to present .this 
pUinufr under .tltetr ; common seal; sb^tting Ibrth, that 
Bowton, a fellow of the'said college, liy his win Heviserk’ 
naater; filllow!!, and »c4iolars of tl»c *uid college, nU’d their 
«e!^r«?, the pctjietdal advjwstjp of this reetbry* in trust/ thrit 
wHehever the chprcTi shall Ihi void, iliey shall ^(^nt ohu of tns 
uhf! Viu^ctl, if there be any such capable thereof in the 
^ if, tjp ^ich, dieii dun d'^y ■pi’fcWiin .Uie senior divine* d»c» 
jfeUow!,<u the aibcg^^ audioa hif refusal, the next senior divine, 
Qpdeo ,dpwKWiiMl't;rdiat dm last! inountlxent dying, it-was offeml 
l9idMi<ai«ipr£dla#^>8ndon’lus iwftisil to tlle neaSjtill itiotfne tb 
tliie tidnt'flai helct ^lovoti the divinity Hdh; #1 h> 

'iMtfl the'^ddttftdOht Ikii^xf, that 

dbibiH&d w’ttii) 

.WfTOll,,,wi, WwjsfMfl ww**' 
Tbe> >plalniiff<MHiatcd»»\ihpk m> ibu Advow- 
son was devised to the collcgo: under particular trust by a tliird 



vMtdt« ti«d’i4ot[‘jtiri^i'Ctlcth<«^^^t^. 
^hef i^i^sentKtfon^^ In 'df the 

Wbfet}' ahct therefei-d '^rayft, that tita'^iM^e^catiolt may be ttm- 
anti 'that the cnllJ^e tnrw be <fiVec(ed to pr^eht him ns 
iht^t^ell^ u^hr thti trtist of the Will. Dri ll^hthctlbirtb pleodeH to 
thti'jOtikli'ctFon of the court. By ^atJdUn iSKrtin^ maker of 
the mill the I^ird chancellor JMar^itficke : this bcul been a 

gettetul Ijwjitieftt of an advowson to thd allege, Without any 
jiarticuhir trust annexed, it would Ijavc fallen under the 
Tc^lfttrom controuKng all the other property of that natuW, 
as mi ohject of the visitatorial power; but this cimimscrilied 
by particular, express trust, inconsistent with the Ireguladoks-by 
whieh the othiT property is to be governed, and ibereftire proper 
for the jurisdictioh of this court, stanihng on special circum¬ 
stances jiecuHar to itxelf; which puts an end to the'virfuk’s 
power ovi»r it. If it had l>em devis'd to a stranger oh thh 
same truvt, thei*e (vmW then lie no pretcaicc to soy that in su^i 
case the visifoi* would have Iwul any poivcr over it, bot the fcoB^j 
mtist have Iiecn obliged to apply to this court to t orrtpel th^ 
ecufion. And it cannot (litter the case, th.at the college-hap¬ 
pened to l>c the tnisfees. Suppose it had been on trust to ph 6 s«rt 
a member of anotlicr college, the visitor of this could' have ilti 
ptnver ovw k; and the present case differs not in substance honi 
that. ^ And the ]>lca to the jurisdiction, as being hi the visitor, 
#as 6vef-rtil«i. 1 I'e<ry, 402. {(f) 


' gVnenll, where there is no other specific legal reme^ tp 

^btam the ettdi" 6f iiisticc, the courts of law will interfere, lest fnerfe 


ObthlW the ehds" M*justicc, the courts of law will interfere, lest fhety 
shotild bfr a tlefoel of justice. On this principle a ihandartnis wi& 
directed to the keepers of the seal of the university of Cambridge^ to 
aet; the^ tiniversity seal to the appeintmont of a lord high stewkt}. 
£.lP/t0 Ki^ V. IMivtrsiiy t>f Cutnibndffff H Durr. 1647.] I DlaoL 
547. 'Also to compel the warden of Wadham college, Oxfprd»:4o 
at^ the comtuou seal of the college to an answer of Uie 

•’ ' -*?- vt. - -aDSB'crpuUa 

cafc$ ao not 

... which principle" a 

iimhdamits was nk« ghirtted ttkthe bishop of fcly, lb appoint oh^ of 
two nerspna presenlod'to hhn^by the Wlows <tt* Pewrhouse doU^^ln 
Carooridge tobcmalstarT^tlio oonrt being of ophk)n,'tttmn‘ft 
the charters ’ of the <ol lege^ the right whi oh the biahop ^huakd 

RppoHUing.tq tbfl Qvtate^hipi on, tieglect of ,the>,feUowa iiiiekiht 

Yplywi .W hiflb.not.gs ,vf^of>.>Jltihy the.sppqial,appok*tu>^t*»t the 


ttiu luc coiniuuu seux ui vtie vv <wi ua 

i>ill in cliancen*, though contrafy*to his own separate 
177/e JitHo V. ( CoMy. 377.); beenttse thcty 

comC within the cogirtitahcc of a visitor. Upiod Whic 


uro 0|jpt.yir iiiuaii »V » —I*'* •• 

WMilWhh UllbMf^(t’flhra‘bdng‘^id 6 ^ ih'tfWdt... ^ 

kfw 3 
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fm 




Return of ^ 

WdijkV OS' 'rtwite^ df ^^Petiif-iwuse 

. V. ,ilf 1o /-jjyi;T»rfij5 ii.vii; ..li i// --;n'i >;, , .,,<; , .,t -.i.^.i.. . .-v utAUi'Ct 


'•’ «i'.'‘''': ■• }i -'t ..-ii I . .'.>!•■,; - vf5) 


Vji‘r^Un^ AinV'<Mlt'<^ilh^b^l«|jb^{i’den*iivaB hcld«0ar/f/«ire.£9r U^c 4ie- 

chaser of a set of chambera^l^n im of agaiu4t>thC;.|^^iMr^> 
rtflatiyMpaieiertpwal.Qf,^ ofthAchai|»bcwjH'a&:Ui8miBs^,('c^ 


|viwtQrS|. Airt's Sdraffe*^ cases, 
pf a pttnjphlc^ pigaihst Ibc established Tcligitm W tllb'tthi- 
*ycf^(y pYt^iMiruj^c, ik a'jvoffijncc withfa-otie of tbe staiu^es ttf tho 

aiid puniithuble banishmeoc by'the 
* ^e ^h hftt^drt^«8i^ted by tho heads of colleges'in his court'; und 
^^bh^ 'theWthtuteinflilGtbig that punishment oddbrthat the party.sbbU 
jbb b&lthed ftep hia coilogct the court of kiu^s bpneU will uot ad^t 
,«nsaBdamua to restore a person^ to the franciwes of Uie university, 
r{og#in|t» v^^houa. oniy.bAnlsiirneut, from the uniYcrsky is pronoui^ccu m 
t^^^o^OjpOurt. Frfmd s case; or The Kin<j v. Cttmoridge ( Tmi er^/y), 
Jb a private eleemosynary lay foinidation, if no visitor be 


rerst/v 


. ^iyolvM btion thib king;, and is to be exorcised by the great seala aiwl on 
' it-was decided, that the king i$ visitor of bt. Catliennc's 
’^dlv^Q^inbtldgetand the king’s bench refused tointerfere by nmnda- 
themastev'aad fellows todeolareone of the felluH'sbips 


^j^j^Oiyedytbot.corporatc bodies which respect the public police df 'die 
,.^p 9 t]^ry^im(][jtlic administration orjustrcc, are better rcgulat’^K utitfer 
' Ac wperlhlehdencc of the king's bench than of the cowrtiof cltnn- 
J it W ctthcrwrsc whh elecmosynary’fotmdatlons in geneml. 

b^ai vfntbr, bis determination is nor examioubte at lawt but 
’^Adt^h'fhe bbfirt wit) not ^compel a. visiter to go snt» Ao pienits/of a 
'-•'dtfM bMiighr before hkny itwiU compol hini,Ai' an appealbo;lodged in 
j'kinis^rafaiMntbepasbiea^iindfarm 



JUp* 4*15^ the only,Question was^ whether the defendants were 

IP-being held they 
thenr'to ’n^oebed,' and‘daeartidnc 
jjtHiyroh^^y^hajlhe^/thB bvwbee^'b^ Kad dcbliMcd 

^^oMhtbnerrf^'aHd bcWer {nddpMdewi- methbera^ of a 

be-as'to be' ahttclod to ibo> pnMcc- 
Jra^idsitbFy^'raaPy OH fh^' atatuMa of -me! eob 

aaKihtad by 

^ of «p}rfi^< a 

,'cp'n(^KOT^''br Cloj vcVHtJfOxfovd wtfe 'a ' )h#ne ■ -and 


. 4*15^ the onli 


Z¥ff 




0^ hk^-iiOtieO'Yo'rpilt^' Fatportr 
XktvUorii Cotpp, 319. And iii thoabovc-mentioned case of The King 



ooUei^ihJftlie iinWersij^^ 

toi&feUowihlp, oC^tfeati college, ^ 

motion was made to supersede this writ» upon amdavlts of diere 
l)eing a Visitor, namely, the 1)ishop of ^y. ' But the conrt put 
#ftfe ' to 'imt* fu arenarn, aJwlr ceftjseti to ^kterfiwni*^; ipgiot 

trtJbrt- flAdflvlts,' where' the others i^ty ^o^prtiini^: to 

llCTt'Wmseirijy an action. 1139; ^ . .j. 

JB t5. S. a^mst 7%^ o^.E^ In prohi- 

ji^ittoh^ [Dr. Bentley, the plaintiff, ^declared, tfefct kln^ 

Ou the 19th of December, in the IStn year ot[ his rfc^, 
£wmW Trinity college in Cambridge, and th^t qne^ EHza'l^tn 
made a IxMlyt^ statutes, the fortieth whereof is eathled jjg 
4ri si t res exi(jat ambtime; and speolcing of the.b^hiPp of j^y, 
there*are thc'words corrigat^ pmiuUy .that* it 0 > was cit^ 

tb appear liefore tlte bishop as special visitor appointed il^ the 
isaid' 4(h}i statute of Bffzabethy to nnsxver to sixty-foar artides, 
which arc insisted upon as violations of the statutes, some of whioh 
pro long belove the last act of grace, and others of tltem %r 
trcttiug the college seal in conjunction with die fellp,ws. The 

liishop for a consultation sets out a former statute of 
these word», vi^iiator rpiscopns ElUnsis sil; and avers th 4 i '^.i$ 
Vtsicoivgencral, and as such had a right to proceed up(A 
urtieles. And on demurrer, after several argum^tS} these ipfWits 
•wen; Ttde<i5 .' 

h’irfetj 'tlmt though several of the facts charg^ appear to be 

I iufbre the act of grace; yet they are not pardonetl by the BtMute, 
>ut they, are •''tiU iuquirable by the visitor. Th^ are two sorts 
.0^ vori^orations; one for public government, die qtlier fiw private 
; clmni.li^. Tim former of these ore governed by the coiuihp” 
Inw^ buc the latter i» dm creoturoof. dm founder^ au 4 
b)' his private law's. Not that die particular>persons :ari4, ex- 
from ti^ common Iaf? but the body img^eralisj aoid>as 
the^ hre ^mvute lawv, they are in the nature pf tnislSy>andilhe 
bix^tch of them is no cHmc tiignitttble by the conilndn laVr^ *<®he 
x lijing's power of piirddn^jjg afl^dj firom big having tJi^ <StWUt3ve 

(jwwer, ux him; atid t}iough ,^j,n Vbis cas^ ttifi.^^ f6uiijde^,, yet 




rr^TT 


, .ftudt.^ ftf iK. I^,.ww,,of ojupj<?n,'tW ,Mr. 

.. jUwgadrtv! had'{bftf n,afifell«wi. of ^ ^ 

tiuMKli.hia, n*»w. Mftjdw, podwi bpacd«ii 'W, 
j JBwnoaiii%Al»e flkfiMo%pfii4tiaater,,tu^ hPWg.»,ra,fmh^f,^w 

. ervjbuhdaUon*;under 

I' lejiwriftin. goisppi: rude 

ftlH»u9ah(nh^ur)epw\tnp id<HKl.«v.Ur»s!Wr4fi?^aimHju si^ 

" domthnoUi ^iMheruHv-tgiA^undQ-, a«uman^*v;-.bA 
' jofitlic toituimiHil^aitahuwpritPplle^e*.ft $^^530.] 

? '•'I'lfii.K? 'll’ 
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Visitor 

must pur> 

sue 

power, 

otherwise 

he will be 

prohibited. 
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Case where 
a pvrM>Ti to 
be Tisitud 
hap{>cn9 to 

be aUo 
visitor. 
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The crimes ^4vde\i^ su^ ftb »e a^inse tho public <lftiTS<aqd 
stAfqte&«f the these tlidJnaturo of rionib^tc 

rufefe'foi* thS" b^ttef'A^derin^'Of’*! privtftol.fimiily; ■ !< ■ i'ii'>v/'-i{ 
' Secdndly,'IhStHhOtigh'*several crimes rmptiticd talnniii 

for violatioi^of Statutes of the ^c^tege^ appear to }mviB^Mclt' 
done hy hiht in cm^iincticfti with'dtbei's rycl that 'ii iio' reicioii 
to‘^chide ti»© intpiiry of thfe visitor. If n whole boclj jotn io-' 
getb^ in doing an unlawful act, they are severahy punis&al)le iu 
theu! nktural Cap&eitr* ' ‘ 

' T^frdJyi thni Ity ^ statute of E(hi\ 6. the bishop of Ely nrol* 
bissucce^rswereappointcfl general visitors: U Iwing/^/w.sooptw 
Eliensis, without any Christian name, which shall extend U) the 
l^shop and his sticccssors, withotit the wojds/or #/te time hfin^i 
'Fourthly, that though tlie three li^rnier determinations arc? in 
fttvour of the suit Itelow, yet the pr(»hll>iiiou ought to atand; Ixv 
<^alis^ the bishop hath not citetl the doctor upon die fo<»t his 
general visitatorial 'power, but as a sj)eeinl visitor appointed Iw 
the 40th statute of AV/z., which the c<imt sai<l he w tw not. -For 
being before appointeil general visitor, there remaintd iiofiirtfK'V 
power in ^ crown, with regard to enlarging the nsiuuariai 
poWerf' ^rhey said it wji*,- a questuwi they wtmhl not detwmuio. 
Whether when the crown has given statutes and appointed a 
visitor, tile succes«ir can nnv way alter or annul the hirnicr tta- 
tnt«: the practice^ indeed,1ms Ixjcn oiherwieej Imi it hatli never 
been determined to he good. For this last reason, they w&o nil 
of ^opinion, that the prohibition onglit to stninl. 

Note: Upon a writ of error in parliament, tliis jiulgnicnt was 
reversed : and the lords went into the cntiskhTation of the M^viti-al 
angles; and as to some granted a prohibition, and m loothu’s a 
dtrtisulftitiott. ififr, 912. t 

9. /?. 1 Oto. 2. k. and The Jihhffp of ChexUr, Mandamus di-* 
rected to the bishop os wank*n of Manch<*ster • ctdlege, to admit 
a chaplain. 'Jlie nisfiop returns, that, by the royal foundation, 
he » appointed visitor. And upon argument'it waii ohjeeUxI; 
that thmigli a ■mandamns will not lie wticre there is » visitor frw* 
from any*objection, yet here the officer l>ehig in the same 
peTsoir, ^ tthnot visit'liimself ^ and nocahe can be shewn, Where 
the founder hath once gTadt^ the whole cilit of hini,' and oti stich 
a temporary ste^fiskm ft hath resulted baok^ Aild liy tlte omivt; 
It lsilfifi!n‘'he^Cahn<^'visU hoW; b^iise ids pdwer'ia'auf(p<mded | 
and attse4ure powers that may-cease, and revive, widiout incon> 
vepi«9e«^^. sipc^ is t|ji» equrt tv resort 

poratirMt, tbe.fbvAtW^aod ;bis.>iH^s are .yjutorsri iu<arfi|NoMlMl 

coipniitkm, ^0 jurisdictionr is fierav iHiless tiiero 

vfMtdr appei^ted t lhe gvom)dio£iodr intcrpcidii^ in ihU'CaK is^ 



d>perem{)t<)i^anandiimuii was.grai«^^ jS<?:. .11 

.(Aftccwonls^aivaotj of< pwdiiutMistwciAX[Wi4%t ^ 2$^ io^ 

p>wering the king totYjfiBt. the «QjUegi»t«i;ch»ufc|».o£.tJ\i4nc}^^ 
dunftg.»itoh .t)inc as.tlte oC tll^ churcb i$ sk^ili 

iw bild in: cummendam wititthe bishafwic of Che9«iV' - 

.Pi^iJIw^O (i,2. The Master and,Senior ^^tioivs *ifSt^Jokn^a, 

CoUa^ in Cavii/rid^. 'i'Jw lievcreml 'i'itomas %hdiHgt^^ 

. It was moml in behalf • of* Ujo mantel? anti seniorfeile|ws. 
of the said college for a prohibition, to prohibit tlwf, bishop-of? 
iiiy from pr^Kjoeding as supposed visitor of Uie said colle^ei^tan 
a|^>^ pnonu)ted by tiie said Mr. Todingtou for .their noteleeUuigl 
liiu) fellow. ;< . ■ 

Tho suggestion stated* that the bislioj) of Ely foe die time ijieiDg, 
is not visitor of* the said coliege* as to electioiiB iiito fellowships, 
or otlier oiha’-i. in tho said college, uor hatli any visitator^, 
power or jurtHdiction whatsoever over tile master aiul iellowsrof' 
liuj said college, or any of iljein, in that respect: , >n 

'riiat by an indenture trijiariite, made the 27th day of Octqb^i. 
ill tho 22(1 year of the reign of king Henry the €sghtli,,’betwe 0 Q> 
>>ir Anthony Eitzherbort, knight, then one of die kill’s justiees; 
of Ilia conuiion pk^is, and Jolni Keton, doctor in divinity, antf 
canon of the catiiedral otmrclt of ISalisbury, on one part^; die 
diflpteiM»f ^>oiillmelJ, on die second part; and die dieniinosterv 
fellows, and siiiolars of die college of Si. John afore^icb oit tlie 
third poi'ti it was covenanted and agreed lictwecn the said parr- 
lics, for llu ni, their heirs and successors lor ever, in form follow¬ 
ing; tliat is to say, / 

'i'hat the said master, fellows, and Jichohlr^ of St. Jc^mV afare*^ 
said, had granted ibr iheui ami llieir success<M's for ever, ti4xto 
the said I)r. Keton, tliat he for liiniself, fit dio DoniinAtioit; ai^ 
appointment as tluiroarter shoukUw expressed, shoukl hqte two 
foUbws and two scholars kiundcd and .sustmnod at tlia cc»t3 pidyj 
of the nM master, fblk>W!j, ijud scholars, within the colk^iof 
St.John idbresnid, there to condnuofor ev^.of hiaiViandation,; 
over and iilxive other follow^ and sdmhurs thc^'c. founds! npr 
tliercafu% to be ibunded hyjbe foundress of t)te said collide, ocr 
any odier (lerson duit then liad. given, or t|iereaAer >hQtiid^ive»| 
lands or goods to such purpose or intent;,. . . . I . 's 

Xl«t UK^sftid master, frUowp, a^id scJioIw of 
diweby ^ovcnninedHand, granted imto.dte said s\\'. 

I..-;: f.-.,'-;:: _..■■• i n..t i r', rv/.;. an llil- r 

m ' A visimf ciihiiot bd’iri IMS 

uhte/r«%At»iM>wer be Mniv; > ‘A *ftiaW*eK f 

nMktf^ibhtKM, but tu^h ftd'Mtlwrky is not toibe implidd ;s.betc««fnt 
vi(ut luimahl^ ^ {hlust.dciciUrimn nrinlfibt wueogipodtlf) 

the preamble to tlic 2 Cf, 2. c. 29. 



Wh»rc ii is 
'ti«putecl 
whether a 
person is 
visitor or 
not, the 
Ling’s 
courts are 
to deter¬ 
mine the 
case. 
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herbect> Br. Ketoiiy and' to the said chapter^ dad^ to tlieiF heirs 
and iiuocoasors,'€hat'tlte saidfeUoMTs and sdiclorsof tlieibsnda^ 
tioii of die said X>r.'Kefioii sliotUd have and enjoy aih mailner c6 
profits* as wcH meat, drink, and wages, as ali other cainmodi*^ 
ties^ easements, and liberties, like and in iis large mahner ak 
other fellows and i^holars of tlie same college (by dm fouialrcte'S 
feundattan of the some college) then liod, or in time tlien comuig 
should have, in any manner or wise, nt the proper costs and 
charges of the same master, fellows, and scholars of the college 
of Su John aforesaid, and their successors tor ever: 

That the smne master, fellows, and scltolars, by tlie said 
indentm*e, covenanted and granteii unto the said sir Anthony 
h'itxherbert, Dr. Keton, and chapter of Southwell, and to their 
heirs and successors, diat the same two fellows of the foundation 
of the Slid Dr. Keton diould receive of the said master, fellows, 
and scholars, and tlicir succcssois, every year, 1/. fid. fir/, over and 
alxive the wages limited to otlu'r t'ellows of ilic fouiulress’s tduiid- 
otion; that is to say, to either of them IS&'. -W. at the feasts of 
Knster and St. Micliael yeiuly, by even jmrtions: 

[ -165 ] That die said ina'ster, fellows, and scholars thereby covenanted 
and grimted, for them and dieir succcssoi-s, unto the s.'utl sir 
Anthony Kilzhertxrl and Dr. Keton, and the longer liver of 
tliero, thxU th(^ iVom tbcnceforih sitould have the nouiitmtioii and 
election of dm said fellows and sciiolars during (heir lives iiatunil; 
and after the decease of the said sir yViitlmny and Dr. Keton, 
then the said fellows and sc'holai's should he at the noniination 
and election of the said master, fellows, and scholars of the (x>l- 
lege of St. .lolni atinesaid, and of llicir surcesstirs for ever, after 
and according to such ordinance ami writing as the said Di'. 
Keton should tliereof make and declare by ins last will or other¬ 
wise. 

Providcfl always, tliat tite said fellows and sclmlars shoiihl Ik- 
electetl and clifwen of dio>.u w i*sons that Im or laid been choris¬ 
ters of tlic chapUff of •Souuiwell {tforesaid, if any auch able 
persons in manners and Icamuig could Im found in hiouthwell 
aforesaid; and in default of such |>ersons there, then of such 
■ persons os had been choristers of the said ebuptor of bouthwcll, 
which persons ihnuld lie then mhabifant or abiding in the soul 
nnivensiiy of Osinbridgie: and if none suck should Iw fnmid obk; 
in the- univer^' nforesaid, then tiie same fcUows and schokifs to 
he cMitcd and ^osen oi* stmh persons os sbooid be roost singukir 
in iabitoer» and learning, of wkat country soever tlicy shonJd be, 
that^fhouldlm then abiding in the Bsaiie univiersiiy : f ‘ 

That the said muster, fellows^ and sciifilors covcnfinted ami 
grontod bythe said indoimro unto tlie.s^iisir AnUiony b'itz> 
herben and Keton, and to die muhehapter^ tlmirhoit'S ami 
sacce68ors, that wljcii the ^^aid two fellowifinps ubd) sclliilarshiiff-, 



or anytoi’tUeni^ should bci vacant, then immediately at the th^ 
nuMt time of election of fellows or scholars of the said college, 
liniited by the statutes of die college of 8t. John aforesaid, other 
r«{lk)W! or fellows, scholar or scholai^, os the case should reqiure, 
should l)e elected, named, and chosen by the said muster, ^lows, 
and scholat's, according to these covenants and agreements, and 
acoocdiiig to such ordinunces or will as the said Dr. Keton should 
thereof iiiako and declare : 

Tiiat it was covenanted and agreed by the said indenture, that 
the said master, lellows, and scliolai's of St. John atbresaid, and 
also tl«e I'eilows and scliolars of the foundation of tbc said Dr. 

Keton, '»t the timt' of their admission, should be sworn to oliscrve 
and keep the statutes and ordinances that llrcu were made, or 
thereafter should he made, by the said Dr. Keton, lor thefounda- [ 466 J 
tioii of the suki fellows and scholars; so that the said statutes 
shouki lx: conformable with the statutes of the ibuiulress of the 
saitl college: 

For the >^hich all and singular the premises well and truly to 
he ol)*>er\(Hl uiul kept by the ''uid master, lellows, and scholars, 
and tlieir successors, in nmnner and form as is aforesaid, that is 
to sav, as Well Ibi* Uie ehK^lions and admissions ol the said lellows 
and >j’ltolars, and for tlieir linuing, and for wages yearly to be 
jKiid TO llu' >ame, wiUi all other liherlics, conimodilies, and profits 
likewise pertaining unto tliem, for all other coveiiants and 
agn'enu'jtts, with all anil singuiar the premises, according to 
ti»e. oixhnance alx>ve rehearsed: the said Dr. Ketoii had con- 
uiUcxi, gi'en, ami paiil, to tlic >aid ma.-^ter, lellows, and scix>lars, 
in money, plate, ami jowoLs, to tiie value ol 400/.: 

'fliat it was eovenmUed anil agreed hy tlie said indenture bc- 
tweim the «ud |xirucs for them and tlieir successors, that il the 
saiil master, fellows, luul scliolars. and their successors, should 
fail in taking, fuimiitiiig, or receiving ot tlie siiid fellow's uiul 
scholars, in any time of election next after the avoidance, tmd 
tJioy should not he, chosen nor ndmitteil mto the said college no- 
coiding to thfi ordinances and ogreements alxjve rehearsed, or 
should not have and enjoy their full commodities and profits as 
is atbresaid; that then die aforesaid mnsUir, follows, and scliolaw, 
and tlfcnr succossoi'S should forfiat, ns wvll to the said sir 
thony Fitfcherbcrt and Dr. Keton, as to the dwpfier ol Southwell, 
nnd to their beire and $ticcessOi*s, in ihu name ^ ft pen^ty or 
puiu, fiw everj" dcfiuklt made>. or no d«u election iif the siud 
tdloVRi and sdiolars, or any ol' diom, for every u«M^)thftt; 
it slunild happen die ftftid follows and. edwlare not to be 
noi' admititerf into tlic aaid: college as is aloresaid,. or i^trauxtd ol 
any profits, 6omnioditioBi or casements as is aforesaid* 
then itslioukl lie luwliil, as well to the said sir Anthony ruzhei- 
bert and-Dr. iicton for > their pinri, as to die siiid cimpter o 



4K 

fdi< th^ir pa^t, ‘into fhc 
monoid of Mhrrfettf and Myllirtgtort, in ihe- obtaity'of'Ytttki ffrid 
ntto^the' mondr of Little 'Mavktinm j in th« cMin^ of ’Nottinghibn, 
toi enter ahd distridh’ foi*’ the''teme S0». and tne arWeftWoP tUe 
same, far every time dr timesof forfeiture^ and the distreas lo 
withhold entif the «ahl with the nrfcarHges of the Hiinie, 
should be to therti aiwl fruly sadsfled, oontentwl, and paid: 

[ 467 ] 'That the «ud l>r. Keton did not at anytime, by his iastwill, 
or' odierwise, make or decOare any statute or ordinance, other 
than what was contained in the said nivovc'-recitetl fndentureV of 
OP cbnbevning the said folkwsjhips cailetl Sonthwell foUowshi^, 
OfioT or coneertiing either of them: * * 

The Suggestion also stated, that an appeal had l>een made tn 
die bishop, ns visitor of the college, by the said 'riiomns 'Po-* 
dingfon, compUiinitig tliat the said master aihi setiior feHovvs had 
tmchily elected William Craven, clerk, into one of tlic SouthwU 
fellowships found’d by (he said Dr, Keton, and liml rehisetl to 
^ct him into the said foUowship, notuithsUmding he had l»efn 
a chorister of Southwell, and was otherwise duly qtUiljHwl ac¬ 
cording to the indenture of foundatfon; and that they had been 
sorvetl with the bisliopV citation and process upon the said ap¬ 
peal ; and therefor<i they prayetl a prolnbirion. 

' Upon showing caiLse, the .stiiuites given to the colk'ge in the 
timeof queen Hlizalwth, and bv wieeh llu* <.v>l!eg«' hutli evi*r since 
been gmernotl, were laid before the court: and al«» Dr. Keton’s 
ind^miiro. 

'Dirring the argnmeiit, the counsel for the collejfc having itt- 
sisteil mireli upon their being |>crmltli‘<l to declaim in prohibifam; 
the <»uri, for .saving exptmee to the parlies, and irj oivlar that 
thft matter might Iw fully bearti and yetdeierihinotl in a stimnimy' 
^♦ny wnoii motion, dirceled Umt i>islw>p Fisher*}? statutes, by which 
tbecollejije wps governerl before the making tin? sialnti-t of Klt- 
/iibeth^ should iiiiso he hud l)ehyre tl»e mtirt: a.s these stamieM 
might gfMV- fii)mt* Kght u> the c<>nstruotion of Dr. Ketmi’s imlen- 
ttut:, wnioh wjis made tluring the titmt tliese Ktattitw were tii 
foiice; which was done acetvrafngly ! an that thw case shonW bi» 
determined itpmi lite whole of tlie evulenoe which rilher j>nrty 
c<nitd'l(^ bewre thc a}art. : 

'^fln¥<!mn!te>^o*Bhewtd ccitfse agafnat-the prohibition, mdde 
three ^UO^ioWsf U Wljether the Itijihop i» generkl vNitiyr of the 
college, as to tbc eleetion t>f (felJdWff.! Hi M'l»eth«;r iltcre is eny 
t*,.’ thtngelAitihiB‘jMwtidhlkr'fidfo^ Which will ewempt it ‘frdin 
hij*'wisha«fonas ft'or anhested ftamdadoi^. 

WhetW^^e pttwer lamw^thcww^femcdy^ or# in 

otber wordar w ltcdw (notwithaUiiding) tiie Miop’a power tlotlr- 
not still SulBISt. ^ , y^A t 

As to the first; they argued# tjial the college was founded in 
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the second y^ar of Heiv^ iiwn a ^k>ryi colk^te,; i)Qlongmg to 
Uishop of }^ly^Olf whiQh the Mop visitor law 
(by chief justice) ha i» so;, therefore he jdid stiU remain so. 

The Mioppf Sly was viaitor under i Dr* Fifclier's. statutes; and 
tlm said Dr. Fish^ reserved a power of altering, interpretang> or 
giving now statutes ; yet tlio power of coercion is wlwlly left to 
the bishop of Kly, and he has the whole executive power in hin^ 

Tlie btatut(^ dt ViniliUore makes him visitor \ Mpiscopo Elitnsi 
wminenda^ms. No set form of wortls is necessary to appoint ,a 
visitor. And if he is visitor, all otiier powers are incld^t to his 
office. And tlie words of the said statute shew the extent of his 
authority, when he visits ex (ffficio. And uo objection can arise 
upon it, but lie iuay visit. There is a clause in one of the sta¬ 
tutes of Kli/.nl}cth, w hich fixes the expence of his visitation j which 
sltews, that lie was Inifore in possession of tliis power. When 
Dr. Keton’s foundation was nuule, the college was govei'iied by 
iisher’s statutes. Dr. Kelou reserved a jK>wer to bunself.tp 
make biatuies touching his own fellows: he made none; if he 
laul, tliey were to be conibtiuable to the suuutes of tlie (»U^ee 
us he ntade none, and his teliows were by the indenture to be paid 
out of the revenue of tbe coiit^e, and wore to have the same 
fxiwer and right us foiutdutiou lellows, mul were to obey dm 
same btatuie&j by iliis means Dr. Keton made them eubjectHo 
the sitniv statutes and the same visitor. Dr. Keton reserved bo 
powur fin his hell's to give suiiutes. By tlie iudeninre, die ri^H 
of t lection is given to the master, fellows, and scholars; but Dr» 

Kptoifs follows usually have been, as the rest are, elected by 
iJie raster and follows only. The statutes of Eli^tabelb are adll 
iport- phuu: liiey rccognixe huu by luune to lie visitor: lie id 
expressly so .nppointed: die power must lie somewhere; and no 
body else ever cluimed it; ibc exercise of it is an evidence of 
die right, and implies a grant of it. For whidi purpose was 
cited die cast) of Dr. nguinKi I'tic Archbitihopi^Cante^btdry 

;w visitor of Merton ixillegu in Oxibrd, 7‘. H & 12 G. (1) 

This was die case of a private foiiowhhip : It was con&eikfod by 
Dr. Martin, that die. bisluip of Wmehester was visitur: die 
other side riuiwctU that the ardibisliop liad exercised, tliici power* 
but the l)i>liop of Winchester never .had. An oly<x‘ti<Jtn was 
taken, that os die ciise.wu:, Uoubti'ul, a prohiUdon was prepca*; 

By tlw court, I the long .UiiiigO'will not give a right, yet it 
strong evidence of it ;/lind a jH’ohibitioii wasidenied^ >j • 

Up<>n U was urgt^eddmt ’[ 469 ] 

of dififoreJU* foundalions, w*>Wd'l>ti wpductive.pf .greaC ioonpi 
fusion m)4. perpptttsi dfopuWsf* diat KiU of .the follows.pMie. 

.Hfc '.til I i ni i hn i .-i 

p) Andrews Rqh 258. 
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CvSIMI. 

cod^94uleingra|fMd, ^oMli, f^l M all 
to boigoveirtied) by quecn EHzabechV Statute^; thm^ is no>es^- 
emption in tliose scarutes^ c and' -Dr.^ K<eton^ fotimlMioiv tvh^ 
mtt^long^ft^t Md^thdy all swear to obey ilm* of 

Eiinbeth; : • <• 

As to the dnrd qntetVmby the indenture the colh'ge 
these feUcrwa shail hare the same ns foundntion feifo'^ 

had: an appeal to the visitor was one of those H^hts; niid the 
law lias great respect to rights: Uie ]}cnnlty or fm'fcittTre diit^ 
not lessen the riglit; they were two imiependent things: it is 
inadequate; it cannot take awny the antecedtMit right of'a thiHl 
person: the candidate has one right, and the bishop another, 
and the chapter of Southwell atiodier: tlie two first are iviuedisl; 
the last is a right to punidi: the penalty gives no relief to ‘the 
candidate: but if it aid, where a party hath several nMneih‘e*i, 
he may take wliich lie pleases. Distress wjis originally nppii- 
cid>le to rent; yet if it was recovered by action, the rent not¬ 
withstanding must be paid; though a penally lie given, yet tlie 
spcdfic remedy is not lost. 

Id support of the rule for a prohibition, it wis avgnoil; the 
power ot a visitor is arbitrary, and yet conclush'e in tlie fiiM 
instance. All fundatory rights arise from the property ot* the 
donor. A founder has tlie nomination of hiK dsitor; and uniem 
he dispose of this power, it remains to his heirs: and if he die* 
without heirs, it goes to the crown. It is settled, that a hunnler, 
or liis heirs (if he docs it not), may make a vi.sii(»r; may pve 
hhn partial, or general iKiwcrs; if partial oiu!s, and lie excywl< 
them, that excess becomes u nullit)*, and his in the law? and 
this court, whether tliey can give relief or not, will sec lhat ihost^ 
jurisdictions keep within their lx)nnd.s, and will grant a prohibi¬ 
tion where there is sucli i?xcess of jxnver, as •well as where there 
is no power at all. 

If l)r. Keton made no dsiior, the power remains in his heh*; 
and if no heir, it is in the crown. Where there is a prnba^ 
bility of doubt, whether tlie party to lie prohibiteil is doing righi 
or not, the court always gives him lilKuly to declaix; in prohibi¬ 
tion, otherwise the party wniiUi be wiiliout remedy. 

2 P./li'M 326. was ciie<l to sliow, that, a visitatorial power is 
uot by implication to bu inferred. It must depend upon a dii^ect 

appointment. .. 

[ 470 J The arguments drawn from the word vmior are not conch!** 

thp word is not usikI with any designation iif the 
power. A man may raako an cxrentor, to exociitG= one pail of 
iiis will; and another executor for another part. n viHitof 
for a 'particular purpose caiuiot (beeausu he n so) ix* a gonensi 
visitor. 



€«iit6ak ^ 

. We ftdmit tbe vf$itor fot some purposes, bat not ft 

genovel visitoi'* HojslimiMd by Aik statutes in tbo time, the 
o^jecn^ the manner, «lul term of hts visitation.' 

Itria objeotetiy tWit the words sU niiUaton in Dr* Bentleyh 
case, were lield sufficient to make the bishop of Ely general 
visitor- But that was not the ground of the judgment. ' Eord 
OMisidered in that case what the crown had in view; 
that they meant to imike a general visitor over all persons and 
all tiling : there was no reservation in tJic crown to make new 
statutes, os there is in this case; and the great doubt wag, 
whetlier the crown should Uike the right vested in tlie bishop 
out of him; and if Elizal>eth’s statutes had not lieen ao 

ceptetl, the crown should not have resumed iliat power. 

I'ht* power given by the statutes of this college to tlte vice- 
cluuicellor in certain cases, and to the masters of Trinit}", King’s, 
and Clirist’s colleges, are inconsistent with a general visitor. 

Queen Eiizalxitli reserves to herself the power of giving new, 
and of iiucrpreting tliese statutes; and inteniicts therein tlie 
bishoj) or vice-chancellor. liy the statutes the bishop must lie 
culled in : and he is limited within iifteen tlays. A single person 
cannot call him to visit. Dr. KeUin’s foundation being ante¬ 
cedent U> queen Klizalieth’s statutes, and bishop lisUer’s statutes 
lieing tlww* wliich the ctdlege was governeil by at that time; 
queen Eli'/uboth could not make his foundation subject to the 
bishop of Ely’s visitatorial |>ower. Trinity-hall hatli tlie same 
slAliites Its Cains college; and yet they have not the sainc 
visiuir. 

'I'he case of Green and Ruthvrforth is licrc not applicable. 

That was u meie tiust; and therefore tlie bishop could have 
noUiiug to <U> with it. Lord Uardivhhe could only dotonnine 
upon the statuti-s in die defendant’s ple.a. Hut all the statutes 
being now Iielbre the court; and tliere appearin'? powers and 
pi-ovEioils made by them, inconsistent witli the bishop’s power 
as geiiend vi.siu>r; this court will tletcrmine otherwise. 

Tile mwiinc /xinwB is a common luw-right! and the visitor 
hath nothing to do with it. A specific remetiy is provided, and 
to Im‘ imd elsewhere, and not from die bishop of Ely. By die 
iiidentun^, die jiowor of distress is ^veii to Dr. Keton, l itwter- [ 4-713 
l>ert, niul Uio chaptei* of {Southwell, dicir heire and successor. 

Tlic remedy is not inadequate; for, il followed, it will oomo to 

tho same tiling* 'I’hq chiqHer ol SiHithweU mo only rttuS^'s * 

for Todington; and ifho'B injured, he nuiy in equity, 

liis propriaiary riglil, compid them to distrain; and it he 

tho college fiiusl ultimately come here;_ and iho right l^ng d©- 

tcrimned. at iiiw fm* JiiiUj the court will grant a mniidamiB W 

.idmit him to the fellowship. And this is the ground, why the 
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dik ««itK ftnlMt ^ 
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power oi a visitor to exnrcised wrougfoBy. 

was very U^irodtf Me H <taiy eovkl be ba& =ta 

dfft dpcMt tMMNlMrtkm «ff dke ooUefei M 
^isbtf^MCviw b«( kttM 
%td'befiMda^^eeMFl. < 

’ wof ireftte d bpop' iif die first argmitfit, that die court 
shcrtfiti‘'|dMea!^g$ee'mpMutijf leave to declare in pteldbittoi|i’ 
that tKi^totiiei' Blight receive a bhuv sotemn detenaiaUdMi 
B^'l had oljecticns to it then; and I erdt ftn# 

say a few dungs iipon that h^l, beibre 1 come to die tnevil* «f 
this ca)9e. ■■* 

When the court inclines to grant a motion Ihr a pMdiibltioiiy’ 
there Vhe ilefendhnt has a sort of right to insist, diet the pUMilT 
sliall declare in pixiliibition. But where tlie c^nion of tho^cieidt 
is agiyiBst granting a proliibition, the plaintiff has no such to 
insist uppn declaring in pruhibicioa. We cannot ccmminidK 
pfeintUfia prohibition uxloclare; bnt the statute of 8 gt fi #'. & 11. 

Tnm liable to costs; nor can we, fer the samt miscm^ 
odmpel the defendant to defend against his will. 

"Cfnijr consider what would lie the consequence in socli a ease 
os this, if the court was to permit die ptaintHf' to dechire. It 
would Igive inuny bod consequences. A fellowship is a tmiMpO- 
rat^ support; and sometimes is limited to a certain mUnbc/ of • 
Is the promoter (or fellow) to take upon himself the’Or- 
f&ce of such a suit, which may go through m die fern^oflkw, 
ered to a \mt of error, only becatwe'tlic jdfMndfT askal it? 'Or 
IS the victor to do it ? If neither' of them will do it, dm cunl^- 
^ugnee will be, that every college dial] do as they pAeasnV and 
may do this even in a case where die siidio^ of n Vidtor i| Widl 
founded. 

Having said tlius much in a case wlieye die dbuit is agaiiMt 
the prohibition, I must add, that it is nhicb better ittd more 
couveuient to parties, to hare this matter determined a 
summary way. 

I come DOW to the merits of die question. 1 must own 1 am 
oonfirmed ui tlie same opinion 1 was of, when diis matter }Mis 
first Btati^ to the court, 

Ihftere ore two general quesdons: 

1, Whether, the huhgp of is viskor df'dds cic^ege^ os to 


tiie'i^ledibti fer shat b Ae pe&At Whi«& |s ^t and 

i^'dte et^^jgea^; and die ipoifrif and Miilbr 


^ a, 



. a tfakqr, arid may i4iBt ^e 

j )irjieai# te 




fellowahips. , .'•,-'»Y'V/,v ^ 

I will niftke here some obeenruwii, )«|ii •ott ge- 

nariiiK^nik$,i tpftcerai^ ikm pow^tf W . .» 

(.raFhifttStfto, ^«gh $L iUBMWIV W9*.k O^IqI^ Vei^, fOB- 

MlanC fcr thasfr kmiMd liodiMPi^ r I^JifiicitfWii bmfPfioiisiae^ 

br themselves. It Is called forum dlomu^kumi, . eacerdse 

cam niure oonveniont than in that of eWtipDs. When 
y l NSfnf ioas and proprieties of candkiates are to be. deter::, 
rnioad i wbat onnfunon would be xnadey if these were to be de^ 
tamnned it the common law', azid the parQr who had the rigm< 
isere yet kept out of the pn^ts in the meantime! 

B«it l>c this i>ower convenient or not; w’e must ta*.e it as it is 
nsinbiisiwl bv law. 

Wbeti .there is a visitor, he is so witlioui appeal; as it was 
a4p>dgfd. in the case of Philip$ oud Bury, 

Ilawiitf premised diis, I will mention some of the rules con¬ 
cerning U}is powxr. 

llielaw amsiders these foundaUgns in two lights: First, as 
iU^«are corporations; and in tbi.s i*espcet they are creatures of 
the ci’ownV chartor, governed by the law of die land. Secondly^ 
m dtay are eluomosynary; and in tins respect tliey ai*e cTfa 
tore's (k! ^ fbundarV bounty, and subject to the power of visi? 
tatiuo. 

t.lia tbuinlcT n\av delegate his visitatorial power ; eitlier 
naniUyi or i^Mcially. He may do this either by general woi^ 
ot hejnay presosibe a mode tor the exercise of any part of this 
power. BlU if a mode of visitation is prescribed hi any particular 
caWb tlmtwul uot ulU.aa’eydie general pew-el's incidental to 
the a visitoi-; of which ix>wer tliai of determiniiig ebn- 

oaspiug hi^th been, held to be one. t'hitator hte 

lieen^cld a stifficicnt appointment, and to give all powers inch 
dantof^to the olBoe. No aetforra of words is uoccssiuy. You [ 473 ] 
must loitdt into the wl^de tenor of the statutes, to see whether 
th^icwer be given, intended to be given. , ' ^ 

When the statute's in question were made, visitatonal power 
was not so w<^ll tuiderstood as it has been since, and is at this 


da)’. ... .... 

A founder may split this power inW a number of -stamtes for 
jiarticular cases, and yet the co^rt may consider upon die whole 
who Js gwerfd vhito|‘« v 

In in 

HSuwx r^. •»>%•“*« “55“*^ f'# 

Was a gemmd visitor. One of the States ^.dtfected, that^w 
»;hancgti0r^.td' nniyeawQ^, sbi^d vi^.y,ear^, if ^y.' tpfg 

4*5#' 

mteepi^the stlhites. A tmrn TOtute roserwi to fhe cowniww 


vot. r. 


r. L 
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)*>«», esBrf^ly. wliwjt,*! 

her ^ heir ^ #9^/ *\W? 'BQ ^^,. , Wijwe > >yeiv,, .11,9 . wfords 

j45>jjomtii>g the ,<^j^ceI][or,/^ j^^ .v^tpr. ^ put iis th^j.h^ir .was 
expressly excludea pTOj^, giyipgj s^^ute^ ani^, the 
of die,university-h^,power'1:9^ and'-to visjtj .wtUpigh 

not express^:appou\t^d' yeti^nXl^a^dicicM hejd.he yiffis 

a general visitor- . , ,, - . !f 

1 tflhe this to be ,clear, ihat 0 fouiulei* n>ay apptniu a . visitor 
.iyith general power,; and yet except particigjar poWiCrs bi parti- 
cmar.cay^! , ' , , , , ,v’. 

Tliese l>eing the general rules relating to visitatorial power- 
I wdl now consider thi^ case upon die stuUttes thv>n.<)elves.. 

The present coasutqiion of die cidle^ nuisi, be taken os it 
stands upon the statutes of Klizabetlu 'JHic old statutes or ohl 
constitution are no otherwi^ie inutcriid^ than ns diev may serve to 
give light to llie new ones, which refer to ditm. A» in ihe ctnt- 
styuctioM.ofan act of porlimncnt, an.old statute may give %ht 
^ .dte 99listructiQu of u new one. 

, ^e qtiestion is, whether ujxxti these statutes dn* bUhop 
genera] visitor pf die coUegCst except in special ciuses provided 
irpr ia d^ statutes. . •> 

. Ju cpie where a body of sUUutes is giycu by a ibumlcr, J 
dovlit whetiier a visitor can give or moke new statutes, uukia 
power is given him for that purpfioc. 

.Where there ore no statutes to prohibit him, there arc cascf^ 
wrlierein injunctionb luive Ikcii given by a visitor. J observe 
thisy because upon these statutes 1 oliserve a jealousy m die 
[ 474 ] {bunder, Uiat the right of giving statutes might uot Ui taken 
from the crown (die heir of tlie Ibunder.) 

, The bishop was to l>e visitor, not legislator, iie was tu.give 
po new i^tatutes. By the statutes die legUloiivc jmwer is prti*^ 
served to dm crown. 

It hath been held (in f^. B^ tUky's case), that wWc a l>o<ly 
of statutes hath Ime/r ukeudy givr.ii, the cowvn (tlioueh tiu 
launder) cannpt alter them widiouK tlie consent of the.college.. 

Here die power of making iftatutea is^ «'X|invs.sly rcsfa vixl to 
tho crown^ and is particularly guarded. Ami if dm bisJu»p acts 
csnl>d'&0^^(Q.the suHntcub he aeta contrary .to bk Atidontys 
.^.:^W<pVoviih)Hauiiul9 46t> ■ jtmKX'«kwA' ^m^ra. 

and ar« tpjio^rpii^, lutnoutHk to,«»ieKh 

< 3 Mft^:T*omptJkCT,pa»djjplw diO^eftd 0 nrl^'T 4 iedter 

aAt^fca|.oC«th 9 (Vi<tta|iaiwd ^tW}r! is ri : : ■ 

4 .'>rti»fari^i 40 fTtbft hiafeppr-a*- 

ao 



the'known visitor of the college, nVrU by words which make' Him 
^^v\s\io)c—adcotlk{iii'^titita^(^eni vf!rii€t(t^: and Aoiigh this sta¬ 
tute doth not describe him by name ^ visitor, yet the statutes 
treat* him as well known to be thft'^neral visitor. 

By chap. 50. /)c exjircsS aathorities are given to 

the bishop aS Visitor, to deterinind, interpret, and declare upon 
the statutes. This is as large u jwwer as any visitor can have; 
he w not to make ne^v statutes, for that is contraiy to his power. 

'fhe words in this statute, visitatimem avtevi httjus ntUegii episno^ 

Klienfd commendamus^ are most strong w’ords to make him a ^^e- 
neral visitor. 

Chap, 51. /> risitatore, gives him a power to visit ex officiffi 
rffteraque omnia ef. cingula facere et exereerc, accoi'ding to the said 
statute. 

Ill 7'aib()t\ case, the visitor was to visit de anno in anritm; 
yet he >vns held to be a genera! visitor. 

hi the case of Exete.r roUege, de guingvMnio in quinguenmum ; 
yet Iield to l>e a general visitor. Such a limitation of dmeis not 
material. If he is visitor, lie lias a right to hear complaints 
at any time: this is incidental to his visitatorial power. 

This being so, I am the more confirmed in my opinion of f 475 ] 
these statutes (if nothing arises upon bisfiop Fisher’s statntes to 
the contr.an*), from the ciise of Gret>n and Butherjbrih. The 
first (piosiit»n in that case was, whether it did appear diht die 
bislmp of Fly was gi'nenil visitor of this college, '^riiose three 
strtintes, namely, chap, 2. 50, and 51., w'ere then pleaded tb the 
iiirisdiclfon the court. Lord Harduicke was of opinion, thnt 
the bishop of ICly " as general visitor. Tlie only thing %vhich 
he li;ul anv doubt u[>on was, the injunction ujx)n the master not 
tn obey the bishop, if he acted contrary to the statute*. But 
this hr sard was an rxtvptioii whenever such a case arises; afe in 
the case of Mawhister college ; and when sudi a case liaf^cns, 
the juriseliction will tlewlve upon the khig’s courts. 

1 tlvink the old statutes and oimstitution of the college confirrrt 
this opinion. TIhw are as strong to moke the bishop genmf 
visitor; except in cases excepted. 

The statute A’ is iw both. So is the statute /k? 

visitator ^.Inti the 'iVoVtU at the^ end of tltis statute, jaca-fty hmi 
nisdaHtmin ynodttm Nh.v nufhtm Bdtnm epim>)JO amtefiiiidtf, toe 

left out br<|ueCn Kliisahetli’ststHtates. This seems to hate beeri dWW 
pnrpoaelj’ th UvoM donbti i'lJpdn tht^ construction of th^e 
tw theystlnd irt the Ahf toatofex, ! think they catifioc 
swW 'WhiOh httS bee«*cdHt4nded ^hat ip, that'the bishop 
j>ball l»e vit*wr-in tite speehiL ft*rm pt^ribiJd by Uie statute^ 
thar they shall ^>»r his v^ta^tion as or^sir. ' The 

cx«i¥wioof je<^ tfte biyttottj 6f Ely 

claim t^bk ftilndtrii^ 'she ft Mtbuld fpve 
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ne^ set! up *ank nglit to the old ’ lAid 

iherefcxe stie 'directs he sn^H hnvd *h6 ^cfttex poVer lhatt h6 
hftd in bthcr he Was not founder. 

To, visit as ordinary, '«n^ *^d'vUit fdi flecmosjrtary foiihdhtfon, 
are dilTerent things; and yd ‘ the bisliops of Ely in Cnnibridgc, 
and the hisho|)s of taiicoln in (Oxford, had' more visitorship?^ 
hecouse they were dioccsaiis. 

It lias been objected, that this is a proceeding to deprivation; 
and therefore by tlic statute Dr vLsitatore the bishop cannot 
visit, unless he is called in by the master and five of the senior 
fellows. But this is not a ease of deprivation. '!'hc bishop has 
power over all the niemlxTs of the collei»e. He is only to con¬ 
sider, whether the party is a memlier of the college or not, rhdy 
ejected or not. 'hhis is a question upon a {lower which has 
always Ixcn held hicideiitnl to the visitatorial power. 

It has never been <lonbted in tlie colh go, Inif tiu* bislwip was 
the visitor of the fellows ujxin tlie oM fouiul.atiori. My reason 
for thinking so Is, that nothing has been said at the bar to tiie 
cpntraiy. And a case lias b'X^ri cited of an ingrnfteil fthowsliip, 
wherein an appeal was made to the bishop. Pt fj and Burtrmy 
rnl73fi. 

This Inings me to the second question, wlictber ingnitled 
fellowships arc subject to the review and sentence of the visitor ? 
This draws on a question of the greatest consequence to all tlie 
colleges in IkjOi universities. One eainuM see tla* tenth part of 
tlje niiscliief which would arise to the roih'ge, if fliey should 
succeed in this point; and there is no college which would not 
be invblv€Ml in it. In tin’s college there an- original f<*How- 
ships, and yT'upon annexed linindations. 

I wanted to know whctlier the form of cotivevances of thi?4 
kind, before the time of queen Klizalieth, was not by an indeti- 
ture with a clause of distress, us this of Dr. Keton’s; and niv 
reawii' w’as, because T sas|>c(’tid it t(Kik its original in 

analogy to tenure by divine .service not |>crfomiCfl. (/,r7/.sect.lS7.j 
If the service lx; certain, the donee }ia<l a p^iwcr of di.strc?^ bt 
the comnjvn law; hut if the service w*ns linccrtBin, be bad no 
h^edy but lo complain to tlic visitor. 

. Such indentures as this have been made in rrlany eases. I 
taj^eh the"p^ih.s to inquire anti be hifot*mcd of nil the old college* 
bqfhan Cmnbtiilgfi and fbdord ; and find there' ffTe none, but 
wbierc thete/^e spint^ ingrafted fellowships made by indenture 
fks diinj is. !^nd iJicfe fiVvCif wa^ a'h itislaftcC,'wh^be fellowsltlkw 
are ipi^affed, thkf W^jtTe till the fcllthrrf Of tne 

cdHege, uhleksf paHichfaVtcrm^^ wtVc given, And nnles* n'Hp«;del 
foundation was rpndc, lyid a special acceptance of it. When 
this ji dpt dqnt!/ dtifBufcrfti ai; Ijody at 

' * 1 ' n. 5 ' M I. il } .:. , I_ , O / I f .<1 ,M. ■ . 



In the case of Co%e> 7\ 1740. Upon an appeal 

to the lord chaacelU)r iiardw^eke: Tjus Co!le^e/was ft>unded*''by 
king Alfred: Willlyn^ of.Kiu*haw fou^detj Wo fellowships, and 
rt>< 4 ^d tltfit they fihovild be chosen de proxirni^ punetmce par- 
oriunrU'<» 1 hw came |}e£bro the chancellor upon an apbcaJ, 
on.iisn^estiou the crown in rightof t^c founder was visitor; 

William of Durimm having apjiointed no sjiecidl visitor of his 
fellows. Ihc objeclion was, the fellows were not to be chosen 
front tla- county of Duriiani, but out of one of the next adjoin¬ 
ing connfies, Tlie case wjis determined against the college, Wat 
Uu; crown wiw general visitor, William of Durham having given [ 477 ] 
no special visitor, ihc'se ingraitod fellows are lo nomine to be con¬ 
sidered as lellows of the college. 

U'he mode of donation is the law of* it. If Dr. Koton had 
:i])pointed a visitor, and tlie college hatl accepted his donation 
uj>un Uiose terms, ins visitor would take jdiice; but upon no 
other icnu". ' 

l)r. Koton directs his fellows to l)c lellows of Si. John^s col¬ 


lege, but upon his flnindation: and he contracts that the}' 
sliali hove the SKime privileges and rights a*' foundation fellows 
in tlie colh'gi'; and tiny are to t(j all intents and purjxisqs, s^livc 
the proprictiry right: they are lo be elected as the other felfowS 
ot the college; aiui Dr. Kelcm Siiys notliiiig of their manned ,of 
voting, their agi;, or other ipialificaLions; hut these ai’e Jeft tp 
Ik* deu-rmuied hy the old constitution of the college; amt ,l>y 
that old couslilulion. the master mid fellows m’e to elect; ftiid if 
they do wrong, the victor is the judge: nay, furtlier, they are 
to swcjir lo observe the slatutis of the college, wliicK I hen were, 
or then after sliould be inadei tliat is, to observe tliej>e statutes; 


ibr Ur. Keton gave none himself. Had Dr. Keton made iny 
statutes contrary lo those of the college; his fellows must have 
olnyed the sLatnies of tiic college; had he appointed a visifor^ 
it would liHvo been contrary to the sUitiites of the college. If 
tlicrc had not beeai a word more in the detnl, Uian making thetii 
fellows; w mmiinti Uicy wtndd have liccoine frilows of the b^y, 
and as such snhject lo ail tlic statutes of the college. 

'riiis way of roiLsoning is not new ; for my mrd Hardwickey 
in tlw: case of '116/: against Tolfn^i said that tlie 

party. cuDcludod by his own iaforixuiupn, from saying he 
was not a mcinbcr of , the college, and as such subject to 
poww of tin; visitor. So hcre;^ tlicy arc inembci's ot the coli^, 
equnb ill power and every thing else with tb® fellows on the 
foundation. Ami his lordship, in Green and hem 

the, it wouldW 


• AuU, a« mi^Strwrn (wW ifsiusiea t^,,<:Vncdlq4^^ 

opinion in that case, that new ingraftments, unless p^ticniar 
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•■* yr.;' K: .-.hj -i tJ, ■ 

upon rli»e power ^jdlst^esp^ 

^'^U»^ottfeotioniWoHl4t«»(oi}^ >lo^aygnemi : 

pnesmU (S((vw»lfmm^9thm bav«. tteen m»a& by : \ 

the jwune .manner ,A& tJiiig ,ig.- JUr- Futher'e fujmcWupii 
[ 4>78 3 co^l^e was made sO» And Uie precedent being oitce sQtOe<l» 4t 
b tiot wonderfaiilt ^houki be. foIlowcU. They are pruyisioib 
diverso intintu* This specific, by tUe power of.tlic visitor, is. 
l^ .tO the College. The distress, like tlte cose of tenure 1^ cli,vipe 
SQiwiCB» is iefi to the coouiton law. Tint distress is anintuleqiiate 
rqniedy, the value of luoiu'y betwijcn tiuit time mid this cqiisid- 
eredj; and it is not given to the person injured, but. to Dr. Kelon’s 
heirs, and the chapter of SontlnveJl. 

The bishop of Kly hus a right, with respi.ct to tlic prupri- 
ctury qualiheation, to jmlge of the dceliori uf fellows. Anil for 
these reasons, I am very clearly of opinion, there is no ground 
for ft pcoliibiuoii in Uus case. Were ihU lUiiUer to lie delur- 
luined-upon the st‘cund question luaile, it woulil intrmlucc the 


gff^iiest incoavenience and (’onfusion uiuungsi all 

If I had doubted, or liad iucluKd ilml a prohibiuo^i diould 
ga^.,I would have given Uiu plaiiuifi' huive to have declared in 
prolubithm* Hut as I iiave no lioulil, I think 1 ouglrt not to 
put live proiuotu* id'the appeal to tlie epitjKncc ot'itj botli uul 
of justice to d»c party, and also fijw dn; aukc <\f the puwdeiit. 

The jubtiees Dfsiuion and ihsAr were of Uie wime opinion, 
Mn. Justice Wilniot being ulMeiit. iVl.S. 


The ercb« 
bttbop‘e 
general 
power of 
viiiution. 


li. Ju die thirteenth year of king Ilejiry the fuiurllj, hap¬ 
pened tile fftinons cause lietween (Jui furchbUhop CaiiUrbury^ 
and ihe. jckane^tkfr and pro€(nirs t>f tke iont^>d|/ O^onZj 
Which was thus: ArclibUliop Arundel lieiug u‘ his visitation of 
the diocese of Lincoln, came in his way to visit Um university. 
i£ Oxford, which was tlien within tlie limits of that diocese* 


'ille university insisted upon their eiu.'iu|niou by {lapul uutliorily; 
and refused to subant to hU visitatkuv TJ)u archbisliop urgqd 
a sentence given against (hem in tins same cause by kiug Bicluud 
the seioond; but in vain, lliey stood upon fiicir exemption, 
and referred themselves (iti which dm arclibisUop also agreed 
Mtlhlbem) to ihe king’s judgmeidr Tfieir can&^ wm uc^rdiltgly. 
heard before the smd king Henry the fourth, and sentence ^S’cn 
£ac the aroblnslgip A|id hb vui^toriol power over l^cio. ,i^id 
this wiioljfi fnrpce^.^nk At tlto archbiAhpp'^i petition 

was radfied and wrqllad jgl.PArrinumnb tp mi^vciu .^ly fum^^ 
dN[putca.upoO>th|A 
State .. 

Upost ,tbi%^thpcaf 4 ihip^tqni,oT>V^t -pat jqs elafp? Ihijjihc 
dKCf(ptb»ofAhf cdUego/io^.Qua^^i mp»cr?^.ty.; 

(he result of which was this; ^hat (be archbishop of (*antcr!nny. 



promised, that if the archbishop of York could ’ 

any'priW^ ♦wr ofii>dK>r^%hei«fert%^tiife^ 

biaH^p'df Odnttrtwiy mfghi; '^«K«r^ >his visSwiitm of 

fiddJddl^;^e{‘liO?tW«Id ■ «heii tO' liiirn sAwttya . 

lh^yistbititth'W'rtw kc4»oWrt^ tlW said colte^, accord* 

idg .to''tho jtRtginetitS-a*id 'dcCP«M« rtiadrf and giv^n l^y the-Smd 
khWg'RlCNrd fhe seCond, arid the saW kibg l-Ieiiry the foiirth.' 

Jht. 18^//; 4. nm: 15. State of C7 k 848. 

llhti tMs claim of the archhisliop of York seemeth ttl lihTh ' 
be^ 'frivoloira ; seeing the exclusive riglrt which he insisted olV' 
w« ohly ill respect of his being local visitor of that college ^ for 
if the awhblifliop of Canterbury had othersvisc ajxiwer of visiting^ 
the founder of tlic college could not take it from him by his 
Statutes. 

Afterwartls, in the 12ih year of king Cliarles the first, this 
jnntier wiw again contestetl by l>olh ilie univei'sities against arch¬ 
bishop Laudj who cfuime^l a right of visiting them Jure i»^rapo~ 
litmt: nml they pU*aded, that the power of visiting them was 
in the king alone, as thoir iimiider. This cause* ulso came to an 
he}U*tTig before his inflj<.*sty in council. 

I'or the archbisliop it was ui^ed, that hU power of visitatitm 
withivi his ]m)vinro is of common riglit, ami ns ancient as the 
archbishopric if.M^ir*. that it is a general power, and not oVer 
eeriain |>articular persons, hut over clergy and people, in nil 
cmise*. rcclcsiasiical, atid in all places within his province, witli- 
i*ut exception : that if the nniversities have any exemption, it is 
incnntlicrit tijxm them to shew it: that the exemptions (if ady) 
w'hich they bad by any bulls from the jwpe, were alKiiisbed by 
the act ofparlintnent 28 //, 8. c, 16., and not pleadable m any 
<f()iirt: that this power of the archbishop dotli no way tnmdh 
upon the king’s power; btit tliat tiic king by himself or his coJ^ 
missinners tnav'visit as founded, hrtd the archbishop nCvettheleis 
fis metropolitan: that the archbislmp’s intention is not to visk 
(be siiitntcs of the ubivcrsit 5 '','or of any particular colle^; but 
fo visit fiietroimlitidftlly j'drtt isv lo visit the lx>dy of the unmitl^, 
ami every schohu- tlw^teinVlbl'^ Itis t)l)ediencc to the tloctrine and 
HiscipHne of die' chhflb of Kiigland, but not to liieddle with-the 
of collcgitfa^^or' of tlfe umversUy, or tho jHirticulltf yisiibrs 

ofaitycblWj^. ' /;'■ ■ 

^or die Tiuivcrsity of Catbbrfdge It v^as urged, that the pov^ 
of visiting them ^ right ■l>^ong(‘tl! to tlie king; w4»ch is mi ex* 

cmptipit froth liny brdliWty ytristllcUbti: and for ^xlier ex- [ 480 J 
cmplfdirti^ they Had^ bifil^'frbni the pope, and chairs: 
ab<mt the beginning of the reign of Icing Richard tne^ seo^w, 
most of thefr’ bilrtiodv by im msUrrcction ip the 

toWn; Ihif miihvW thrift in the Hen, 6* 





College 

leases. 


C^lnle- 
nott« of 
pious uses. 


SWfWVyTWr 


litM 

OHU h M ^ bfkii 

li!e‘^'’^!ite»i ftj-to'^^'to ^ iSfc^’bi'WteBHs; BoiRVW^ 

ii6rp6WCe,'Aei»* hdH ftWa stitfc*6sfe6rs,;iWri^'to ‘ 

ralortlwiiliH-^itid lioWfri hioW^iimj ,W ‘ 

perpetifity dP'ttlHifertfisiS,’ ftiiy^indsj’tt'n^e^, 

wh^boevef/ bftHibmsoc^rthfe same shaJl be libMeiii, ' 

And by the 9^ tr. *2. r.'36., whtcli resthjineth alicVi^tio^ “JH'-' 
morttiiftin, it is p^vided, thrtt the same shall not extch(l te''Mrt)fcU' 
void’the'dfspositfons of any lands, tenements, or hhretli^tiihts, 
which shah be made m other maimer and'form than iii tliiS act 
is directed, to ov in tru<;t for eitlier of die two nmvci*sitk?s, or 
any of the colleges or honscs of learning within the same; or tt> 
or in trust for the colleges of Eton, Winchester, or Westminster, 
for l)etter support ami maintenance of the scholars only iip6n 
the foundations of the said colleges of Kton, \>^inche.ster, zinrl 
Westminster. Provided, that no such college or house of 
learning, which shall hold or enjoy so many ailvinvsons of I'cclc- 
siastical benefices ns sliall be equal in mitnher to one moiety of the 
fellows or persons usually stjled or reputed as j'rllows, or where 
there are no fellows or |>ersoiis usually styled or ri'putcd o> fellows, 
to one tnoicty of the students upon the foun<lalii>n, shall hi* captible 
of purchasing, taking, or holding any otlier iulvowsoiis of eceli'si- 
[483] astictil beni-ficcs Iw any means whatMW-vr-r; the advowsotis of 
such ecclesiastical Ixmefices as are aniuxed to, or given for the 
l)encfit or better support of the heads of any <jf the siiid coilegics or 
houses of learning, not being computed in the number of advow* 
sons hereby limited, (e) 

1.3. By the 13J'Uiz.r. 10. All college leases, other than for 
the term of twenty-one years or three lives, shall be void. Pro¬ 
vided, diat this sliall not extend to make good any 1eas(‘ for more 
years than are liim'ttxl by the. private slutules of the college. 

By the J8 In zill college leases one-thivti part Of 

the rent shall he reseWed and jjaid in corn. , 

And tlierc are divers other regulations concerning the siunle by 
the said acts and by M'v eral othev acts of parli^iheiil, which fiillidg 
ih with the general law ebneernihg leases made liy corporktibh.^ 
whether .^e of aggregate, the whme is treated of together uTrtdcf 
the title 

i?y ^ enacltftbf tlmt wKereas diyoits 

lands,, tenbm)Bnte, feoU,,,fl4JUu^^ piiofits hcrpdJtwncBts, gowls^ 
i4iattels,' foonc^, and, h^yc, Iwn,aS!*ign,cd by 

(|iv^ welt disposed*^,well m^nttma^p.,of 

pf tc^uig, iVisq siibooh^ ,ABc) iA t d?e 

4 r! y r ■' m. i*^ ■ . . A- 
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nqj .^1 ^plpy^V .^r^mg, ^ tf»,,cbaF>tpl>te of th# 
dPAQip, py reason of fwops, ^ORe^ches pf .Jru^t,,find negligence in 
thf»se.,tb(U should ppv, deliver, (ind eiu^oy ^he^ne;..in such 

W phflwpllor may issue comnns^ipps to ingui^^ tberpof, 

u^to.tp.toke.yrder ihereiu: —it is provided, dwt nothing-thereiu 
shall extend to any lands, tenements, rents, annuities, profits, 
goocl^. chattels, money, or stocks of money, given, limited, 
appointed, or assigned, to any college,, hall, or Iiousc of learning, 
witijin the universities of Oxford or Cambridge, or to the col- 
Im^es of Westminster, Eton, or Winchester, or any of them, or 
to any catliedral nr collegiate church; nor to luiy college, Imspital, 
or fret! school, which have spwial visitors, pr gpvernors, or 
overseers appointed them by ihcir founders. 

lo. By the .id //, 8. r. 27. Alheil that by tlie common law all 
;ih.sejU'-, elections, and grunts, made and granted by llie dean, 
warden, pruvost, master, presideiu, or otlier governor of any 
<’nlIoge or olluT ct>rporation, with the assent of ilie major part of 
the fellows oJ' hn'threii of such corporation, he ;is efTcetuul as if 
the wlude nmnl>er had assented : yet, nevertheless, divers founders 
of siu’h corjxn’ations have amongst other their local statutes 
I'stablidu'd, that if any one of sueli eorjxu'ulion should deny ai^- 
such grant, then no ^^eh election iw grant should he made, and 
lor pcrfor»]uuu-e of the s;nne every person having power of iissent 
hath hei-n wont to Ik: sworn ; for remedy thereof it is enacted, 
that i.wery sl.itute made by any such foundi r, whereby the grant 
or election of tlie govertior or ruler, wiili the jissent of tlie more 
part of such corjxu'alion, should ho in anywise hindered by any 
one or more, being tlie lesser numlH:r (contrary to llie course of 
tile common law), sliall he void ; and none shall be compelled to 
take an oath for the observing of any such statute, on pain of 
every person giving such oath to torfeit 5/.; luilf to the king, and 
half to him, that shall sue in any of tlic king’s courts of record. 

But such major part are to uttqiid In person, and to be pre«mt 
K^eUicr, at the executing of such act; and the assent nw:^ be 
given by each memlier singly, and not in a confused aiid upcctv 
tain manner; and this must he when they are regularly assembled 
in one certain pWxJ, and not a consent given by the members in 
several places and at several times. Gths.iH. 

And by the 31 A/, c. 6. Whereas by the intent of flic fotmdei-s 
of C(>rieges, churches cbllMate, churches cathedral, schools, hp^ 
pitalS', nails, arid other like societies sviihin this realm, mid by 
the statite and goixl of the same, die <dections, pr^' 

sentiifJortS,'nhd nOmingdphs ^'of fellow-s, scholars, officei^ and' 
other pertotts to ImvC'r^m Oi* place in the same, are to be had 
and made of the fittest and most meet pci-sons licing capable of 
the sapto'cteibits, Ttfc^iihifidhs'j and homlHatibiis^ freely, wi^put 
mi'y gift*,'or ih'bi^ taken ^ the same ; aiid for 
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tdue^peHbhaance ^I’hiroof^iaofiiQ-oelectQrs^iprefieiiiorSt and noml- 
natM^ ia the sama have or sliouldtake a 09 rporal oadt to.iniiiMf 
liieir elt!ciSojwi«pne»entotwti.s»-andvnonittifttJoas Awotdjngly.; < y:<t 
not^’lthstiiodiAf;, it as'seen And found by. eMpurieuco, UuU the ^d 
elections^ prosentatioiu$» and tM>nlinftti6ns berttuu^' tiates, 
and brought to pa&!j wttli tnouey^ and rowurd^y .wiArrtjlQ' 
the Attest pereoiiB to lie elected, presented, or nominated, WiUKiu^ 
money or fi ienda^ ore aeUloni or not nt iiU prefei ied, t'ontrary to 
the ^ood nM*nt)iT^ of tlie said foundorn, to tlie said good statutes 
and'ordihanccs of the said codeges, churches, schools, liaiis, hos¬ 
pitals, and societies, utkI to tlie great pfeitidice of learning and 
the curnnamwealtli and estate of tlic realm; lor remedy llu ruol’ 
] it is enacted, Uint if mty pci*$oii which Until election, preseututiun, 
or nomination, os Toice or assent iu the choice^ cU^tion, preseut- 
atk>n* or nomination, of any fellow, scholar, or any otlier (K'l'&oii, 
to iiavc room or pLoce in any of the said chuiX'hes, collegco, 
schools, hospAtaJs, h:dls, or societies, slmll have, I’oicive, or take 
any money, fee, rewardv or any other profit, directly or iiidU 
rectly, orshall take any promise, agrecnienl, coveiumt, Imnd, oi' 
oth^ assurance, to receive or have any monevs lee, vewaid, or auy 
oriier fMTofit, dirtxdy OP iodirt'Clly, eitlu r to him'-tllOr to iuiy of 
his h'iends, for his voice, assent, or consent, in electing, cluH>sU>g, 
presenting, or nominating any olBcer. fellow, scholar, ca- oilwr 
person, to hare any room or place in any of the imid societies; 
then^ and from thenceforth, the pliu c, room, oi* oHice, uiiicli 
suclk person so olVeniling shall then have in any of tite said 
ehurdies, colleges, schtwils, halls, Ixispitals, or Kuciclics, shuU Ik.* 
void AS ifiic were naturally deal!. $ 1,^. {k} 

And if any fellow, otKcer, or scholar, of any of the said HOii- 
‘Aties, ’'Or ocher person having room or place therein, sliull di¬ 
rectly or inclirectly take or receive, or hy any device or ioeaits 
contract or agree to have or receive, ajiv money, reward, or 
proAc whatsoever, for the leanng or I'csigning up of tlie same 
nk room or pl.'ice, for any othnr ti> be placed iu the Miliie; Im 
chftlf Cbrf«int luid: lose double the sum of inoncy, or value of the 
•thing so recoivctl and taken, or agrm! to iw rfaccived hih) taken : 
and hvefy pcison by whom, or mr whom, any moneys gift, or 
iW ar d-'aB afaresaiil slmll bo given or ngrt^id to l>o paid*: olioil 
Isfrinrapsblfrof^thnt'plaoe or rcNinl for .that time ear timu. § 3. 

Andjibr the more'sinoen^ election, choice, pififsentatiaii, rand 
fXMtiidation of' feUowii^ scholars, officers, aitd .othcar< peraons to 
ihave^roont df in m^ of the aaid churches, cotteges, halloj 
^cfMtola^ hoAt^taa,''and other like ^societies; it is further 
enacted, Khht'Ml the auch clectioiv 

Or kiohiineitaka had^ ioe weHiwik^praseat act(E as<Ui0.ordGn< 

lUtd ' Btatetarbf 'dier sahuri phices ’ocaiocrfiing^jaDcht eketidn, spra- 

tui } . ..i f *—.iiit .m*! hiJil.n.i'.u... 

(k) See ^TarfieOrafa, (?. 



dnuiiai 

sematiwr^ or rt<>mmnik>n to' Ije’featlyisbaH'riien and there.be 
phblidy read: on tliatierery pei-fton in whonn defiluk 

thereof-shall l)e, shaU (brfeitwid lose’the sumof40/.f half to him 
that shell sue, and half to the use of the society. 81 ii/. c.G. §4. 

' 16 . ^ievernl foumlers of colleges have, in tlieir statutes for 
the goycniment of tlie said colleges, given a certain degree of 
preforence, in the election of schoinrs or others, those of 
their own Ulood: concerning which there hath been much 
dispntc. It is conteiuled on one sule, that by length of time 
all relation of kindred must necessarily wear out; on the other, 
that this cognation still subsists, and may subsist indefinitely. 
Ot! Inlailf of iliose who claim as kinsmen (although from the 
time of the hnindation of the respective colleges they mav be 
s'lipposeil to bc^ not nearer now tlian the tenth, twelltli, or per¬ 
haps filh'enth th'gree the common ancestor bv whoin> they 
dediico tlicir relation to the founder) it is urged, that no length 
oftinte can ntferly extinguidi their kindred: that no limila have 
ever bci*n s(?r to ctnisonguiniry by any law whatsoever; particu¬ 
larly, that by the inunici]Kil laws of tliLs realm, in the succes- 
s‘h)h lt> inheritance's no boundary is limited, but lands descend 
to the heiiN of the first purchaser in. mjimtum; and that by tlK 
college stattUes i\o linnlntion is intended, being general, in this 
or the like form :—“ Volunuis, qutKl in omni electioiie scholarium, 
** fuTuris temporibii.s facienda. principaliier et ante oumes alios, 
** illi cjni sunt vcl crunt tie. consanguinitatt-* nostra aul genere, 
si qiii tal('> sint, uhicinuiiio fuerint oriiindi, diim tamen siot 
** rtqw'rii luibiles ei idonei, secundum conditiones superius et 
‘‘ inri-nus recitaias, sine aii(|Uo probntionis teinjwre, &c. cligou- 
ttir.” It is contended, on the other hand, that it is abeoifitely 
neci'ssary that .some, linitlatiun sluiuld he fixed, otherwise such 
atntiite must defeat its own intention. As all collateral consan- 
giiitxitv consists in being derived from one coinuum parent) if 
this consaiigrtinity knows no Iwunds. all mankind arc witlioqt 
doubt kinsmen, because derived fi-om the same original ancesuw. 
Ak, for instance, dtcconunon stock of tlte founder and'I uh uephew 
is the founder’s father; tho common stock of the ibmulor ortd 
his cvmsin gemeui is tlic founder’s graiulfotkcr; of him and liis 
second cotisiii is his great giqsiuifathcr ; uml so on : all these ore 
confosscilly Ins kinsmen, and yet all derived fixjm tlifibrent com* 
mon stocici. But unless tliero l)e #»nic jjei’iiMl lo slop by 
the same rule that the cfufimou stuck oiay be anssumetl .iheec 
generAtioni idH>ve eiUicrbf tlto related partiesv.it nmy be assumed 
tlifoe hundred f wo may oMend to Noah, Dr>to,Adaif>iiAitdutu»l^ 
him tho'Stlri)a'oi' umversid ,oansjiagui«ity.'^T-bAt^by tlier ^ivil 
law'V aU'ixxioU'Of oona»agaihitr is extiuguisU^de Jrttdie. (#«lh«»t 
nfw thu Mnth i 'lainulur- to phich. iS'ihf^. law suoce^ 

sions eKtabludted by Uwt present kti^ of Prussia; who in his 
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fottHding;tthe>r opinion otr if^“ 
d«Me oftho80''^i|h*'iBff.9r'«dd aAso on' fmhvtiiUtncd! 

tbiAt irauld’Atiov, oomm^iiiity sbdnii^ be' so 

oxccedingly mnltijpiMas it wtnild be,^to-tfte absmute i^aat^idiit 
of the freedom or eJeetiona} if sitdb dsims were adiOitttfd^” 
in the year l^&l, during GrotnWelPs miirpation, the saMe 
(question was broo^t before the committee of the house of 
oomnons, for regtmitHm of the two univer^cies, and the ddlHges 
of -fiton 'ttid Winchester, probably with a view to tie*e8tabKiK 
dtraidimited prefier^ce kindretl; but all they ooukl obubt 
waoi Oft order for a^incnting the ntitnber of 16 lciR«neu, 
bliahed by l^hop Ooopor, to ^ in lx>th socikies; with apvovitu» 
that if anore than twenty had alreculy crept in, no more snouhl bjs 
admitted till the number was reduced to twenty. 

' Nevertheless, at this day, it must lie acknowle<%ed, by wliat- 
soever means it luitli happened, tliat tlmugh tlie annual reatrictkm 
of twotn foe sa'd colleges continues in use, }ytt the total rostric- 
tiiMi of 16 (mr 20) has fallen into oblivion. 

. And «s the limitation of mnnlier in the said colleges hath l)een 
aMompteil, so in die college of All Souls in the said imiversity, 
fomsdedby archbisbo]) Cbiclielu in tlic year 1438, it hath b^n 
eodeavourod to obtain a liinitntioii in the degrees, for foe rcasbiis 
above expressed. Hut in the cases that have l^n determine^ 
by die seventl visitors, no certain ])Oundary hath been yet esta* 
bttshecli the same having liecn adjudged on the partlcnkf dr* 
cnmatances of each case. Biackst. on CoUoteral Co/MdR^mir^r. 

So that it seemeth still to remain a matter of great dbubt. 

[ 460 ] For, as on tlie one hand, it could never be the founder’s intcntioil 
to fiU the coH^^e wholly with his own kindred; so, <m the other, 
as he lamself lies lieen silent in .that respect, it is dilticalt to 
at what precise i)eriod his particular rejj^l to lus own family and 
rotations, however distant, should entirdy cease. A limUation in 
point ol' number secmetii to be most apposite, as woa directed 
by insbop Oxyscr in the cose of WyiktujaKS foimdarions, in some 
kind of i^ponion to what may be suppotedj or from foe regi»- 
tera of foe respective colleges may oppear, to have been in foe 
founder’s days, or within an age or two afterwards; for sd foe 
fomider’e^wh^e imtitotion will mkc cffoct: Chatis, for the greater 
pact foe soeiety-ilid co»aist ef pemons deoted out of the nbblic 

huge, or otborwise ^aeoeding to the restrictions of tne re* 
^[KBctive foBudationsi and at the same time a reaacmahle regard 
^dl4iebed>.4o» fooe« who eaa prpve themaelvea. of the feunoer’s 
kicdrad^ .alfouwgb^muitfe be owned, at foie foattbe^u^ 
pmtM»'foiacaMi^8o«dMW^ e^^/drop olldm tofob 
mass. ’-A/. V 

There is in human nature a desire of immortality, which ex- 



pao^ nan 

xv]|gbt^ tQi Mye in tunl to tnwunititb it»h«a^iaaee x» 

tl} 6 m a.% ^}^^f^ <Ji 8 t«ice; jmtl; thoee .the other 

gw in. <Wlvi^ theic podigiee throi^ «. law 6 «Hes d' 
the .hi^'r they ctin ascend* w more honourable 
it is e^r^mea* Even that exc^eiitauthor, whom tlie above 
stofc .of is taken, who ar^es incontestably for the ne- 

limitation, yet in his dedicatzon of the charters 
cQC^I^tents ius .patron, on teing, “ die defender of those liheities 
01 wj^ch Ids aftcestor attest^ the execudon f* winch atfiest- 
atipn was ioiig before tlic foundation of any of the coUegra 
whvein the present question is agitated. Many nolde fitmilies 
of this kingdom boast of their descent from seme of those heroeo 
who caiYie in with the Norman invader. The inhid^itants of 
Wales ascend fiirtlier, into the Saxon period; when tiieir j»o- 
senitors .chose /atlicr to lose their country titan their liberQr: and 
tl^y still endeavour to preserve tiieir genealogies, althoi^h the 
ret^oti thereof (as it seemeth) iiath iieen long since ibroott^; 
which most proliably wo-s tliat upon their return each mm» 
luiglit be able to deduce his title to hisowm estate. The Jews, 
for a longer term, have been solicitous to keep up the distinedoa 
of their tribes; partly for a like reason, aiul partly that they 
bp able to osccrtiiin die descent of their ex|x>cted Messiah. Tm [ 491 ] 
la the time of king James tlie hist of Kngland, Mattered 
that prince on his l>eing the 108th king of Scotland lineally de- 
sceuued of one stock; which, according to a reasonable oom>^ 
putatljon,, would carry us up almost as ihr as the days of Solomon 
(the great onccstiir of dial inonanh, as one would be tempted to 
coupludu from the court writings of those times). — And the 
more chimerical such cakulutions may be, so much the more they 
(iemoustrate die honourable esteem entertained diei^eof by man-< 
kincl, where they are real* 

17. Ey the 13 & 14 C. 2. c. 4. and the 1 14 seas. 1. C. 8 . §U. Perwins 
AU masters, and odier liends, fellows, chaplains, and tutors o£ or elected 
in any coU^e, hall, libuso of learning, or ho^ital, and mij 
public protusaor and reader iu ciUier of the universities and in ftUon of 
every college elsewhere, who ^wU he incumbent or hove poo* wnformit.r. 
.session of any mastership, headship, fellowship, profossoris place, 
or. reader’s place, sliall, it or before his fuimfesiem, subecrim the 
dedaratiqu or at^pwledgmeat fcdlowinfp before the viee-chair^ 
cellor or Ids depuw: “ I| A, B;, tlo de^are, that I will conform 
“ to the of the chtodh of England, as k ht now law 
“ establifoOTr upon , pain, that every of dw pmnons nforesedd 
faiUiig ip 90 ^ fubaertpdon, #idl lose forfekv^mh respective 
masteis^^lMSMiipi MonSyw, iwofemc^ p*#ee, or reader^ 
place, and shall be utterly disabled, and p)so /heto deprived of 
vou I. H M 



thip>taiDiHt oiiditlie«ame:«ha]lbe voidf t6 if sucb persoaso-fitiUng 
dead, rt 

(iBitt by tho 2 G«S» C4 3Ij § 8k Pei'sons who had omitted to 
sutebt'ibe diesain^^ bef<Ht) the vicQ««liflncelloL’ as aibresaUh were 
indeftiulfiedt provided they shotild then subscribe (wfcirc Dec. 95. 
1799. 

Heads of 18, By tUc nioresaiil statute of the 13 ;>{ l-l C, 2. c. 4.. h^very 
coiiegt*^ to governor or bead of any <>f the &iid colleges or Italia, shall, within 
month ncxi after his election or collation and admission into 
artictes.and iKo Same government or headship, openly and publicly in the 
the ix'ok of churcli, cltaijel^ or otliet* public place of il»e sajne coUf^c or liaJl, 
common jjj presence of the fellows and schobii's of the same, or 

die, greater {^irt of'therff then I'esidcnt, subscrilx; unto the nine 
and tliirty articles of religion niontioned in die statute of 13ZI/4>. 
(v )9«and to the lxx>k of conunou ]>raycr, and declare his nn- 
' ' h^igtlt'd assent and consent unto, niul upproliatioii of, the said 
fijlicles and of the same book, and to tile use of all the prayers, 
riles and ceremonies, forms and orders, iu tlie snid biK)k pre- 
[ 492 ] scribed and conijunod, acetuxUng to this form Ibllowing: “J, 
A*B., do here declare my imfeigned assent am) consent to all 
awd ever}' thing contained and prescribed in and by the l>ook 
intituled, The book of common prayer and adjninlstratioii ot 
the sacraments and other ritics and ccrcuumies til tl»e cKuvcb, 
** according to the iwjge of ilie cliurcli oi' Kngland ; together 
“ with the psalter or psalms of David, poinUxl as they arc to he 
“ sung or said in chm clje.s; and the form or manner of making, 
“ ordaining, and consecrating of bishops, prk'sts and deacons,” 
And all such governors or heads of the said collides ami halls 
or any of lliem, as shall Ik* in holy orders, shall once at least in 
every quarter of the year (not having a lawful impediment) openly 
and publicly rt‘ad the morning prayer and sci-vitx* iu anti by the 
said book appr;inted to be rwal, in the chiircli, chaprl, or other 
public placti of the same college or hall; nptni pain to l(M<e and 
be su.sjMaidcd of and from all the benefits and profits IxJonging 
to tl»e same government or headship, by tlie s|,)iic<*, of six months, 
by the visitor or visitors of the siiine college or lialJ: and if uijy 
governor or bend of any college or hall, sus|X‘ndcd for not iul>- 
scribing unto die said articles and book, or ibr not reading the 
morning proyer and serviced ns ufoi'esaid, simll not at or bt^fure 
theend NX months next after such suspension subscribe unto 
the said articles aud hook, and declare liis consent thereunto as 
aforeaaUl, dien such govci^ment or heudslnp aliall be /ucto 
. void,. 4 17.1 • ; ,. 

AiKlaiWkf t, tbed^ G* 9. c. 13. AH heads and mondiiciVirof ebl- 

being ,of the'IbundatioBk or having wiy, tsdiibitioa* of 
eaUiv/utd of age^ ahdjall peysons teiKjhiog pupils; and all 





Iversons in general ntiiftittfcd to any office, in such eoHege, 
ecclesiastical or civil, shall (within six months after their ad¬ 
mission, i) G. 2. c. 26. § 3.) take and siiltecribethe oaths of alle¬ 
giance, supi-eniaey, anti abjuration, in one of the courts of West¬ 
minster, or nt the general or (juarter sessions of the peace [§ 1.] ; 
on {)nin of being disabled to sue or use any action; or to be 
guanltan, executor, or administrator ; or capable of any legacy 
or deed of gift; or to be in any office ; or to vote at any election 
for members of j)arlianient; and to forfeit .500/. to him who 
sliali sue. ‘ [§ 8. Confirmed by 9 (?. 2. c. 31. § 6, 7. and c. 26. 
§ 5, 6.] Ami if any such liead or member, being of the foun¬ 
dation, or Imving any exhibition, of cigljteen years of age, shall 
neglect or nffiise to take and subscricK the same, or to pro- 
<lucc a certificate thereof under the hand of some proper officer 
of the respective court, and cause the s;\mc to l)e entered witlun 
one month in tlu' register of sucli college or hall: and if the 
pei*»onh in whom the right of election shall be, simll neglect w 
refuse to elect another for the space of twelve months, the king 
bhall nonunate lo such place vacant [1 (i. 1.^/. 2. c. 13. § 12.]; 
ami if the person Inn'fully authorised to julinit, shall n^lect or 
refuse to admit such ]X'rson so nominated bv the king for the 
sjiucc of ten days, the hx'al visitor shall admit him within ohj? 
month ; and if he shall ri’fnse. the king’s !>eTirh may compel him 
hy raandamvjs. f f>i. § 13.] 

And if it is a r/nV olfux' (not m they shall more¬ 

over, by the 2.'» . 2.r. 2., on the like pain as atbresaid, witlu’n 
tln\»e Tiiotuhs after ihrir adtnis>inn, receive tlie sacratneiit In some 
pnhiir church on he l.ord's day. immedi.itcly after divineservice 
arul sermon : and, in the eourf where, they take the oaths, shall 
first deliver a eertifieatu of surii tJicir receivimr, under the hands 
of the minister atul churchwarden : and shall then make pr<H>t*of 
the trulli rljeivof hy two witnesses; and shall also, when they 
take the said oaths, make and sal)sci*ilx* the declaration against 
transulistiiniiation. 

Ihit then* is an indcmiiilying clause in some act of parliament 
every two or tlireo years; pwvided Uiey comply ^vithin a time 
therein limited. 

20. lly the same statute, 13 & I t (\ 2. c. 4. Xo fonn or order 
of common prayers, .'ulniinistration of sacraments, rites or cere¬ 
monies, shall l>e o|ienly usetl in any cliuivh, chapel, or other 
public place of or in any colit^e or ball in either of the univer¬ 
sities, tno colleges of Westminster, Wincluster, or Kton, or any 
of tlicm, other than what is prescrilxxi or apjwintetV to be used 
in and tty the book of common prayer:——Provided, that it 
shall be lawful lo use the morning and evening prayer, and all 
otlier pra^ters mkI services prescribed in and by the said book, 
in the clmpcls or other ])uhlic places of the respective colleges 

M M 2 


make tlia 
subscrip, 
tioru, a<i 
other per¬ 
sons quail- 
tying for 
offices. 


[ 193 ] 


Comutoii 
prayer may 
iw iiscst ill 
Latin. 





Common 
prayer be* 
fore scr- 
•mom ot 
lectures. 


[ 3 


Divine 
service in 
generaL 


T*hc holy 
com mu- 
nion. 


^Surplices 
and Iioodv. 




and halts in boHi the oAiversitiefi^ in die ooUotcs uf Westimnst^, 
Wtnchestei^y <md Eton, 'and in Uie convocutions of tlie clergy <if 
either pty>vmcis in T^ratiiu ’ § )7, I is not said of what trdn&» 
Mon.) (S) 

- 2L Anti by the sninc statute, at nil pmes when nny scrnidn enr 
lecture is to be preached, theconiinon prayers and service in 'snd 
by tho book'of <^:>fnmon prayer appointed to be read for 'dial 
time of the day, shah l)e openly, ]nil)liciy-t and solennily read by 
some priest or deacon, in the churcli, chn]H‘i, or place of public 
wor^p whei^ the .saiil sermon or lecture is to be preuclied, 
before such seniion or lecture preaclwxl; and that the lecturer 
there to preach shall Ix^ present at the reading tbereof:*-**^ 
Provided, that this sliall not extend to die university chtivclies in 
the universities of this realm, or either of diem, when or at such 
times as any sermon or lecture is preached or read in tJie said 
churches, or any of lliein, K>r or as the ])uhlic luiivei'siiy .senuon 
or lecture; hut that die same sermons and lectures nuiy be. 
preached or read, in sucli sort ami manner a.s the same liave liecu 
herett^’ore preachtRl or read. § 22, 23. 

.22, By CVui. lf>. In general, in the whole divine seniec,and 
ndmiiiLstration of the lioly comniniiion, in all eollege.? and halls 
ia both the universities, die oixlcr, form, and ecr( njouies, shall 
be duly observed, as diey are &et down and prescribed in die 
book of common prayer, widioiit any onii.ssion or alteration. 

28, By C’(tn, 23. In all colleges luid halls within liolh the 
imiverstdes, the masters and fellow.s, sucli esjacially its have any 
ptiptk, sliall be careful tliut all th('ir said pupils, aiul the ro.st 
that remain amongst them, Im; 'veil brought up, «ml tliorougldy 
instructed in points of religion ; and that da y do diiigentJy fit - 
quent puWic service and scrnioiis; and receive die holy txun- 
monien, W'hicii we ordain to be Hdiiiinisterid in ail such colleges 
and halU the first or second Sunday of every month; requiring 
all th^ sakl nKisters, fellows and scholar.s, and all tlic rest of the 
students, officer.s, and ail <iilicr die w rvunui there, .‘*0 to be or* 
dered, tliat every one of dtciu .sliull comiuunicnti; tour tiines in 
the year at the leuat, kneeling reverently and decently iqHin Uieir 
knees, according to the order ot the conuminion [took prescribed 
in that behalf. 

But by^ die rubric in the book of couimon prayer* in catliednd 
iM coHwiate chunebes^bere dicre are many pricatts ami deacons, 
they RhaTi ttirtecciTU thecommumfWi with the prt^t every Sunday 
at the least, cxcqrt ’they have a rtiLVonabte Caii5»e tothecofitrarv. 
,, SH. CiAi. 'lT. Afl tntwtCTs rend fellrtws bf colh^cs or halls, 



;ufttverfliuc» 'of Oxford and Cambridge itwy celebrate 
divtae service in iknt 4^p8l^ notbeifigpar>8h<.oht»'cheii.(except the 
holy communion), in Greek, Latin, or mbrew* >2^ 3 6. 



nndinii ;thoScholars docl studeats in* either .of the univei^llleS) onsolcnm 
shtill in. their dmrohcs ami cimpcls, Upon all Sandayv iu>h<iay 9 , 
andthoir eves, at the time of divine service, wear surplices, ac¬ 
cording' to the order of tlic cluircli of England ; and such as are 
graduates, shall agreeably wear with their surplices such hoods 
Uftdo severally appertain imto dieir tlegrees. 

25. }Jy the 1 J'Mz. c. 1. § 25. and tlie 1 I'K c. 8. Every person Oatiis to be 
hefhre he slmll Ik- preferred to any degree of learning in either of 
tlio universities shall take the oatlis of allegiance and supremacy, to Xgr^ 
before tlic cbancollor, v'ice chanctdlor, or their sufficient deputy^ [ t 95 ] 

264 [By 55 Ow. 3. c, 184*. [Schedule, Part tlte Fii’st, tit. [Stamp 

every skin or piece of vellum or parchment, 
or sheet or piece of paper, on which any matriculation in the 
tiniversities shall l)e written or ingrossed, shall l>e paid a stamp 
duty of lA And for the register or entry of the di^ree of a 
Iwichelor of arts in the unTV4;rsities, if conferred in the ordinary 
cotir-^e, SA: if otherwise, 5A Of any other degree, if in the or- 
{iinni'v eoiii-MN (iA; if oth<M*wi.se, lOA And lor the certificate 
[or t(?>tiin(>niiil j of ilie admission of any person to the degree of 
n h}trl»el(^r ctf arts, a duly of 3A is to lx* paid; and for oi^y other 
ileijree 19A 

27. Kvo-l 3.C. 15(1. § 2. F^leven printed copies of the wliole [Books.] 
<»f I'very lK»ok, niul of every vt^liime thereof, upon the paper on 
wliieh the largc'.t mmiln'r or itupression of such l)ook shall be 
printed Kw sale, ugethcr with all maps and prints belonging 
tln reto, whiclt from and after the passing of this art (Wr. July 29, 

181^.) ahnlUM’ pn»trff nmf pnhlinlirfl (3), on demand in writing 
h’h at the jiuhli'«her's place of iiho<le, at any time wthin 
l‘> montl»s next afti*r ])ublicntion ther(x>f, uivder the Iwmd of 
the. wureliousekceixr of the company of stationers, or of die 
librarian, or otlier person thereto authorized by the persons 
of IkkIv {K)litie am! corporate, proprietors and managers of the 
libraries folhnving, iHz. the* British Sif^n Bodkian 

library at (Xrfiyrtt^ publle library at C'ambridge, the library of the 
iaenhy i>f ativxxates ut I’klinburgh, the libraries of the four uni- 
vwsities of Sa>fland, 'I'rinity C’ollego library and King’s Inn 

( 5 ) The paralh’l wor<U in Hda/f. e. 19. § .'5. (which Bcems virtually 
BUperaetied by the above provision of 5t* O. .3.1 wen' Iield to mdke it 
necessary for the printer of a book composed sUlor dio pasriog of ^e 
act, ttod jHiblislwa for the tirst tiujo after da? composition, wluch 
bvok is, printed and puhlishud \'iU» the, consent oi the proprietor of 
the copyright, to deliver a copy u|mn the, best p^pe^ to the ,vvare- 
housekeeper of the company of^ stati 4 >ners, for the lise ot the library 
•>!' the inuvi'r.sity t)l' (^<iiuhr'ulp<\ notwithstanding the title to the copy 

rtf *uch book, ami the Consent of the* proprietor to its publk attpit be 
hot!' rntortxl in flu* regiwtur hdok of fho sahi company. ‘ • 
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UbraiT at Dublin, t>r so'mnny 11 copies as shall be fespect* 

ively aeinandfed on behalf of such libnirieS respectively, slmil be 
delivered by the pnblisher within one month lifter demand nuule 
thereof in writing to the wareliou.sefceepei* of the stationeri,' cinn- 
pany; whicli copies he shall receive nt the company’s IwM for 
the use of the library for which such demand is made witliin 
such 12 months as iiIkjvc, ami slmll within one month after nny 
such Ixwlc or volume is dclivcreti to him ns above, deliver the 
same li>r the use of such library, and if any publisher, or such ware- 
houseket'per shall not olwcrve the direoiions of this not therein, 
and shall make defatiil in not di-llvering or receiving the siiid 11 
printed copies, he shall forfeit, besides their vtdiie, the sumofii/. 
for each copy not m) liclivercd or receiveil, with full costs of suit, 
the same lo be recovered in an action of debt in any court of 
record in the united kingilom l>y the person or ]iersons, or body 
politic or cor|>orate, proprietors or numagers of tin- lihrnrv for 
the use whereof such copy orct)pies ought to have hern di livend. 
§3—7. contain fu llu-r provisions in suppi>rt of the above.1 
And by the 43(?. 3.r. G9. (winch imposes a dutv upon paper), 
paper used in priming books within the univer-.ities in tin* Latin. 
Greek, Oriental, or norihi'rn languagt-s. shall have a drawback 
of the said duty. [Sch. C. tit. 

ivioung. yS. By the 13 & 14 f.'. 9. c. 3:L § 3. (wftich after several con¬ 
tinuances expirtfd in the year 1692) it was cnactetl, that no ]>ri- 
vate person whatsoever should print or cause to lu? printed any 
book or parnplilet, unless tlie same should Ik? firiet entered in tl»c 
book of the register of the company of statioiu rs in l^mdoii; 
except acts of parlianicnt. proclamations, and such otlier books 
and papers as should lie ap|K)inted to be printed by virtue of the 
king’s sign manual, or uncler the hand of one of the i<?cn»tavi€S 
of state: and unJcsss the* same should be first licensed bv tbc 

w 

Reveal persons therein directed; that is to say, all books eon- 
cetrtlng the common law were to l)c printed liy the* idlownuce of 
the lord chancellor, the lords chief justices aiul lord chief baron, 
or one of tliem ; of history concerning the state of this realm, or 
other books concerning any affairs of state, by one id’fhe secix?- 
taries of state; of heraldry, by the appointment of the carl 

[ 496 ] marshal, or if there should he no carl marshal, then by two of 
kings of arms; all other liooks, whether of divinity, jftiysir, 
pbilosophr, ofotfier Bcfence or art whatsoever, by the nrclibwho^) 
,of Cantcrhiiiy, or ln$h<ifi of liOndon, or by ihcir appointment 
respectively,* or,'hi the universUles, by fire clmnctdlor or vice- 
chaficellbr there, provided timt the sliiil chancellors of* vice- 
chancellors fdiould nOthneddle either with Itooks of common law, 
or matters of state or govcrntnctil, nor imy Iioofc UiC right of 
jiTUiting whereof soWy and pmperly belor^sd t<y any jiaitfcidar 
pcrioii. And dtt printers went? to wt 'tMtir ifatrtcs, rffid dcchfrc 



nutl^rv if TVa^ prgy 

nav«rtiielc*i»$, lhat nqU^ii^ therein, shouW, tatood to iiifvmge ajiy 
tb« rigUts ami privilegts of either of the sj^uJ universities, 
touebiug Ujje Uctm^ing or printing of books tlierein;. nor should 
eKteJitl to preimlice tiw just rights and pririlcges, gmnted by the 
king or auy of his royrl predecessors, to any person or persons, 
umler .iIk: great seal or oth(;r>vi>,e, hut that they aniglii exercise 
suoij riglits luul privileges according to their respective grants,. 

VVhiiL those privileges are, came to be considered in die caso 
of Thwiofi ISa-shil and Jiu/nrl ihushUi adminlslraiors (witli the 
will aunesed) of Jo/tn liuskeUt plaiiuills ; and the chancellor, 
masters, and scholars, of the miivcrsltv of Vambridtje.^ J(mph 
JSi'iUfunu^ and Ckorlcs JJalkurst^ defendants; M, S'ii G, uliiclt 
was a» follows ; 'I he plaiiiLllls brought u hill in the court of 
chancery, for uu iujuuclion lo rcsti'ain rile defendants iVoiu printing 
or M'lling a l) 0 (ik, inlilied, ” An exact abrbk/ou.nt of all die acts 
“ of parliameiil lelating lo the excise on hcer (and oUier exch>e^ 

*• ii!>io liiiuors).” And on the licaring of this cau.se, Jan. 3i>. 

Vi IS, the lord cllanceDor ordered that a case should he state<!, 
for die o]>iaion ol‘ the jialgcs of lac court (»f king’s licnch, upon 
die scver.il acts ol pariianicnl, letters [kiient, and grants of the 
cn>«a, iu^i,sl^ (i on by side, and any otlier letters patent 

apiK'ariiig ujHm recortl relating to the inaltcrs in question be- 5 

t.Hei’u die pavii»?s.-The sevcrid loiters patent insisted on 

by die piaiiililf'' in .support of their claim as the king’s printers, 
to (ho hole aiul c.xcluslve right of printing and publisliiiig all acts 
ol' parliiimcnt or ahridgmenU oi' acts of parliament, bear date 
Ap. 'd'S. in die. /ii’sl of IaI. the sixth; Dec. 29. in liie first.;of 
♦pk’eu ^larv ; .Mar, 24.. in tlic lirst of Uizabetb ; iScp, 21, .ni tlte 
ainetwuUi of lOlizabclh; Aug. b. iig.the thirty-first of Uizaheth.; 
i)4ay lU. ui tho first of Jiunesiiic lirst: Feb. il. in the fouvteeiub 
of jjuttea ibe July 20. in the third of Charles die first; [ 497 ] 

,S(;pt,. 24i. in lltc elcvuutli of Cliarks tlie first; Dec. 24, in tl)^ 
iwvuty-seventh of C-liai'lcs tho second ; and OcU 13, ut the twclftlii 
of Anne. 'I’hoy expressjy gnuit the sole power of printing afi 
aitd all sorts of abridgiuents uf all and siu^t^ar statutes and acts 
ttf p;u:iUnwnt, and pr^bit all ydier pa-wnis tp prittt any volume, 

IsHAk, or work, of wUkU tlic printing wus tlicreby griuitcd, Xfie 
usuito and intere»tt granted by die spid letters patent bccajHc 
ui John Uaskeit, fatiicT of dm now pUiipttfis; o^d is, now 
vcstctl iu the plaintUfi:, ;\s jidministi’ators ip .their f^d father 
Itifi will uiiiltixcd: and die pluililills have btjen lavqni and 
into the saitl >of bis prjutei:.; X'bjj case furdv^ 

stated, tliat iHe ptauUdhi and oUicr printers to his 
{Iiis.royid prtxU“ces6m> have, by virtue of the said leitei^ 

4p Uiem rospectifedy gr:utie(\, fi'oui time tp 

actsetf pwrJiwuept and nbdugu^’Wts vof aot* ♦>! 

M >f I 



m <iui^ 

4mj .m4; l w. ty 

patent. And the plQj^tiijil QliM^thftMl<srigh£AC.pt4iltiagl4^^ 
of exclusive of,all pother persons, during tlie tenn 

g^Ht^ by yife kiM lettefsj^mt.ot' the i2th bf ([u^eri AtirieJ ,, 

■ Xhb deffeniints foiihdfea the^ claim iipoh the Kcvcfiil letlW 
patent anil act of pai^iamcfit. following r King llftn. HU' 

letters patent, July the 20th, in the 2eth year of his reign, 
him and his heirs, granted licence to the chancellor, masrdt^ 
and scholare of the university of Cambridge, that they and then^ 
sncce^rs for ever, hy their writing under the seal of the siiin 
chimeellor, from time to time might assign and chuse and IM* 
ever have among themselves and uithin the universitjn aitwesriid 
always remaining and inhabiiing, three stationers ami printed 
or venders of l>ooks, as M'ell aliens and i)Om without, as na¬ 
tives and born within his said majesty’s obedience, having aJuV 
holding ns well hired houses as houses of their own : w liich Said 
stationers or printers in form aforesaid assigned, and any of 
them, might lawfully there print all manner of books approved 
or which thereafter should be approved by the said chancellor 
or his vice-chancellor and three doctors there; and its well those 
books, as other books printed whcrcsojwer, as well w ithin his 
said majesty’s realm as witlmut, so as aforesaid approved or to 
be approved, miglit put to sale, as well within the said univei^- 
sity, as elsewhere within tliis kingdom, wheresoever they shall 
please. 'Hie statute of the 13th Eliz. confirms all lotteis patent 
[ 498 ] granted to tlie said university, 15y letters patent dated fith 
Feb. 3 C^. 1. reciting the said letters patent of 2()th8., 
and the said act of parliament ol* the 18th llfh. and also re¬ 
citing, that since the said act of parliament, divers letters pa¬ 
tent had been made by queen Elizabeth, king .fames thi* first, 
and his then majesty, granting authority to print disers and 
sundry books, and prohibitin'^ generally all other perBons to 
print the same ; and also reciting a decree in the oomt of star- 
chamber of tlie 23d June 28 EHz. and a proclamation of the 
25 Sept. 21 Ja. 1. inforcing the same; the king confirms die 
right granted by the said letters patent ol’ 20 Hen. 8. to the unl- 
v^lty of Cambridge, notwithstanding any grant or prohllutibn 
contained m the sixbS^nent letters patent or any of them, 

questipoB upon this cose ait;, 

1. tii&.pl^nti^ oirc iutitlcd to Uic sole right of print*' 

ing acts of parliament uqd abridgments of acts of 
exclusive of all other persons, during the term granfed by the 
s^d 'mt^t dated Oct. 13. in the 12tii year of the reign 

of qtteen Artn^. 1 

2. ^J^Ti^berMhe defendants, the chancellor, masters, and 
scholan^rf/e iifriivcrsily of Cambridge, by virtue of the grants 
and act* of parliament insisted on by tlie said defendants, or 



case' firsi ergiied iii.Ijfliclia^af.tericp J7^5,,by' jjlr. 
Cpivyiis.fqr tqe plaiiiLiffs, and Ajti’.JNoe) fwr. tlie defep^nts..Tlt 
wa? af^^iijtd 4: pccpnd time in Michadioos terni 1747, by Mf, 
Cjqnc^ fqtr tlie plahitifTs, and sii* Uicliard tlnycl for (lie defend¬ 
ant* It was argued a third time m Hilary term 1749, byl^Ir.. 
llpmc for the plaintiffs, and Mx'. Henley for the defemlan^. 
U tlien stood for the certificate of the judges; which , having 
been put off fixr several years during,thc life of lord chief jusuce 
I^e, Uhj parties did not apply to have it a^ued ^ain ''ylijlsjt 
die Jord duef justice Ryder lived: but in Trinity term 1758, 
they applied to have it set down fin further argument in the 
next M>chaehn:is tonn. 

Before it canieon, tlie court ordered cojiics of all the above- 
menlioned letters patent, acts of parliament and iiLslrumeuts to, 
be left with tlienu T'bcy also ordered copies of the eluu'ter.,^ 
llie stationed of Lunilou (.»f the Ith of May, 3 4 and 

the grunt to the university of Oxford to print law Ijooks dated 
the I2th of Aug. !> (/, 2. and the proclamation of the 25d»' pf 
Sept. 21 Jn. I. against the disiirderly printing of books;, and the, 
several tlecrocs of tlie court of star-chamber relative thereto,, 

On Nov-17. 1758, it was argued by Mr. Corny ns ibr the 
plaijititl's, ami Mr. .Solicitor Genei'id Tuvko for the defiuidants., 
And soon after tliis hist argument, the following certificate 

wasimide: ^ ^ 

ITuving heard connsel on both sides, and considered of wus 
case, w'c are of opinion, lliat during the term granted by . the 
letters patent dated the 13th of October in the 12tl» year of die 
reign oi tjneeii Anne, die plaintiffs arc cntitletl to the right of 
printing acts of parliament ami abridgments of acts of parlia¬ 
ment. exclusive of all oUicr persons not audiorized to print ui^ 
same l»y prior grants from the cwwai. ■ ‘ V ' 

But we tliiuk, that by virtue of the letters piitcnt btwiw date 
the 20th day of July .in the SCtU yeiu' ol the reign of kli^ Henry 
tlieHth, ami die letters patent bearing date ihe Cdiof februaty 
ill the 3il yciu; of the reign of hing Charles the first, the chan¬ 
cellor, niiLstei’s, and sclunors of tlie imiversity' ol CaiiibruTgc 
are entrusted with a C6ficm*fcfif mifhority to print acts ot parlia- 
mcttfitnd abridgments bf*iii*fil of parliament, within thesflid dm- 
verrity, npon the tcrdis in thtrsardloUcrs jiatcht , / 

;■ \ MANSJii-EW 

Nov 24 1758 T. 
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• Vn .In A lettertirom Mr* JtislycG-Foster ip 
SfacftitoHei w]m> was then At OxtarU» iu wliich'letter was incloscMl 
tlie said certifidUey he says I tliought it would bu ugrceubie 
“ to you ti» hnow Uie issue ot' the cause. Tlw word itttrusled 
“ was inserted by wav of intiinatiou to tlie university, tlwt we 
“ consitler the ptiwer given by the ietters patenU as a trust re- 
“ posed ill that leiiraed Inxly, tor public beiielit, for llic ud- 
^ vanceuieiit of literature, mid not to tie transferreil ujKm lu- 
** ci’ative views to oilier hands.’' Blath. Ihp, \ 


Loud Coke, out of a filial regard to his nfnni matcr^ obsi'n'es 
(i/7Wf. 228.), that the university ofC’amhriilge hatli power to 
print within tlte same ovaies; vt omninuKhs lihron ; witich, lie says, 
tlic luiivorsity of Oxford hath not. NeveriheKss, certain it is, 
that he lived manv vears after tlio (hite of the last of tliose char- 
tors, which grants to the university of ()N.ford alike ]M>\\er ns 
is granted bv the above mentioned cliarters to tlie universiiv of 
Cambridge. 

By letters patent 8 Chr:. 1. Nov. 12. tfu* king gnnus to ifio 
university of Oxford licence to n[)point tliiV( primers, eitlicr 
aliens or natives, residing witliih the univerdtv. <'verv of wfiom 
shall have power to print all manner of hooks {oihniimilim Hhroa) 
not puhliclif prohihlU d, and copies of Ixiolcs, to be approved by 
the chancellor or his vice-chancellor and three doctors (one of 
w'hom lit least to he professor of divinity) appointed by the cIkhi- 
cellor, masters, and scholars for the ixaininniioti of hooks; 
and as well the same Ijooks, as others wheri.'sot'vi r printed withiti 
the king’s tlominions or without, aiul approved as :iforcsald, a« 
well within the said university as elsewhere, to expose to sale 
and sell; and that alien Ixirn printers, employed within llie salt! 
university, shall in all resjjccus he cotisiih'red ;ls natural Iwm 
subjects, except as to customs and Mihsidies. 

8 Cha. 1. Mar. 13. The king reciter and confirms the roriiier 
grant; and further gives leave to every of the university printers 
to employ two presses (notwithstanding u detTve in the stiir- 
diamber 28 Eliz. to tlic contrarj), and to take two npptenfices : 
And ttioreovcr granU, iliat if any of tin? said printers shall, 
under the conditions aforesaid, print any hook in ur,i\- language 
from any manuscript in any library within (he indveiMty of 
Oxford (the same oever having bccti printed belbre); no Jierson, 
without leave of the university, shall presume to ropript the 
s'ame for the space of 21 yeai-<»; and tin* .same privilej^* js granted 
for ten years, as to any Ikiok.s so printed by fm- university' prin¬ 
ters* Wlrich shall be'cotnjKipcd i/c worn, and puhlLsbed ntiy 
master or scholar: tinder paui 'of rpfftiturc bl the sifrrcputious 
bboks in cases, . 

n nW.'l, Mar. 3. Uecidng that alhitytt frbm the‘ first m- 

9(t 


T .4. , 





<SiOUVgSl0v 

irochiction of pnntin^ into Isln^land theft; had been prin’ters in 
t)\e univci^ity of Oxford, who by virtac of the privilege of tho 
fiftinc university (before any charter, inliibition, restriction, or 
limirntion of printing was made) had free power of printing books 
and wiling them (Imuighoiit the whole realm, ns appears from 
many printed l)ooks and iiionuTnents then extant; which privi¬ 
leges were confirinetl by the statute of 13 IQiz. Since which 
time {although in the decree of tlie star-cliajnlx:*r 23 Jan. 2S 
which allows one press to die university, no restriction or limi¬ 
tation oi’ books to l)e there printed occurs, except a general 
provision for observing certain letters patent and commissions 
under tlu; great seal, and certain ordinances for the better go¬ 
vernment of tlu- company of stationers in l^ndon) some ques¬ 
tions baving arisen !a-twecii the company ol'suilioners ami oilicrs 
concerning lUe exercise of tlie mi of printing, certain books ;;«6- 
lu hj o}})trornt mnJ >v< ( /n r/had i)ec.n, l)y leUers patent of queen 
Kli/.abet)i, kiiMj Jainc'-. and tiie then king, pecniinrly reserved 
to be printed by tlic company of stationers and other persons, 
particularly Ixobert and Ciiri''toj)lur Barker, John Hill, and 
Honliain Notion ; and reciting also the letters patent of 12 Nov. 
and 1.3 Mar. S Chd. to the university’of Oxford, and that now 
tli<’ London stationers preteml tltat all ilie lK)oks so jxicuiiarly 
reservc'tl Ibr their printing are books jKihlic/f/ pwhihiU<l , and (as 
suclt) not within the university privilege, wliereby die university' 
printers arc deterred from llie free exercise of tltoii* powers; 
tJtereiln'c the king ratifies and confinns for excr tlie aforestiid 
letters patent, and gives power to the university to make laws 
and orilliumees for the belter government of printing witliiii tlie 
same : ami luiiber doth iiUerprct, exjxiund, and declare, that 
tiiOM.’ IxKiks of what kind soever, pi^cuHarly rcscrverl to be 
printed bv the company of stationeiss or other persons wlmt- 
hoever, aix; tiol, nor ought to be de».*med, books pultlicbj prohi- 
hiltxi, forasmuch as they are rather such as are ctxmmonly ap¬ 
proved for the puhlic use ol' all the king’s subjects; and which, 
if they were publicly prohibited, ucitlier the company of sta¬ 
tioners noi* any otlier persons could lawfully print and expose to 
sale: and therefore that it shall be lawful to tlxj pi’inUn-s, sta¬ 
tioners, or booksellers of the university of Oxford, assigiial as is 
atln'csaid in the nforesaid letter- patent, from time to tijnc fo** 
ever, to print within the said university and die precincts thereof, 
according to the form in the .said letter- patent prcscribetl, the 
siuuc books, imd every bcH)h o! w hat kind soever, continued in 
the clmrtcrs of the stationers of the city ot Ijondon and their 
successors, or of other printers wliaisoever, and so peculiarly 
reservi^l U) the printing of thorn mu! their successors or as-sigus, 
aiwl iiL(.> uU other Iwqkt; whatsoever not publicly prohibited as 
nforesaitl: ns well in tlie Knglish, as in any foreign Itutguage, or 
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nifki ^ s^vr6(l «it bornid^' kV* lai^ fmimnc^ 

Ok* id''Witten-tlio Sttid uwiversily «iid ’th« precincU 
tHefeof, ns clse^hei*€ ^khin’ th^ kincfs <lomim<ms*;‘publicly to 
eitpose to sale. And tlies<? letters patoiit nre ordered'toi be cbn- 
^hied in the most boiudii^Bl manner for the wniverstiy ;■ iiocwith- 
[ 502 3 sUiTuling any mis-recitals, Or non-recit<ds, or niiy odier defects 
or imperfections whatsoever. (/) ’ « 

Popish ■ go. By the 3 ./rtf. 0.5. Kvery person that shall be a popijJi I'e* 

Uvtngs. cusAnt convict, during' the time that he shall reranin a recusant, 

shallhe iitterlv disabled to present to any benefice, prebend, or 
a,ny other ecctesinstica! living, or to collate or nominate to any 
free school, hospital, or donative, or to grant any avtudoiice id' 
any benefice, prebend, or other cccUrsiustieid living f J IS.]: and 
the chancellor and scholars of the university of ()Ktord, so often 
fls any of them hlmll l>e void, shall have the presentiiion, nonii'- 
iiation, collation, and donation tljcreof, lying witliin the counties ol 
Oxford, Kent, Midtllesex, Sussex, vSnrrey, flairipshire, lierkshire, 
BnckingliamsTjirf, Gloucestershire, ^\’oi*<xstei'shire, Suillbrdshire, 
WarwicksHre, Wiltshire, Somersetshire, Devonshire, Cornwall, 


(/) Tlio 15 <7.3. c. 53. enables the two nniversities in Kiiglaad, the 
four in Scotland, and the colleges of Ktoti, Westniinster, and Win¬ 
chester, to htive for evi-r the sole right of printing such hook^o.’ilmv** 
been or shall be bequeathed tothein, uuies.s the sajue Iiiue ht tai or 
shall be bequeathed for a limited time. 'Ihey may aIsor.cil the copy¬ 
right in like manner as any author uttder the |iro\ isiou ol' tlur S A/ia, 
Ihe 216-'.3. c,5(). y 10. reciting, that whereas the power of graut- 
p)g a liberty to print almanacks, and other hooks, was luTcttiforf? 
supposed to be an inherent right in the crown: and whereas tl»c 
crown hath, by dift'erent charters under the great seal, granted to the 
universities of Oxford antTCambridge, among other things, the privi¬ 
lege of printing almminckx $ and whereas the unfversiticK <lid demise 
to the company of stationers of the city of London tlieir privileges of 
p^lnthig and vewdmg Bhnatutck.s and calendars, and have receiverl an 
annual sum of 1000 pounds and upw ards as a consideration for such 
privilego; and wherea.s the money so received by then> has been laid 
OttI and oxpcivdcd in promoting iJiffereiit hrunetics of literattirc and 
iciaxufC, to the great increase of religion and Uairniiig, and the j'cneral 
bei|eH| and advantage of these realms; atuV whereas the privilege or 
right of printing almanacks has been, by a late decision ut law frrr. 

Cfompany 'y. Cdman^ 2 ifki. lOOL], foand to* Irave 
bdeh a etymon rr^t, over which the crown had no contronl, and 
COmiequeiYtly tlie unlversicios no power to douiute the same toouy 
phiHicidar person, or bddy of rticn, whereby the |myjaentM so nnulc 
to them by-the oompany of otaAioi^ft have ceased and discontinued; 
enacts, that out bf tlm (Uuies by tlmt act there siiall be paid 

t600/,-ayo^r toeac^>-pf*Aftwpdtuv‘^,^®lV*S'‘*!(Mf-yearIy)ut Midsnmnicr 
■f^^ ?\nn,ual grant of 56Qf. has bccrt Oqnflnhcd pv 

su4 universilics, hyifty li. schedtife C'. [wHidh 
js hot repealed Ky h. if. <*. 1*^4. (S'f.T 



Ducsetaliire, - H«rtifoT(lHhir«,t >Jortliwiptop|h|f(i, Penibrok^Vw^ 
CaermorthunBlure, Breckneckshu'c, Camigaq- 

shiw!,, Montj^omecysbit^*, the city of X^omiap^ and iji every city 
and towa being a. county of itseliV lying witjiin the precincts 
of nny of the counties tdoresiiid [§19.]; tuid the, chfuiceJlor 
and scholars tjf the university of Cambridge shell have the pre¬ 
sentation, noniinulion, collation, and (Joutttion thereof, lying 
within the a>iLnties of Easex, Hcrtfordsiiirc, Bedfevdshire, 
Cambridgeshire, 1 liiutingdonshire, Suffolk, Norfolk, Liacolu- 
shiro, liutlandshirc, LcicesLershire, Derbyslure, Kottiughainshire, 
Shropshire, Cheshire, Lancasliircj Vorkhliire, the county ,of 
Duriiam, Northumberland, Cumberland, Westmoreland, ilact- 
nor>iilre, JX’nbighshire, Elinul»ire, Carnarvonshire, Anglesey- 
shirc, Merioiiethsliire, Glamorganshire, and in every city and 
town being a county of itself, lyiitg within the precincts of any 
of the a)unlIos albresaid. [§ 20.3 

There arc many other })artU*nlars concerning such preseiitationJ^ 
muninaiions, collations, and donations [See 1 /I . ^3/. st. 1. c. 26 . 3 ,;*. 
which falling in more pjoperly under the title j^OpCfp, are there 
at l.irgc inserlctl. [/J/w. v. xxx.] 

do. By d(». The uiuvcrsiiies have a concurrent power Licence to 
witli the archbishops and bishops, in granting licences to 
preach. 

.‘ 11 . By Gfff. dd. No |vrsoii sl)all be admitted into sacred Title for 
orth rs, except he shall exliibit to the bishop a presentation or 
r(Ttifical('. that he is provided of some church wherein to officiate; 
or that he a fellow, or in riirht n'< a fellow, or to be ii conduct 
or cbaplaiti in some colK ge in Cainbridg*' or Oxfoixl, or except 
be be u nuusler of arts of live ye;u>’ M.imhng that livctli of his 
oun charge in cither of the imiverdtie*', or except lie be to be 
mlniitted by the bishop himself to some benefice or curuteshtp 
tbeti void. 

d 2 . [By statute .57 (w’o. S. c. 9i). § 1. ISo much ot the statig^ [How far 
oi’nofi-resich'iice 21 /A'W. 8 . c. 13. ns relates to the residence tff iHinjrcw- 
.sjiirituai persons on their henolices. and the whole of 28 HeruH. 

13. to tlu’ same effect, is repealed: and by § 10. No bin w •sities sltdJt 
ti'cjisurer, dean, vice-president, sub-dcim, or public tutor or 
cliaplain. or other such public officer, in any coilogc or hall in 
Oxford or Camhru^^c*, official and actual residence to 

purfirm the duties oJ’iiuy, such office: no puWic librarian, public 
regwtrnr, pixictor, or public orator, or such like public oiKceiCj 
in either Oxford or Cambridge, during like official and aotual 
rendepce; nofellowof any colh'go in such nniversities, during d«i 
time for which lie may be rfcqtiirwl to rekide by charter or statute, 
aiul shall actually rea'dc tljcfcin; no warden, provost; or 6 f 
Eton or,WippWster or master of Charter-hoitscvdpritiig 

the time he is retpiircd to am! shall actgjijly reside therein^ ^ 
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First fruits 
and tenths. 


I’hrsiciaoa 
and wr- 
geoiw. 


Jiuticca of 
tile peace. 


tfttHPiff#; 

widiin th&ct^'or town or suburbsahertldf^ Mitbiri or nMr wbicb 
the colleges itre te^pecUvely situate; and no proctor or usher in 
the colleges of J£ton, Winchester, or Westminster school, or as 
principal or pixrfessor of the East India College (who is also 
protticted hy 33 G. ;i. c. 155. § 48 ) shall l)e liable to any of the 
penalties of this act for any iion*resuleiice, timing any such 
periotl as atbrosnid, on any Iw nelicc; Init crerv such spiritimi 
person, with respect to residence under Uiis act, shall l)e entitled 
to account such periwl as if he had legally resided on some other 
benefice. See Upgi&fiict, *V*’«*] 

33. Cr/rt.41. No licence or dispensation for the ktvping of 
more !)oncfices with cure than one '•luill be grante<l to utiv, but 
such as shall have taken the degree of a master of arts, at tlio 
least, in one of the iinivei'sities of this realm. In vrlnch case also, 
by the statute of 21 /f. 8. r. 13. he must have a clMipininslup 
from some of the nobility or oflier person qtialified to keep a 
chaplain or chaplains. 

But, hy the same statute f§ 23.“j, all doctors and bachelors of 
divinity, doctors of law, ami baclielors of law canon, .and every' 
of them, whicli shall b»‘ admitted to anv of the said degrees bv 
any of the tinivcr.sities of this realm, and not by grace only, may 
purchase licence, and take, have, and ke ep two parsonag<*s or 
iKmcfices with cure of souls (witlionf any eliaplainsliip.) (4) 

34. Bv the I /•’/. c. 4. for tl»c resfltuti<iii of first finits and 
tenths to the crown, it is provided, that all grants, immuniti»*s, 
and liberties given h> the universities of ('amhridge and Oxford, 
or to any college or hall in either of them, .and to the colleges of 
Eton and Winc}H*ster, In' king Hrnry the eighth t*r any other 
of the <|ueen’s proge*niUti-s or pn'decessors, or hv act of parlia¬ 
ment, touching the rrhrise and diseliargr- of hist fruits and 
t'cnth.s, bhali be always and remain in tlicir full .^itrength and 
virtue. 

3.5. By thr- 3 //. H. c. II, I'or licrnsingstirgrrvns by the bislioj) 
of the diocc'se; It is provided, that rla* same shall not be preju¬ 
dicial to the universities <*f Oxford or ('ainf)Hdgc, or to any 
privileges granted to them. 

And by the 11 S: 15 //. R. c. 5. which eiiaefcth, that no person 
shall 1)C suffered to practise in plnsic throughout Englaiul, until 
he be examiiietl at ixjndon by the president and three elects of 
the college of plipicians j and to have from tlicm letters tes- 
thnnnial of their examination and approbation :—fliore is an 
exception, imless he !)e a graduate ^ Oxford or Cambridge, 
whiCTi hath accomplished all things for his form, wiiliout afiy 
grace. 

36. By die 5 G. 2. r. 18. No person shall Ik; a justice of the 

(4) A Eainbeth degree does not conibr Mtis right. An/ft ISTi a. 1. 



peace, wiiohntU ilot lOO/, a^eordc&rof incumbraiioes: provided, 
jthftt tluK shall not ijxtend to any city or town having justices of 
^the peace witliin their respective limits; but that in every such 
cilv or town, they njay be.capablc to be jiifiticcs of the pence, in 
anoh Juanner as it this act hiul not heen nindc: and provided also, 
tluitthis shull Jiot extend to any of die fttiwJs of coikges or hails 
in either of the two universities t)f Oxford and Cainl)ridgc; bat 
that they riuiy Inj made justices of the peace of and in the 
several coaiiLics of Oxford, 13erk.s, uiul Cainbritlge, and tljc cities 
and towns within the same, and execute the otficc tlieveof as 
fully aiul Irci'ly in all respects as if this act had iu)t been 
made. 

And by the 7 C. 2. c. lit. Whereas it hath l)een customary 
ft)r iht: i'ict^cJiannihtr of the university ainl mayor of the town of 
Cttuilu’idge, to he justices of the peace of tlic county of Caui- 
hrwlge, and it may he incoina-niont to have tliesaid (jualification 
of loo/, a yi'ur extend to ihein: it is therefore, enacted, that the 
said act sliall not extend to deprive the saitl vicc-cliancellor of the 
university or luuvor of the town of Cambridge, from being a jus¬ 
tice of tile peace in the .siiid county. 

And by llu' 18 iu-o. 2. v. 20. f n* the oath of 100/. a year qua- 
lifu'alion to he made by jiMu-es of the peace, it is provided, that 
tliis diall not extend to any of tl»e lioads of colleges or luills in 
cither of the r^^■o imiveisiiics of Oxlbrd anil Cambridge, or to the 
vicc-clianccnor of I'ltlii r ol’ the said univer'.ilies, or to the mayor 
of the city of Oxford or town of Cambridge; but that they may 
be and act as jn.siices of the peace of and in llio several counties 
of i)\ibrd, Jh rk.s, and Cambridge, ami llie cities and towms 
witliin the sanu:. and exirulc the oJtice thercol, hilly and freely 
in all res]H cU^, mn hen uifoiv tluw have la\'fully nswl to exeCUU‘ 
the same, as if (his act iiad not bem made. 

87. ]5\ iht' 8 Jn}t. napiiring knights ol the shire to liavc 
(bK)/. uvear: ami eiti/sens. burgesses, ami harons ot the cinque 
ports to* hiue :3t)0/. a year; and by ilie 83 G. 2. r. 20. requiring 
oath to be made, of Micb qnalilication; the members lor tlic two 
univei’siti. s aie ( \oepted. 

38. liy tin* :J 1 i u (u 2. r. 20. and 3 Cu 3. c. 11. for the due making 
of bread, ami for ri*gulatltig the ]n'ice .and assize ihereol, ami to 

puiu>li persons wlio .shall arlultcrate meal, dour, or liread; it is 

jirovideil, that tlicsiime shall not tiMeml to prejudice die ancieut 
right or custom of die two universities ot Oxford or Cambridge, 

eilittir of them, or their clerks ot tlio market, or the practice 
wiihiu the fieveral jurisdictions dierc used, to set, ivseertuin, aiul 
appoint thi* assize and weiglif oi all s(U't< ot bread to Ik* sold or 
(Cxposuil to sale iviiiim tUcir several jurisdictions; but that they 
moy from time to lime setj nseertain, and apjioint the assize and 
'Weight of fdl sorts of bread to be sold or exposed to sale, by any 
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baker or odMsr ptfsoQ whs^noev^' wltliiti the lumta of their 
several jurisdictiohs^ ara .«(^)^Dlqttice And panLsb the breads 
therraf, as fully and freely Ch -w th^ used to do, as 

if this act had iK>t S^n'fnade. ' k ■ 

T. 5 C<^. Case of the university “of tamBridge*' The univer¬ 
sity claimed by their charter to lie clerks of the rn^ket, and tliat 
they liad power by their office to make orders, and to execute 
them: and they made an order, tlmt no chandler should sell 
condles for more than 4|d. the pound: and be&use one sold for 
5d.'the pound, they imprisoned mm. In this case a prohibition 
was granted: for that tliey could not imprison without course of 
law; and, as clerks of the market, theyjiad nothing to do but 
with victuals, which Cannes are not. Set, 145. 

39. In tlie close rolls, so ancient as the 3 Ed. 1, there is a writ 
to tlie mayor and baililfr of Oxford, to observe the assize of broad 
and wine, and to set a reasonable price upon victuals, us they arc 
bound by oath to the chancellor and proctors, 3 SalA. 383. And 
by a cnarter of yet more ancient date, to wit, in the 30 Sen. 3. 
we find the assise of bread and of ale and wine granted to the 
said university. Wooden IKsU and Ani. Univ. Own, 

In the D Rich, 2. Tlic mayor, Imiliffr, and commonalty of 
Cambrige, were accused in parlhiment, that in a tumult there, 
amongst other enormous oflerft^ they had broken up the uni¬ 
versity treasur}', and taken oijt a"fl burnt sundry die charters 
and records of die said imivt^rsity: upon wliich their liberties 
were seized into the king’s hands as forfeited. And afterwards, 
the king granted to the chancellor and scholars, within the said 
town of Cambridge and the suburbs thereof, the assize, conu¬ 
sance, and correction of bread, ale, weights, measures, vegrai'ers, 
and forestallers; widi the fines and amerciaments of the same, 
yielding therefore yearly at die exchequer 10/. And certoiu 
liberties the king auer gi*uuted to thesaiu mayor and bailiffs, and 
increased, their former fee farm. 4 ImU. 228. 

By the statute of die 7 Ed. 6. c. 5. Containing certain regu¬ 
lations alx)ut licensing wine taverns, it is provided, that there 
shall not be at any time above the number of three in Oxford 
and four in Cambridge. And there is a proviso tliat the same 
regulations about die granting of licences shall not in any wise 
be prejudicial or hurtful to any of the universities of Oxford and 
Cambridge, or to the chancellor aiul scholars of the same, or 
dieir successors, to unpair or take away any of the liberties, 
privileges, franchises, jurisdicdmi^ powers, and autlioritics, to 
them, or any of th^i,appertailtnjff,dr belonging; but that tliey 
may enjoy the same in such large ample wise, as though this 
act had not been made; so alway ibat there be not any more or 
greater number of taverns kept or lapintained within either of 
the said towns of Oxford or CaQtbpdge, than may be law^ 
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CtAfegetf. 

fully kept or mftintnined by the provision and. intent of this 
act* .. 

Uy the 1 Ja. c. 9. for restraining^ of tippling in public houses; 
it is provided, that the correction nna punishment of such as 
slialJ offend against this act within either of the universities, 
shall be ministered by the governors, magistrates, justices of 
the peace, or otlier principal officers thei’e; tmd that no other 
within their liberties for any matter concerning this law shall 
intermeddle. 

And by the 4 Ja. c, 5. for the punishment of drunkenness; 
it is provided, that nothing therein shall he prejudicial to either 
of the two universities; but that the chancellor, inaste!*s, and 
scholars may enjoy all their jurisdictions, rights, privileges, and 
charters, as heretofore they might have done. 

By the 11 & 12 /K r. 15. and 12 & 13 fK c. 11. § 19. The 
mayor or other chief officer of every city, toUm corporate, 
l)j>rongli, or market town, shall cause all ale quarts iind ale 
plats brought to them, to ho measured and .si/<xl with the 

statulurd, and then signed, sUimped, and marked;-provided, 

liiat nothing therein shall extend to ilcprive the two universities 
of litis kingtlom, or eillua* of them, of their right, privilege, and 
iisiige of sizing, .signing, stamping, and marking of rnciisures for 
beer and ale witliin their resjK^ctive limits and jurisdictions ; but 
that they may enjoy their said right, privilege, and usage. 

7'. I Ah. ftjish against the Ch<uHvUor tmd Sihulars of tlm 
i'Hirtfuity of Orford, ll wjls moved for a prohihitioJi to a suit 
in the vico-ciuuicollor’.s court against cerUiin brewei's, lor stilling 
ill Iwer atjd lulse measure; and the particular excess of juris¬ 
diction alleged was, iht‘ exaciing Juratory caulioa; .and it wait 
also insisted, that titough tltey have the assise of bread and beer 
by charter, yet a j>ower to punish l)y line, and proceed accord¬ 
ing to the civil law, cannot he by charter. But by Holt chief 
jiLsiiec: Bel'ore the I !> lit //. S. tlie univer>ity luul tlio jurisdiction 
of le^'t, jukI exei'cise<l it in tlio vice-c-lumcvllor’s court; but 
lIk* cltartcr »)f tin? 11- lien. 8. grants them j»wcr of trespasses, 
and that over nil persons whatsoever, if a scholar be party. 

I Snik. 313. 

By the 9 Ah. c. 23., wiiich laid a stamp duty ujxm ale and 
wine licences, it is provided, that nothing tlicrein sluill extend 
to prejudice any right which the two universities of Oxford and 
('nmbridge, or either of them, have, or claim to have, ti> tlic li¬ 
censing anv tnvtTn.s, inns, or alehouses, witliin their several 
juristlictions; but that the said universities may from time to 
diuc grant licences for any taverns, inns, .and idehoiises within [ 
iheir se\'erid juristiicrions, subject to the said duties, in a sample 
umnner as ilicy might lawfully Imve granted the same, if this act 
had not been made. 
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By tlic 10 Geo* 2. c. 19. It shall Jiot be lawful fui’ the; c)>an> 
cellor or vice-chancellor of the university of Oxfordj/or any 
other officer of that body, to receive or take, dirpctly or indirectly, 
any fee, perquisite, gratuity, or reward, for granting such li¬ 
cences ns aforesaid ; nor shall any sum of money, fee, gratuity, 
or reward, be hereafter paid to any person or persons for or in 
respect of such licences, otlier than such nniiual payments, in like 
manner and t<,> tlie like uses, ns have been usual in the univei'sity 
of Cambridge; any law t>r custom to tbe contrary notwithstand¬ 
ing. Provided, that nothing in this act shall in any wise l)e 
constrtietl to prejudice or confirm any of the liberties, privi¬ 
leges, francltises, jurisdictions, powers, and authorities, apper¬ 
taining or belonging to the mayor, bailifis, and (ommonalty of 
the city of Oxford, or to any of tliem; but ll»at tliey may enjoy 
the .same, as if this act Itad not been made. 

By tlie 17 Gio.'Z, r. 10. Wlareas divers perstms have of late 
taken cellars, vaults, or warehouse's, within tbe university of 
Oxford and prcclaels tiierct>f, in which tliey retail gn at ipiantilies 
of wine, not having licence l»'oni the chancellor or vici'-chanccllor 
of the said university, in violation of the rights of the said uni¬ 
versity, and in prejudice of his majesty’s revenues; and wheretLs 

the like ofiences inav be committed witliin tbe universiiv of Cam- 

» » 

bridge and the precincts thereof, liy |K‘r.son^ selling wiiu- by retail, 
not being duly licensed by iIr- said university; and wliereas the 
acts of parliament relating to wine licences do not extend to the 
siiid iiniversilii's: it is emicted, that no ju-rson shall sell wine 
by retail, within either t>f the said universities or the pre¬ 
cincts thereof, wiihoiil licence from the chancellor or vice- 
chancellor of tlie univt'isity of Oxtlird, and from the chan¬ 
cellor, maslcis, ami scholars of the tiniversity of Cambridge 
resjK-'Ctively, on pain of forfeiting fcir every oflence 5/., half to 
the king, and half to the informer: and persons otlending against 
this act may be prosecuted and procecchal against for the said 
forfeitures in the cojirts of the chancellors or vice-chancellors 
respectively, in a sumnuiry way, hy summornng the party accused ; 
and on appearance, <»r contempt in not appearing (oath being 
made of tbe summons), such courts may examine the matter; 

[ 510 ] confession of the j)arly accused, or oath of one credibU' 

witness, may'give sentence, and issue, their wari-ant for levying the 
forfeiture liy distress and sale, rendering the overplus; and for 
want of distress, may coimnit the oOender to iheiiouseof cor¬ 
rection for one month; anti no proceedings liereia shall ho re¬ 
moved by certiorari, until the party before the allowance thereof 
shall find two sufficient sureties to hecome bound to the prose¬ 
cutor in th(i sum of 50/ to prosecute the siimc with effect witliin 
twelve months, and to pay unto him his costs and charges of the 
removal of such sentence and the. proceedings thereoji, in, cose 
such sentence shall be affirmed. — Provided, that this shall 
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not in Any wise be construed to prejudice or confirm any of die 
liberties privileges, fraiidiisos, jurisdictions, powers, and au- 
thoriti^ appt'ruiining or belonging to the mayor, liailiffs, and 
commonalty of tlic city of Oxford, or to any of them; but 
that they may enjoy the same, as if this act had not been 
made. 

Hy the 96 Oco. 2. c. ^51. for licciibing ulehousos ; it is provided, 
that the same shall not in any wise be prejudicial to the privilege 
of licensing taverns and other public houses, claimed by the two 
universities, or either of them; nor to llie chanccll(»r, masters, 
and scholars, or any officers of the same, or their successors ; 
but that they may use and enjoy sticii privilege as they have 
heretofore lawfully used and cnj^iyed. 

lly the (jco. 9. r. 19., containing additional dutic'* and other 
regulations about wine licence^, it [irovided, that notliing in 
this act shall I>e in any wise prejudicial to the privileges of the 
two universities, nor to llie chanei-llors and selKAva-s of die same; 
but that thev niav u^e and eniov >'nch orivileac’* as tiiev have 

^ « « « 1 w » 

hcM’etofbre lawful]v used and i nji'Niil. 

.And by the (iVo. 9. c. 19., explaining ami amending the 
last-mentioned act, it is jvrovided, lliat notliing In this or any 
tbriner act, relatijig to w Ine hcenci s, shall in anywise he pre- 
jiulleial to llu- privileges nf iht; two oniversiii<>s, c>r ti> the <'han- 

•cellor or scltolars of the same, or tlieir smeessors; hut that tluy 
niaV use and enjov such jtrivileges as tltey liave heretofore lay- 
fullv used and enjoyed : any ihhig to llie contrary thereof in any 
wise notw ithstanding. 

Some have donlited, shice the acts altont jtisiiee'* of the jH'ace 
licensin'’’alehoiisi's were mad«‘, wlu'tltor llte vico-ehnncellors in 
the two nniversiliis ivspectivilv have now a power to regnlate 
and cojitrol the ''i.lling of ale and olh<*r liipK’i's, witliin tiieir [511 j 
.several jurisdictions, as they had hefore die making of tliose 
acts: l)ut upon what tho-e doulils are fouiHhal, dolli not clearly 
appear. 'I'hat tliey had a ]irivilege hy charter to license ale¬ 
houses, before the act of parliament of the 111 EJh, is umpies- 
tionable. 'I'hat privilege, wliolher valid or not by charter, was 
cstablisliod and made gocnl by that act. Trom thence, to tlie 
ad yt !ar of fr<r>. 9., no alteralioi\ by any act was made concern- 
iog the power of licensing alehouse’s, lly the act of 9 Gvo. 2. 
r. 28. it was enacted, that no licence should lie granted to keep 
an alehouse !)ut at a general meeting of the jnstioes for the divi¬ 
sion, and nil licences granted otherwise should be void : but 
there is a proviso, that nothing therein should extend to alter 
the method or imwer of granting licences in any city or totin 
corporate. In the act of the. 26 (i. 9. c. 31. there arc several 
other regulatioii.s; but with a special proviso, that the same 
should not extend to llte universities, and a recognition withal 

N X 2 
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(as i^ve ex|>re5sed) of the said privilege of the univei^itfes to 
lieansa taverns anci other ptiblic houses within their districts. 
AiM tha h’he 'is acknowledged with respect either to tavei^ or 
aiehouses, or both,'by no less than ten other acts of parliadient, 
as is above set fortli; as also by two other acts, as here follow 
under the two next sections: tliat is to say, the saitl power is 
recognised by thirteen acts of parliament. 

Carriage of 40. By die 9 An» c, 10., requiring tliat no persons shall carry 
letten. letters but the postmaster-general or his deputies, there is a 
proviso [§ 32.3, that nothing therein shall extend to either of 
the universities, but that they may use and enjoy such privi- 
l^s as heretofore they have lawfully used and enjoyed, and 
that all letters and other things may be sent or conveyotl to 
or from the said univereities, in manner us heretofore luitli been 
used. 

Distiller* 41. By the 9 f/, 2. c, 23. After the 2f)th day of September, 
setting up 1736, any person who luvth foilowetl and exercised the art or 
^ business of diitiliation for seven years hist past; or liath sen-ed, 

or on the 25th day of March, 1730, was serving an apprentice¬ 
ship to die same, shall have full lllitirty and aiilliority to exer¬ 
cise and follow any otlier trade, art, busiiK'Ss, or manidhctiire, 
in any city, town, or place in Knglaiul; any law, chartei-, grant, 
custom, or u'Jiige to the contrary notwithstanding. 

But by tlie iOfjco. 2. r. 19. Where.is since the making the 
said act, and under colour ilicreof, ju rsojis not licensed by the 
C 512 ] chancellor, masters, and scholars of the universitv of Cambridge, 
or by the chancellor or vice-chancellor of the university of 
ford, have exercised anti fullowetl, or may exercise and follow, 
in the city of Oxford and town tif Cainbritlge, the trades of 
vintners or wine sellers, and much evil rule and disorder may be 
practised in taverns not so licenstHl, u> ilu? great annoyance of 
the said chanctjllors, masters, and scholars, anil corruption of 
the youth educated in the said iitiiversitios; it is enacted, that 
after .Sept. 29. 1737, nothing in the said iict contained shall 
extend to prejudice the right which the chancellor, masters, and 
scholars of the said university of Cambridge, or the chancellor 
or vice-chancellor of the stiid univereity of Oxford, do claim, of 
licensing taverns and other public hoii.ses within the preemets ol' 
either of the said universities; but they may enjoy the said right 
as fully as if the said act hail not Ixien made. Provided, that 
such distillers os aforesaid, who, .since the .said 29th day of Sep- 
teral>er, 1736, have exercised or followtxl in the said town of 
Cambridge the trades of vintners or wine sellers without tlie 
licence m the chancellor, masters, and scholars, shall have 
liberty to exercise the said trades there, so ns Uiey take out 
such ncenccb before the 24Ui day of June next following, pay¬ 
ing their proportion for the same of the money usually and an- 
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iiua% paid by the vintners pr wine sellers npw lipe^ised by tbe 
said' ohonceUor) masters) and scholars» aD().;VpoQ sa$h termS) 
and subject to such reguUitiviis, cpiiditionfi) restriedonS) and 
power of revocation, as die said vintners or wine seders so 
licensed afuresaid ore subject to. 

42. By die 22 Oeo. 2. c. 44. 3 G&i. 3. c. 8. an<l ^4 G^p, Soldiers 
sesH. 2, c. 6. (5) soldiers and mariners, [and militia men, and ma¬ 
rines or fencibJes, who liave served for five years from 22d June, 

1802, and have been honourably discharged,] who have been 
employed in die king’s service, and have not deserted, may set 
up, such trades as they are apt for, in any town or place widiin 
diis kingdom: — ProvidtHl, that the stiine shall not in any wise 
be prejudicial to the privileges of the universities of Cambridge 
and Oxford, or eiUier of dieut; or extend to give liberty to any 
jxjrson to set up tlic inule of a vintner, or to sell any wine or 
other liquors witliia the said universities, without licence first 
hud and obtained from the vice-chancellors of the same respect¬ 
ively. ' ' 

43. In the suitntc 1&2K&:-’1/. c. 7., which enacietli, liiat 
persons dwelling in llie country, and not being freemen of cities 
or towns corporate respectively, shall not sell ,goods by retail 
within such city or lowji corjmratc, [except in open fairs]; there is 
a proviso, that nothing therein sltall be prejudicial to the UberUes 
ami privileges of the univeisitics of Cambridge and Oxford, or [ 513 ] 
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cidter of them. 

41. Whilst the laws liir purveyance were in force, it W'as Purvey, 
enacted by tlic 2 3 I*. Ik M. c. 15. that tlie king’s piu veyors 

should not take grain or victuals witliin five miles of Cambridge 
or Oxford, tmlcss wlien tlte king or queen should be diere, or 
witliin sevcJi miles thereof. But now, by the 12C. 2. c. 24., all 
purveymice \vhaLst)ever is entirely taken away. 

45. By tlie 10 (t. 2. f. 10. Whereas the letters patent of king Stagcplay*. 
lltn. 8. made ami granted to the ciiancellor and scholars of the 
university of’ Oxford, bearing date the first day of April, in the 
fourteenth yeai* of Ins reign; and die letters patent of queen 
Elizubcdi, mode and granted to the chancellor, masters, aiid 
scholars of the university of Cambridge, bearing date die twenty- 
fifth day of April, in the third year of her reign; and also all 
odier letU5i*s patent by any of her progenitors or predecessors, 
made to either of the corporatetl bodies of die said universities; 
and all manner of liberties, franchises, immunities, quietances, 
privileges, view of frankpledge, law days, and oUier things what¬ 
soever they were, whicii cidier of the said corporated bodies .of 
the said univei-sities liad held, occupied, or enjoyed, or of right 


(5) All Exp. as is 42 G. 3. c.69. in effect. Ihc same provisions 
exist in 56 G, 3. c. 67. 
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ou^t to hftve used, occupied, and enjoyed; wei’e by authdi'ity 
of parliament, in the thirteenth year of her reign, confirjni^ to 
the chancellor^ masters, and scholars of either of the said tfhiver- 
sities, and their successors j and whereas doubts have arisen,“ or 
may arise, whether by any of tlie said letters patent, liberties, 
franchises, ininiunities, or privileges, or by any subsequent 
charter or charters, or by the laws and statutes of this realm, 
the diancellor of either of the said universities, or the vice-chan¬ 
cellor thereof, or his deputy, or any other person, be sufficiently 
empowered to correct, restrain, or suppress common players of 
interludes, settled, residing, or inhabiting within the precincts of 
either of the said universities, and not wanderitig abroad; and 
whereas the erection of any playhouse within the precincts of 
either of the said universities, or places adjacent, may be attended 
with great inconveniences; it is enacted, that all persons whatso¬ 
ever, who shall for gain, in any playhouse, booth, or otherwise, 
exhibit any stage play, interlude, shew, opera, or other theatrical 
or dramatical performance, or act any part, or assist therein, 
within the precincts of either the said universities, or within five 
miles of the city of Oxford or town of Cambridge, sliall be 

[ 514 ] deemed rogues and vagabonds: and it shall be la^^ul for the 
chancellor of either of the said universities, or the vice-chancellor 
thereof, or his deputy respectively, to commit any such person 
to any house of correction within either ol* the counties of Cam¬ 
bridge or Oxford respectively, there to be kept to hard labour 
for the space of one month; or to the common gaol of the city 
or county of Oxford, or town or couTJty of Cambridge, there to 
remain without bail or mainprize for the like space of one month; 
any licence of the chancellor, masters, and scholai*s of either of 
the said universities, or any thing in any statute, law, custom, 
charter, or privilege to the contrary notwithstanding. 

'Ihlilitia. 46. By the militia act of 42 G. 3. c. 90. § 43. No person, • 
being a member of the university, shall serve personally, or pro¬ 
vide a substitute to serve in the militia. 

"Iiuid tax. 47. By the 38 G. 3. c. 5. § 25, 26. it is provided, tliat the 
same shall not extend to charge any college or hall in either of 
the two universities of Oxford or Cambridge; or the colleges 
of Windsor, Eton, Winton, or Westminster ; or the college 
of Bromley ; for or in respect of the sites of the said colleges or 
haHs, or any of the buildings within the walls or limits thereof; 
or any master, fellow, or scholar, or exhibitioner of any such 
college or hall, or any masters or ushers of any school; for or in 
respect of any stipend, wages, rents, profits, or exhibitions what¬ 
soever, arising or growing due to tlxem, in respect of the said 
several places or employments, in tl>e said universities, colleges, 
or schools; or to charge any of the houses or lands, which on or 
liefore Mar. 25. 1693, dW l)elong to the sites of any college or 
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ImU,^ .Proyicied, thot nothing herein shall be construed or taken 
to discharge any tenant of any of the houses or lands belonging 
]to the said collegeSj halls, or schools, who by their leasp or 
other contracts are obliged to pay all rat^s, taxes, and impositions 
whatsoever; but tliat they shall be rated and pay all such rates, 
taxes, and impositions. Provided also, that all such lands, re¬ 
venues, or rents, settled to any charitable or pious use, as were 
assessed in the fourth year of Will. shall be liable to 

be charged; and that no otlier lands, tenements, or liereditaments, 
revenues, or rents whatsoever, then settled to any charitable or 
pious uses, as aforesaid, shall be chargwl. 

[By the 42 G. 3. c. 116. (For redemption and sale of the land- 
tax) Colleges, and other peUron of livings, are empowered to con¬ 
tract for the redemption of the land tax charged upon the glebe 
lands, tithes, or 'other profits of any living or livings in tlieir 
patronage, (where tlie incuml^ents have not redeemed the 
same) upon the same terms, and with the same benefits and ad¬ 
vantages, as the incumbents of such livings might have done. 

§17. ' ^ 

And such colleges, &c. may provide for the redemption of the 
land tax charged on livings belonging to them, cither by sale of 
any lands, tenements, or hereditaments l^elonging to Aem, or 
by tlie grant of any vent-charge which Uiey might lawfully, make. 

And they shall be entitled to an equivalent rent-charge out of 
the living; unless they declare in writing under their common 
seal, at tlie time of presenting or nominating a clerk to such 
living, that such rent-charge shall be suspended during his. in¬ 
cumbency. But such suspension shall not prejudice the right 
of the college to recover such rent-charge after the next or any 
future avoidance; and any declaration, made by such allege at 
the time of redeeming the land tax, shall be as available during 
the incumbency of the then rector, vicar, or curate, as if it had 
been made at tlie time of his being preferred to such living. 

78. iSee infra, iLailO M 

48. By the 48 G.3. c.55. sch. (A), Rule viii. Every distinct I)u«y 
chamber in a college or hall in the universities, shall pay the du- 
tics upon houses or windows, as if it was one entire house. 

(m) All Souls' College, Oxford, v. Cosiar and others. In this case 
it was held, that the buildings of a college^ taken into and made part 
of the college between the passing of the first land-tax act, and the 
act which made that lax perpetual, were exempted from the land- 
tax. But where a college, soon after the passing of th^e first land- 
tax act, purchased land of a parish under a private act of parliament, 
which provided that the college should pay all taxes which the pre¬ 
mises then were or hereafter should be subject to, such lands were 
aCill liable to the land tax. SBos.S^Pul.&65. 
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49. By the ^2 Cr. 2. c. 33. ^plaining a former act, viz. 31 Cr. 2. 
c. 22., which imposeth a duty upon offices and pensions; it is 
provided, that nothing in the said act of the 32 G. 2. c. 33. shall 
extend to charge any offices or employments in either of the two 
universities.—But there is no proviso for exempting offices 
in the universities from the duties charged by the said former 
act of the 3 Gt 2. c. 22. 

30. By the 18 El. cl 20. and 35 El. c. '7. divere regulations 
were m^e for repairing the highways within one mile of die 
city of Oxford, under the controul of the vice-chancellor and 
mayor, with other Justices of the university and city; which 
lieiiig found insufficient, an act was piissed in the 11 G.3. c. 19. 
for rendering the same more clFeclual, and for causing tlie 
ways commonly called tlic mile ways to be repaired; for making 
a commodious entrance through the parisli of St. Clement; 
for rebuilding or repairing Magdalen bridge; for making 
commodious roads from the sjiid bridge through the university 
and city, and the avenues leiiding thereto; for cleansing and 
tigluing the streets, lanes, and places witluii the said university 
and city, and the suburbs thereof, and the said parish of St. 
Clement; for removing nuisances and annoyances therefrom, 
and preventing the like for the iiitnre; for inipovvcring colleges 
iuid corporations to alieiie their estates there; and tor removing, 
holding, and regulating markets within the said city. 

51. [For the encouragement of learning, the 43 G.S. c. 69. 
allows a drawback of tlie whole duly for all paper made in (ircat 
Britain, of the first class or denomination, used in printing books 
in the Latin, Greek, oriental, or northern languages, or in print¬ 
ing Bibles, Testaments, Psalm books, &c. within the universitiiis, 
by permission of the vice-chancellor. And, in order to obtain 
this allowance, the chief nianj^er of the press, in each of the 
universities, shall make oath in writing before the vice-chancellor, 
expressing the quantity of paper used, and tlie account of the 
duties; which oath being certified and produced to tlic commis¬ 
sioners of the troa-snrv, they arc to caust‘ the commissioner of 
excise to make payment.] 

CommatiDitteutiS to be set u]> cit the cast end of the 

Church. fSee Cljuccfj. 
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HEN. III. 

^11. o. C. n. bisho[is. 

9 !I.". c. 1.7. advinvson. 

911.5. c.M. pri\ik‘i:fs uiul ri‘sti‘iunf'» of 
the clergy. 

9II. .7. c. 18. uilU. 

9 II. 7. 0 . ZC). inortiimin. 
eo II. .7. <-.2. wills. 

20 II. ,7. c. 9. hiistanN. 

52li.z. c’. 10. privilcs:cs and restraints of 
tile eler^y. 

52 H. 3. C. 12. ad\(msoti. 

32 U. 3. 0.28. bishops. 

EDW. I. 

3 KJ. 1. c. 2. benefit of eler^y. 

3 Ed. 1. c. .I. catlio«lra!s. 

.7 Ed.!. c. 1.7. rape. 

3 Ed. 1. c. 21. bishops. 

3 Ed. l. c. 23. Uilvowson. 

.7 Ed. 1. 0 . '12, 47, 44. essoin. 

3 Ed. 1. c. .71, udvowson. 

4 Ed. 1. St. .7. c. 5. Iii^nniy. 

6 Ed. 1. 0 .4. glebe lands. 

6 Ed. 1. 0 . 8. 10. essoin. 

7 Ed. 1. St. 2 . church, moitmuin. 

1.7 Ed. 1. St. 1. c. 3 . advowson. indica\it. 

usurpation. 


13 Ed. 1. St. 1. c. 17. essoin. 

K7 Ed. 1. St. 1. c. 19. wills. 

17 Ed. 1. St. 1. c. 23. wills. 

17 Ed. 1. St. 1. c. 27, 28. essoin. 

1.7 Ed. 1. St. 1. c. 50. advow.'on. 

17 Ed. 1. St. I. C.32. mortmain. 

17 Ed. 1. St. 1. c. 34. lewdness, marriage. 

rape. 

1 7 Ed. 1 . St. 1 . c. 41. plobc-knds. 

1," Ed. 1. St. 1. c. 49. advowson. 

1.7 Ed. 1. St. 2. c. 6. church. 
l7Kd. 1. st.4. church, defamation, lewd- 
ness, mortuary, penance, 
pension, perjury, privileges 
and restrains of the clergy, 
proliibition. tithes. 

24 Ed. 1 . consultation. 

34 Ed. 1. St. 1. advowson. 

.75 Ed. 1. bishops. 

33 Ed. 1. St. 2. church, dilapidations. 


EDW. II. 

9 Ed. 2. St. I. c. 1. tithes. 

9 Ed. 2. St. 1. c. 2. advowson. penance. 

9 Ed. 2. st. 1. c. .7. pcnancc. privileges and 
restraints of the clergy. 
9 Ed. 2. St. I. c. 4. defamation. 

9 Ed. 2. St. 1. c. 5. tithes. 

9 Ed. 2. st. 1. c. 6. courts. 
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9 Ed. 2 . St. 1. c. 8. privileges and restraints 
of the aergy. residence. 
9 Ed. 9. St. 1. c. 9. privileges and restraints 
of the clei^'. 

9 Ed. s. St. 1. c. 19. excommunication. 

9 Ed. 9. St. 1. c. 13. benefice- 
9 Ed. 2 . St. 1. c. 14. cathedrals. 

12 Ed. 2. St 1. c. 4. ndvoM'son. 

12 Ed. 2 . st. 2 . essoin. 

17 Ed. 2. St. 1. c. 8. lapse. 

17 Ed. 2. St. 1. c. 14. bishops. 

17 Ed. 2. St 1. c. 15. advowson. 

17 Ed. 2. St. 3. monasteries. 


EDW. m. 

1 Ed. 3. st. 2 . c. 2 . bishops. 

1 Ed.3. st. 2. c. 10 . privileges and restraints 
of the clergy. 

1 Ed. 3. st. 9. c. 11. defamation, tithes. 

4 Ed. 3. c. 7. wills. 

9 Ed.3. st 1 . c. 3. wills. 

14 Ed.3. St. 1. c. 16. adrowaon. 

14 Ed. 3. st. 1. C. I'l.Jiirh utrum. 

14 Ed. .3. St. 4. c. 4. bishops. 

14 Ed.3. st, 4. c. 3. bishops. 

14 Ed. 3. st. 4. c. 5. bishops. 

1 8 Ed. 3. st. 3. c. 2. bigani}-. 

18 Ed. 3. st. 3. c. 3. mortmain. 

18 Ed, 3. st.3. c. 6. wills. 

18 Ed. 3. st3. c. 7. tithes. 

25 Ed. 3. st 2 . bastards. 

Ed. 3. st. 3. c. 1. benefice. 

95 Ed. 5 . st. 3. c. 3. bcncfice. 

25 Ed. 3. st. 3. c. 4. benefit of clergy. 

25 Ed. 5. st. 5. c. 6. lashops. 

25 Ed. 3. st. 3. c. 7. lapse. 

25 Ed.3. st..3. c.8. avoidance. 

■95 Bd. 3. st. 3. c. 9. fees. 

25 Ed. 3. st. 5. c. 2. bishops. 

25 Ed. 3. st. 5. c. 5. wills. 

25 Ed.3. st. 5. c. 22. popery. 

25 Ed. 3. st. 6. bishops, popery. 

27 Ed. 3. c. 1. courts, popery. 

31 Ed.3. st 1 . c. 4. wills. 

31 Ed.3. st I. c. 11. wills. 

38 £d. 3. st. 2. popery. 

45 Ed. 5. c. 3. tithes. 

50 M. 3. c. 4. consultation. 

50 Ed. 3. c, 5 . church, privileges and re¬ 
straints of the clergy. 


RIC. II. 

1 R. 2 . c. is. tithes. 

1 R. 2 . c. 14. tithes. 

1 R. 2. c. 1.5. churdi. privilege and' re¬ 
straints of the clergy. 


2 R. 2. st. 1. c. 5. bishops. 

3 R. 2. C.5. popery. 

6 R. c. 6. rape. 

7 R. 2 . c. 12 . popery. 

12 R. 2. c. 1 1. bishops. 

12 R.2. c. 15. popery. 

13 K. 2. 8t. 1. c. I. benefice. 

13 R. 2. St. 1. c. 13. privileges and restraints 

of the clergy-. 

15 R. 2. st. 2. c. 2. popery. 

13 R. 2. St- 2. c. 3. popery. 

15 r.2. c. 5. church, mortmain. 

15 R. 2. c. 6. appropriation. 

15 K. 2. c. 58. appropriation. 

16 R. 2. c. 5. courts, popery, supremacy. 

HEX. IV. 

2 H. 4. c. 4. tithes. 

2 II. 4. c. 1.5. oaths. 

4 H. 4, c. 2. benefit of clergy. 

4 H. 4, c. 12 . appropriation, curates. 

4 II. 4, c. 22 . benefice. 


riEN. V. 

1 H. .5. c. 7. benefice. 

2 H. 5. c. 1, hospitals. 

2 il. 5. C..3. libel. 


MEN. VI 

S 11.6. c. 1. convoc.itit)?!. 

9 11. 6. c. 11. t)asUir«ls. 

2? 11. 6. c. 5. church holidays. Lord’s dnv. 


RIc:. III. 

1 R. .7. r. 9. colleges. 


HEN. VH. 

1 II. 7. c. 4. lewdness, marriage, privileges 
and restraints of the clergy, 

.5 H. 7. e. 1 . perjury. 

3 H. 7. c. 2. rape. 

4 11.7. c. 13. benefit of clergy, ordination. 


HEN. VUI. 

3 II. 8. c. 11. colleges, physicians. 

14 & 15 U. 8. c. 2. colleges. 

14 & 15 H. 8, C..5, collides.physicianf).pill' 

ranty. 
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14&15H. 8. c. 8. marriage. 

*21 H.8. C.4. wills. 

21II.a. C.5. wills. 

31 M.k. c.6. mortuary. 

31 H.8. c. 13. deprivation, dispensation, or- 
dindtidn. piurntity. union. 
23 H. 8. c. 1. benciitofc'lergy. degradation. 

deprivation. 

2.3 [-1.8. c. 9. citation, wills. 

23 11.8. c. 10. mortmain. 

24 H. 8. c. 12. appeal, archdeacon, convo¬ 

cation. courts, popery, 
supremacy. s}nod. 

25 II. 8. c. G. buggery. 

25 H. 8. c. 14. oaths. 

25h.8. c. 15. colleges. 

2511.8. c. Ifi. chaplains’residence. 

25 11.8. c. 19. uppc.'il.arclies.convocations. 
oaths, peculiar. 

25II.R. C.20. bishops. lirstlVnilsandtciiths. 

2511.8. C.21. bishops, courts, dispensation. 

inaniagc. peculiar, popery, 
supromocy. 

2511.8. C.22. marriage. 

2 GH.k. c.l. appeal, popery, supremacy. 
2 cH. 8. c,.}. benefice, cathedrals, chapel. 

tleprivation. first fruits and 
tcrulis. resignation, popery. 
2till.«. c.l4. bislio])s. 

c. l.'7. mortuary, wills. 

2i>M.K. c.lT. first finits and tenths. 

27 II.H. c.R. first IVnUs luul tenths. 

27II.H. c. 10. wills 

27 H.h. c. 2(). t>ftcrjiigs. titlies. 

27 11.8. c.2ri. wills. 

2711.8. c 28. monasteries. 

2 . 811 . 8 . c.T. marriage. 

2h 1I.8. c.lj. benefice, deaiisand chapters. 

first I'niits. glebe lands, va¬ 
cation. wi'l'. 

2 KII. 8 . c. 13. re-.iiL'nce. [Ilejiealed h) 
.57 (i. c. ')!». s. l.j 

28 h. 8. c.ln. p<ipci\. 

.31 II. 8. wills. 

3111.8. c 9. calhedrals. 

.3111.8. c, 10. bishops. 

3111.8. c.l.". nioiiui-teries. peculiar, tithes. 
,3111.8. c 14. deprivation, ma' riage. 

33H.8. c. 1. wills. 

3311.8. C.2. advow'son. 

3211.8. C.T. tithes. 

.3211.8. e.lO. marriage. 

38H.8. c. 16. college.s. 

,3211.8. C.24. inoiiiisicricK. 

3211.8. C.38. le^uies. 

.3211.8. C.37. wills. 

32 11. 8 . c 38. iiiurria^e. 

.32 H. 8. c. 40. physieiAiiA. 

3211.8. c. 42. physicians. 

.3.3 M.R. c. 27. rollrges. deans .and chaptci'S. 
Ica'scs. 


33 h.8. c. 28. residence. 

3311.6. C.31. bishops. 

34& 35 h.8. c.2. first fruits end tentle, 
S4&35H.8. 0.5. wiUii. 

34 & 35 H. 8. c. 8. physicians. 

34 & 35 h.8. c. 14, benefit of clergy. 

34 & 35 H. 8. C. i 9. pcusion. 

54 & 35 h.8. C.21. deans and chapters. 
34 & 35 h.8. C.26. wills. 

55 h.8. c. 5. popery, supremacy. 

37 h.8. c.4. monasteries. 

. 37 H. 8 . c.l 2 . offerings, tithes. 

37 h.8. c. 17. courts, marriage. 

. 37 II. 8 . c.21. union. 


EDSV. VI. 

1 Ed. 6. c. 1. Lord’s supper. 

1 Ed.6. c.2. bishops, wills. 

1 Ed. 6. c. 12. beriOTt of clergy, bigamy. 

marriage, supremacy. 

lEd.G. c.l4. chantry, monasteries, stipen- 
diary priests. 

2 &.3Ell.6. c.l. chapel, deprivation, pub¬ 

lic worship. 

2i!y5Kd.6. c. 13. bruera. excommunica^ 
tion. offerings, tithes. 
2&3Ed.6. c. 19. holidays. 

2&.3 Ed.6. C.20. deprivation, first Iruits 
and tenths. 

2 <&: 5 Ed. 6. c. 21 . marriage. 

2 & 3 Kd. 6. c. 2.3. marriage. 

3 & 4 Ed. 6. c. 10 . bishops, colleges, iiuage*. 

ordination, popcry.pub* 
lie worship. 

.5 kl' 6 Ed. (>. c. 1 . bishops, ordination, pub¬ 
lic worship. 

.3i'v eEtl.G. c..>. holiJa 3 s. 

5 iSr 6 Ed. 6. c. 4. church, excommunication. 
.5 8e 0 Ed. 6. c. 12 . marriage. 

5 ilv (> Ed.G. c. 16. courts. 

5 & 6 Ed. 6. c. 20 . usury. 

7 Kd.G. c.4. first fruits and tenths. 

7 Ed.<5. c.5. colleges. 


MARY. 

1 M.if. scss. 1. c. 1. supremacy. 

' 1 Mar. sess. 2. c.l. marriage. 

I 1 Mar. scss. 2. c. 2. marriage. 

1 I Mar. scss. 2. c. 3. public worship. 

1 Mar. scss. 2. c. 5. ndvowson. 

1 Mar. scss. 2 . c. 9. physicians. 

1 Mar. scss. 3. c. 9. cathedrals. 

1 & 2 P. & M. c. 8. appeal, marriage. 
1 & 2 P.&M. C.17. vacMiou. 
4 & 5 P.&M.c.8. rape, wills. 
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EUZ. 

1 BLc. 1. bnaefice. coR^es. cu- 

jiIoiNitive. hert^. mar- 
tfage. oaths, ordination, po- 
pefX' schools, supremacy. 

1 El. c. 2 . chapel. cHbreh^depriradon. dis¬ 
senters. ^holidays, popery, 
public wbrship. 

1 El. c. S. bishops. 

1 £1. c. 4. chapel, colleges. Hrst-fruits and 
tenths, popery. 

lEl.c. 9. advowson. courts, first-fruits 
and tenths, leases. 

1 El. c. S3, cathcrirals. 

B El. c. 1. dissenters, popery, schools, su- 

- premacy. 

S El. c. 5. holulays. 

A El. c. 9. perjury. 

S El.c. 23. excommunication. 

S £1. c. 38. public worship. 

8 El.c. 1 .bishops, ordination. 

13 El. c. S.'dUpensation. popery. 

13 El. c. 4. first-fruits and tentfis. 

23 El. c. 5. mortuaries, wills. 

'13 El. c. 8. usury. 

13 EL c. 10. advowson. appropriation, col¬ 
leges. courts, dilapidations, 
glebe lands, leases, plurality. 

ISEI. c. 13. articles, benefices, curates. 

deans and chapters, depriva¬ 
tion. dissenters, donative, 
ordination, sinecure. 

13 El. c. so. curates, leases, plurality, resi¬ 
dence. [Repealed in part by 
57 G.3.C. 99. $ 1. See 2 Vol. 
297.] 

13 El. c. 29. colleges. 

14 £1. c. 7. first-fruits and tenths. 

14 El. c. U. dilapidations, lease.*), reshlcnce. 

[Repealedby 57 G..7.c.99.§ 1.] 

18 El. c. 3. bastards, lewdness. 

18 El. C.6. colleges, leases. 

IsEKc. 7. benefit of clei^y. purgation, 
rape. 

18 El.c. 11 . leases. [Repealed by 57 G. 5. 
c. 99.$ 1.] 

18 El. c. 20 . colleges. 

S5 El. c. 1. chapel, dissenters, popery, pub¬ 
lic worship, schools. 

S7 Etc.2. popery. 

87 El. c. 3. first-fruits and tenths. 

87 El. c. 11. holidays. 

. 39 £1. c. 6. dusenters. popery. 

31 El. c. 6. benefice, c^beurals. collides. 

deprivation, exchange, hos¬ 
pitals. ordination, publrcwor- 
ship, resignation, simony. 

|35 El. e. 1. church, dtssenters. 


35 Bl. c. 3. church, popery. 

55 El. c> 3. deans and cnapters. 

35 El. c. 7. collies, holidays. 

39 El. c. 5. hospitals. 

39 £1. c. 9. rape. 

45 El. c. 3. churchwardens, hospitals, 
schools. 

43 El. c. 4. charitable uses.'' colleges, hos¬ 
pitals. schools. 

45 El. c. 8. wills. 

43 El. c. 9. leases. [Repealed by 57 G. 5. 
C. 99. § l.J 

JAMBS I. 

« 

1 J. c. 3. le.'ises. 

1 J. c. 4. popery, public worship, schools. 
1 J.c. 9. colleges, drunkenness. 

1 J. c. 1 1, polygamy. 

1 J.c. 13. burial. 

J J. c. 32. Lord’s (lay. [Repealed 48 G. .7. 

c. GO. p 1.] 

1 J. c. 25. marriage. 

3 J. c. 1. holidays. 

3 J. c. 4. dissenters, popery, public worship. 
5 J. c. 3. advocate, baptism, burial, col¬ 
leges. dissenters, popery, proc¬ 
tor. public worship. 

3 J. c. 21 . profaneness. 

4 J. c. 5. colleges, drunkenness. 

7 J. c. 4. bastards, lewdne^. popery. 

7 J. c. .5. cluirchwardens. 

7 J. c. 6. popery. 

7 J. c. 10 . drunkenness. 

21 J. c. 1 . hospitals. 

21 J. c. 3. colleges. 

21 J. c. 4. dissenters, popery. 

21 J.c. 7. drnnkonneK. 

21 ,1. c. 12 . churchwardens. 

21 J. c. IG. defamalion. 

21 J. c. 17. usury. 

21 J. C. 24. buries. 

21 J.c.27. bastards. 

21 J.c. 28. church, popery. 

CHARLES I. 

1 C. c. I. Lord’s day. 

1 C. c. 4. drunkenness. 

3 C. c. 1 . Lord’s day. 

3 CJ. c. 2 , popery. 

3 C. c. 3. churchwardens. 

3 C. c. 4. bastards, [residence. Repealed 
57 G.c. 99. $ 1 .] 

16 C. c. 10. perJuiT. 

16 C.e. 11. church, herety. 

16 C. c. 19. churchwardens. 
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CHARiiEs t!:"';, : •; 

12 C. 2 . c. 13. usurv. 

12 C. 2 . c. 14. holidays. 

12 ('. 2. C.24. wills. 

i 2 C. 2. c. 25. wills.' '*< 
i 2 C. 2. c. 30. holidays. 

13 (J.S. st.S. c. 1. ^12. dissenters. 

13 C. 2. St. 1. c. 12. oaths, purgation, si. 

niony. 

13 C. 2. St. 2. c. 1. dissenters, mpery. 

15 & 14 C. 2 , c. 1 . dissenters. [Repealed 52 
0.3. c. 15.0. $ I.] 

13 & 14 C. 2 . c. 4. archdeacon, uriicles. be¬ 
nefice. bishops, cathe¬ 
drals. church, colleges, 
curates, deprivations, 
dissenters. donutivu. 
lecturer. ordination, 
public worship, schools. 
13 A 14 0. 2. e. 12. bastards, iewdness. pa¬ 
rish. 

13 & 14 C. 2. c. .39. colleges. 

15 C. 2 . c. 6. benefice, curates, donative. 

lecturer, public worship. 
17 C. 2. c. 2. dissenters, schools. [Repealed 
52G.3. c. 155. § 1. 

17 C. 2. c. 3. appropriation, curates, inort- 
iiiain. union. 

17 0 . 2. c. 8. wills. 

22 C. 2 . c. 1 . dissenters. [Repealed 52 0..?. 
c. 155. § I.] 

22 C. 2 . c. 6. churchwardens. 

22 & 2,3 C. 2. c. 10. wills. 

22 & 23 C. 2. c. 15. tithes. 

25 C. 2. ( .2. colleges, dissenters, oaths, po¬ 
pery. schools, wills. 

29 C. 2. c. 1. curates. 

29C’. 2. C.3. benefice, leases, marriage, 
wills. 

29 (’. 2. c. 7. Lord’s day. 

29 C. 2 . c. 8. appropriation. 

29 C. 2. c. 9. <leprivation. heresy. 

30(.'.2. 5t. 1. C.3. burial. [Repealed as to 

burial in woollen by 
54 G.. 3 . 0 .108.] church, 
register book, wills. 

30 C. 2. St. 1. c. 7. wills. 

30 C. s. St. 2. c. 1. dissenters, ootlis. popery. 
32 C. 2. c. 1. burial. 

32 C- 2. c. 2. churchwardens. 

JAMES II. 

I J.2. c. 17 . wills. 

WILL. III. 

1 W. sess. 1 . c. 6. church of England, su¬ 
premacy. 


I 1 W. sess. 1 . c. 8. bed^flte. colleges.' cu- 

futci, {^privation, do- 
/ ‘'•’hativc. wiRftation.po- 
p^y. pitb^C w'orbtiip 
^ supremacy. 

1 W. sess. l. c?9J'j)op^. ' - 

I W. 8fc.>s 1. c. 1.5»popery. 

1 W. 8ess. I. c. 16. si;non 3 '. 

1 VV. sess. I. c. 17. popery. 

1 W. sess. 1 . c. 18 . articles:churchwardens. 

dissenters, holidays, 
oaths, popery, public 
worship, schools. 

1 W. sess. 1. c. 26. plurality, pojiery. re¬ 
sidence. 

1 W. sess. 2 . c. 2 mortmain, plurality, po¬ 
pery. supremacy. 

.3 W. c. 9. benefit of clergy. 

3 W. c. 14. wills. 

4 W. c. 2. wills. 

4 W. c. 12 . union. 

4 A- 5 \V. c. 20 . wills. 

4 & 5 W. c. 24. wills. 

r> W. c. 21 . marriage, stamps, wills. 

6 \V. c.4.^)uirchwardcns. 

6 & 7 W. c. 6. marriage. 

7 ^V. c. .3. bishops. 

7 A- 8 \V. c. 6. otferings. tithes. 

7 Sc H W. c. 27. |wpcry. 

7 A- H \V. C..3 I. tithes. 

7 & a W. c. 35. marriage. 

7 & 8 \V. c..‘7. colleges, hospitals, schools, 
mortmain. 

7 & 8 W. c. 38. wills. 

8 A' 9 W. c. 11 . prohibition, tithes. 

9 Sc 10 \V. c. 2.J. stamps. 

9 10 W. 0.27. churchwardens. 

oSc 10 \V. C.32. prol'uncness. wilK. 

J0& 11 W. c. 16 . wills. 

10 & 11 \V. c. 25. churchwardens. 

10 & 11 W. c.24. Lortfs day. 

II & 12 W. c. 4- popery, schools. 

11 & 12 W. c. 15. colleges. 

U & 1 2 W, c. 16. tithes. 

1 1 & 12 W. c. 21 . Lord’s day. 

12 & 13 W. C.2. church of England. 

12d: 13 W. c.ii. colleges. 

ANNE. 

1 An. St. 1. c. 30. jews. 

2 & 3 An. c. 4. wills. 

2 & 3 An. c. 5. wills. 

2&3An. c. II. first-fruits and tentht, 
mortmain. 

4 An. c. 14. briefs. 

4 An. c. 16. wills. 

5 An. c. 5. church of England. 

5 An. c. 6. benefit of clergy. 
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S An. c. 8. popery, supreniftcy. 

5 An. c. 9. Lord’s day. 

5 An. c. 18. wills. 

5 An. c. 24. first'fruiU and tenths. 

6 An. C.21. cathedrals. 

6 An. c. 27. first-fruits and tenths. 

6 An. c. 51. churchwardens. 

6 An. C.35. wills. 

7 An. c. 14. library. 

7 An. c. 18. advowson. usurpation. 

7 An. c. 19. wills. 

7 An. c. 20 . wills. 

8 An. c. 19. colleges. 

9 An. c. 5. collies. 

9 An. c. 10. colleges, wills. 

9Au. c. 25. colleges. Lord's day. 

10 An. c. 2. disscntei's. 
lOAn. c. 7. dissenters. 

10 An. c. 11. vestry. 

10 An. c. 19. marriage. 

12 An. St. 1. c. 4. appropriation. 

12 An. St. 2. c.6. mortuary. 

12 An. st.2. C.9. stamps. 

12 An. st. 2 . c. 12 . [Repealetl ns to curates 
by 57 G. 3. c. 99. § 1.] 

J 2 An. St. 2. c. 14. popery. 

12 An. st. 2 . c. lt>. usury. 

12An. st.2. c. 18. public worship. 

GEO. I. 

1 O. St. 2. c. 5. dissenters, public worsliip. 

I G. St. 2. c. 6. tithes. 

1 G. St, 2. c. 10. appropriation, curates. 

donative, first-fruits, 
and tenths. le;ises. pe- 
liar. plurality. 

1 G. St. 2. c. 1.7. benefice, colleges, curates. 

deprivation, donative, 
oaths, popery, wills. 

I G. St. 2. c. 50. popery. 

1 G. St. 2. c. 55. popery. 

3 G. c. 10. deprivation, first-fruits and 

tenths. 

SG. c. 18. popery. 

4 Q. c. 11. l>enefit of clergy. 

5 G. c. 4. dissenters. 

5G. c. 6. dissenters. 

5G. C.27. wills. 

8 G. c. 6. oaths. 

9 G. c. 7. churchwardens. 

10 G. c. 4. oaths. 

11 G. c. 18. wills. 


GEO. ir. 

aG. 2. C.S4. cathedrals. 
sG. 2. c.f5. peijury. 


2 G. 2 . c. 29. colleges. 

2 G. 2 . c. 31. colleges. 

4 G. 2. c. 28. leases. 

50. 2 . c. 16. colleges, proctor. 

6 G. 2 . c. 31. bastards. 

7 G. 2. c. 10. colleges. 

8 G. 2. c. 6. wills. 

9G.2. c. 5. burial. 

9 G. 2 . C.23. churchwardens, colleges. 
oG. 2. c. 26. benefice, colleges, curates. 

deprivation, donative, 
oaths, popery. 

dG. 2. C.56. charitable uses, colleges. 

first-fruits and tenths, hos¬ 
pitals. inortmnlu. schools, 
wills. 

10 G. 2. c. lf>. colleges. 

11 G. 2. c. 17. popery. 

11 G. 2. c. 19. titlics. vacation, wills. 

I'JG'. 2. c. 29. churchwardens. 

14 G. 2. c. 2 {i. wills. 

15 Cl 2. C..70. marriage. 

17 G. 2. C.3. puldic worslfip. 

17 ( 1 . 2 . C.-77. cluii'ch. pari>h. 

; 17 G. 2 . c. .78. clmrchwurdens, wills. 

' 17 (I. 2. c. 40. colleges. 

IsCr. 2. c. I.*?, [ihysicians. 

18 (f. 2. c. 20 . colleges. 

Iy(i. 2. c. 21 . public worship, swearing. 

19 (*.2. C. .78. (li?scnter'w 

20 G. 2. C..7. colleges. 

' 20 G. 2 . 18. oaths. 

20 G. 2. c. .>2. advowson. buggery, church. 

dilapidations, pardon, si¬ 
mony. 

21 G. 2. c. 74. dissenters, 

22 G. 2. C..70. dissenters. 

22 G. 2 . c.3.7. buggery, drunkenness, lewd- 
iiess. profaneness, swearing. 
22 G. 2. c. 44. colleges. 

22 (t. 2 . C.46. dissenters, oaths. 

2.7 (/. 2 . c. 11 . perjury. 

SsG. 2 . c. 26. Mncfice.curatos.deprivatioii. 
donative. 

24 G. 2. c. 2.7. kalendar. 

24 G. 2 . c. 48. advowson. 

25 G. 2. c. 4. wills. 

25 G. 2 , c. 6. wills. 

25 G. 2. C..70. kalendar. 

25 G. 2 . c. 37 . physicians. 

26 G. 2. c. 31. colleges. 

26 G. 2. c. 33. church, dispensation. diS' 
senters. hospitals, marriage, 
popery, register book, sur¬ 
rogate. 

26 0.2. c.34. kalendar. wills. 

27 G. 2 . C.20. tithes. 

28 G. 2 . c. 6. mortuary. 

28 G. 2 . c. 10 . popery. 

28 G. 2. c. 24. oaths. 
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*29 G. 2 , c. .31. leases, wills. 

50 G. 2 . c. 1 . 0 . collies, fees, stamps. 

50 G. 2 . c. 25. churchwai*(lcns. dissenters. 

31 a. 2 . c. 10. wills. 

51 G. 2 . c. 12 . tithes. 

•11 G, 2 . c. 21 . popery, 

.51 G. 2 . c. 29. colleges. 

52 O. 2. i\ 19. colleges. 

52 G. 2 . c, 28. burial. 

32 (». 2. c. .53. colleges. 

52 G. 2 . c. .".‘5. stamps. 


GEO. HI 

5 G. 5. c. 8. colleges. 

5 (i 5 c. 11. colleges. 

5 G. 5. c. 17. leases. 

G G. 5. c. .5.5, oaths. 

9 G. 5. c. 57. chiirohwardcus. 

J1 (i. 3. c. 19. colleges. 

12 G. 5. c. 11 . marriage. 

13 G. 5. c. 78. churchwardens, cliurclnvay. 
13 (t. 3. c, 80 . liulidays. Lord’s daj 

1.5 G. 5. c. .55. colleges. 

17 G. 5. c. .55. dilapulations. glebe luiuls. 

residence. 

18 a. 5. c. 60. popen,'. 

1 9 G. 5. c. 44. dissenters, schoolmasters. 

19 G. .5. c. 6‘6. benefice. 

19 0.5. c. 7-1. clergy. 

20 0.5. c. 2S. wills. 

21 G. 3. c. '19. liord’s day. 

21 G. 5, c. 51. popery. 

21 0.5. c. .5.5. marriage. 

21 G. 5. c. 56. colleges. 

21 (i. 5. c. 66. dilapidations, glelie lands, 
residence. 

2.5 G. 3. c. .58. advocate, wills. 

23 (i. .3. c. 67. register-book. 

21 (t. 3. c. 5.5. Ordination. 

25 (i.5. c. 43. hospitals. 

2.5 G. 5. c. 7.5. register-book. 


25 G. 3. c. 80 . proctor. 

26 G. 5. c. 63. wills. 

26 G. 5. c. 84. bishops. 

27 G. 5. e. 37. churchwardens. 

27 G. 3. c. 44. church lands, defanintion. 
lew'dness. 

29 G. 3. c. 51. wills. 

31 G. 3. c. 32. oaths, popery, public wor¬ 

ship. schools, supremacy 

32 G. 3. C. 34. wills. 

32 G, .5. c. 60 . defamation. 

34 G. 5. c. 11. register-book. 

54 G. 3. c. 61. Lord’s day. 

54 G. 5. r. 64. parish. 

55 G. 5. c. .30. wills. 

5.5 fr. 5. c. 67. polygamy. 

35 G. 5. c. 99. pojiery. 

.36 G. 5. C. 52. wills. 

36 G. 3. c. 8.3. [curates, residence. Repealed 

in part by .57 G.3. c. 99. 
$ 1 .] plurality. 

37 G. 5. c. 90. stamps. will.s. 

.38 G. .3. c. 87. wills. 

39 S: 40 G. .3. r 41. lcii«os. 

41 0. 3. c. 7. notary public. 

42 G. 3. c. 90. colleges. 

42 G. 3. c. 116. colleges, (land-tax.) 

4.3 G. .3. c. 69. colleges. 

4.3 G. .3. c. 84.benefice.colleges.ijlcbc.lands. 

leases, peculiar, plurality. 
resitlcncc.[Repcale(l.57G.3. 
c. 99. § ].] 

45 G. 3. e. 107. first-fruits and tenths, glebe 
lands. 

45 G. .3. c. 108. mortmain. 

4.3 (?. ,3. c. 161. colleges. 

44 (i. 3. c. 43. ordination. 

45 Cl. 3. c. 101. college.s. 

48 G. 3. c. 70. Lord’s day. 

48 G. .3. c. 149. dispensation, leases, plu¬ 
rality. proctor, stamps, 
w'ills. 
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EDW. I. u & 7. W. .i. c. (7. register hook 

l.T & H \V. c. O', tulvoeate. 

4Ed. I. St. 3. c. 5. benefit ofelersy. 

13 Ed. 1. St. lVy7it. c. 6. fairs in t lnirchvard*! 

\NNE. 


UIC. ir. 

2 R. 2. C. 5. bishops. 

12 R. 2 . c. 1). bishops. 

HEN. VII. 

4 H. 7 . c. 13. benefit C'f eler-^v. 

HEN. VIII. 

25 H. S. c. 21. bishops, dispeii'^ation 

EDW. VI. 

1 Ed. 6 . c. 12. s. 14. benefit of clergy. 

2 & 3 Ed. C. c. I. S.6. colleges. 

2 & 3 Ed. 6. c. 1.7. s. 6. tithes. 

PHIL. & MARY. 

1 & 2 P.& M. c. 8. monasteries. 

ELIZ. 

1 £1. c. 1, monasteries. 

5 El. c. 1 . adfocate. 

WILL. & MARY. 

1 . W.& M. St. 1 . c. 8. advocate. 

3 W. & M. c. 9 . a. 6. benefit of elerg)-. 


l(» .\n c. 1 1. fiuinh of united parLhes; im¬ 
pairs. 

GEO, 1. 

1 G. ). St. 2 . c. 1 . 7 . advocate. 


GEO. II. 

!)fT. 2. c. 5. witchcraft. 

9 O. 2 . c. 26 . a<lvocate. 

27 (i. 2 . t. 20. tithes. 


GEO. III. 

4 G. . 1 . c. 16. s. 1. wills, infant trustees, or 
mortgagees in Duchv of 
I^aneaster, counties W- 
' Inline or Wales. 

12 0. 3. c. 4.3. Ely house, bishops. 

1 3 G. .3. c. 58. gaols (addenda). 

21 G. 3. c. 55. marriages. 

22 (j. . 3 . c. 64. s. 12 . gaols (addenda). 

26 0.3. c. 84. bishops. 

31 G.3. C.32. advocate. 

35G.3. c. Ill, charitable uses. 
.39&40 (t.. 3. ('.98. Wills. Thelluson^sacl. 

41 G. 3 . (U. K.)c. 109. tithes on inclosed 

commons. 

42 0. .3. e. 69. colleges. 

42 G. 3. c. 116. land-tax. 

4.3 G. 3. c. .58. bastards, benefit of clergy. 
44 G. 3. c. 77. marri.jgcs. 
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44 G. 5. c. Ixxxix. tithes in London. 

45 G. 3. c. 54. churchwardens. 

-c. 77. land-tax. 

— ■ — c. 84. augmenting Queen Anne’s 

bounty. 

46 G. 3. c. 133. glebe lands. 

48 G. 3. c. 55. Sch. A. Kute vhi. coHuges. 

(window, &c. tax). 
■' ' c. .55. Sch. C. tit. ^xi'wptions. serv¬ 

ants. hospitals. 

■ — • — c. 75. burial. 

c. 127. marriages. 

49 Cr. 3. c. 67. glcbc lands. 

—— c. 68. inistards. 

- ■ ■■ - c. 108 , wills of seamen. 

50 G. 3, c. 58. land-tax. 

-c. 73. Lord’s day. 

51 G.3. c. 115. building churches. 

52 G. 3. c. 93. hospital, servants. 

-cc. 101, 102 . charitable tiscs. 

■ - ■ - ■ c. 146. register hook. 

- c. 155. dissenters. 

» ■ ■ c. 161 . churches. 

.5.3 (*. 3. C.45. churches. 

-c. 123. land-tax. 

-- c. 127. excommunication, proctor. 

(adclctidfi.) 

-c. 149. residence; [Rep. by .57G.3. 

c.99. s. I.] 

c. 162 . benefit of'c ergy, 

5-1 G. .3. c. 68. cxcoiniimiiicaiioii (Ireland), 
proctor, {aildnida.) 

■ c. 108 . burial in woollen. 

-c. 15G. colleges. 

-c. 17.3. land-tax. 

55 G. 3. c. 48. gaoU. {addcfuia.) 

- e. 60. wills, seamen’s wills. 

- ... c. 147. glebe lands. 

— . ■ ■ c. 184. advocate, citation, colleges, 
&c. plurality. 

- c. 192. wills of copyholds. 

56 G. .3. c. 141. churches, building. 

■ c. 52. glebe lands. 

- c. 67. colleges. 

57 G. 3. c. 51. marriages in Newfoundland. 

■... c. 99. colleges, curates, glebe lands. 


leases, privileges, &c. of 
clergy, residence, public 
worship. (IV.) N.B. Its gc- 
iteral provisions are placed 
tit. Residence. 
c. 100 . land-tax. 

58 G. J. c. 30. (lefamution. 

-C.32. gaols, (addenda.) 

—c. 45. churches. 

—— c. 69. vestry. 

-c. 81 .%vills. infants, executors. 

- - - c. 8 - 1 . marriage in India. 

-c. 91. charitable uses. 

- c. 93. usury. 

.59 G, 3. c. 36. Lord’s day. 

——■— c. 40. plurality. 

-c. 59. wills of bastard seamen. 

-- c. 60 . s. 6. bishops. 

-c. HI. charitable uses, 

- 0 . 8.5, vestries. 

-c. 91. charitable uses. 

-c. 154, churches. 


GEO. IV. 

1 G, 4. c. 6. glebe lands. 

-c. 90. benefit of clergy, (pirates.) 

——— C.94. churchwardens. 

-c. vi. Lord’s day. 

1 & 2 G. 4. c. 18 . burial,Irish witchcraft ai t. 
-c. 23. s. 4. tithes, (inclosed com¬ 
mons.) 

-c. 48. notary public. 

—c. 49. wills of seamen. 

. c. 50. Lord’s day. 

-c. 92. cliarit.ablc uses- 

5 G. 4. c. 72. chur'dies, building. 

■ c. 75. inarriages. 

' c. 123. leases, (tithes in Ireland.) 

4 G. 4. c. 5. marriage. 

c. 17. marnage. 

c. 52. burial of felo de se. 

c. 67. marriage. 

— c. 76. marriage. 

— c. 91. marriage. 


c > 
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Note. A Table of the Names of the ('ases cited in the Additions and Notes of 

the present Edition, follows infra. 


The Roman Numerals denote the Volume n'l^pecliveliiy and the Tigures 
express the Page of the sixth Editiony i\:hich is preserved in the Margin of the 
present^ for convenience of Rfercncc, — n. refers to the Notes. 


A. 

Abney v. isuiier, iv. ts, h. 201. 

Acton*s ca. iii. .*06. 

Acton V. Smith, hi. *180. 

Adams v. Hewit, iii. 441.497, n. 

— ■ ■ — V. Rush, i. 413. 

Addis V. Clement, iv. 139, «. 

Aiecough, lady’s ca. iv. 426. 

Akro^dv. Smithson, iv. 157, «. 

Alban's St. (duke) v, Bcaijderk, iv. 182, n, 
365, n. 

Albany v. Bp. of St. Asaph, i. 156. 

Aldrich v. Stratford, j. 439. 

Alexander v. Clacton, iv. 85. 

Allan V. Dundas, iv. 261, n. 

Ali-Souls’ Coll. (Oxon.) v. Costar & al. ii. 
614,7?. (fl) 

AIsop V. Bowtrell, i. 123. 

Ambrose v. Ambrose, iv. 444. 

Amhnrstv. Dawlinu, i. 18. 

Ancaster (duke) v. M^or, iv. 340, n. 
Andrews v. Attomcy-Gcheral, ii, 190. 

— V. Cawthorn, i, 258, «. 268- 

- V. Sympson, 1. 270,1. 

Angel's case, i. 252, a. 

Angier V. An^er, U. 507. 

Annand V. Honeywood, iv. 447. 

Anne’s (St.) Wcstmhjst^t, lecturor’s ca. ii. 
398. 


Aiuict’sca. iii. 217. 

Aiistey V, Dowsing, iv. 87. 92. 

Arbiickle v. Cowtan, ii. 301, t?. 

Archer v. Mosse, iv. 59. 

Argyle v. ilunt,ii. 1.34.136. hi. 227, n. 
Armiger v. Holland, i. 146, n. h. 164. 
Arnold v. Arnold, iv. 203, n. 

- -- — V. Chapman, ii. 555, n. 

Arthington v. Coverley, i. 1.38. 

.Vrundell (lady) v. Phipps, ii. .507, n. 
Aj,hburnhani v. Bradshaw, ii. 553. ^ 

Ashby V. White, iv. .39. 

Ashton V. Ashton, iv'. 365. 

^tchesley v. Vernon, iv. 377. 

Atchesoii V. Everitt, 278, n. 

Atkins V. Lord Willoughby dc Broke, iii. 
454, 5, H. 

& IIX. V. Hill, iv. t366, 7?. 

Atkinson v. Cornish, iv. 283. 

— — V. Folks, iii. 313, n. 

- & Prodgers v. Peaslcy, ii. .3 9.3,«. 7 • 

Errata, iii. 308. r. ‘ 

Atkyns V. Hatton, hi. 64,71. 

Atterbury and the (Chapter of Cttflisle, 
104. 

Attorney General v. Andrews, ii. 

554,7?. iv. 77. .. 

. .. ' .y 

. 
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Attorney-General v. Chester (Bp.), i. 311, n. 
ii. 157, n. 

. . - ■ «- V. Cholniley ct al. iii. 

459. 


V. Clarke, i. 310, n. 
V. Cock, ii. 190. 

V. Dixie, i. 316, «. 
V. Gleg^, i. 310, n. 


V. Goulding, i. 3ll, n. 


ii. 555, 6, n. 


V. Graves, ii. 555, n. 


V. llabcrdashci!)’ Com¬ 


pany, I. 311, n. 517, 318, n. 

■ -—— V. Hyde, it. 555, n. 

————— V. Kerrick, i. 310, «. 
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